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MEMORANDA 


On  the  9th  of  November,  1907,  the  King  was  pleased  to 
confer  the  honour  of  Knighthood  upon  the  Honour- 
able Charles  Moss,  Chief  Justice  of  Ontario. 


During  Trinity  Term,  1907,  the  following  were  called  to 
the  Bar  : — - 

David  Forrester,  Percival  John  Montague,  Solomon 
Peter  Grosch,  Edward  Vincent  O’Sullivan,  Ed- 
ward Miall,  Harold  Duncan  McCormick,  Ethel- 

WOLF  SCATCHERD,  ROBERT  ALEXANDER  BONNAR, 

Kenneth  George  Robertson,  Kenneth  Ferns 
McKenzie,  Christopher  Charles  Robinson,  Ar- 
thur Angus  Fraser,  Harold  Wilson  Shaplev, 
Miss  Geraldine  Bertram  Robinson,  Arthur 
Winlow  Bixel,  Henry  Austin  Chadwick,  Walter 
Edwin  Lear,  Aldington  Tupper  Bowlby. 

In  Michaelmas,  1907,  the  following  were  called  to  the 
Bar : — 

Robert  Laird  Borden,  Walter  Herbert  Gregory, 
Archibald  Foulds,  Jr.,  Mark  Bennett  Peacock, 
Joseph  Garfield  Gibson,  Alexander  Clark,  James 
Johnston  White  Simpson,  Harry  Claude  Moore, 
Strafford  Watson,  Alfred  Neville  Morine. 


ERRATA. 


Page  75, 1st  line  of  headnote,  add  “ for  prohibition”  after  the  word  “motion.” 
Page  434,  headnote,  for  section  “ 295”  read  “ 275.” 

Page  579,  4th  line  from  bottom,  the  reference  to  Smurthwaite  v.  Iiannay 
should  be  to  [1894]  A.C.  494. 

Page  582,  9th  line  from  bottom,  for  “ Riley  v.  Marter  ” read  “ Ryley  v. 
Master 
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20  Ch.D.  705 640 

8 0.L.R.  601 378 

3 B.  & C.  357 650,  651 

[1901]  2 Ch.  388 273 

24  O.R.  653 413 
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Miller  v.  Confederation  Life  Insurance 

Co 

Miller  v.  Hancock 

Miller  v.  Travers 
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Mills  v.  Dunham 

Milnes  v.  Gery 

Minshall  v.  Lloyd 

Miron  v.  McCabe,  In  re 

Monck  v.  Croker 

Monro  v.  Toronto  R.W.  Co 

Montreal  Rolling  Mills  v.  Corcoran 

Montreal  Street  R.W.  Co.  v.  Deslong- 

champs 

Moorcock,  The 

Moore  v.  Hicks 

Moore  v.  Metropolitan  R.W.  Co 

Moore  v.  Moore 

Moore  v.  Townshend 

Moorehouse  and  Leak,  Re 

More  and  Baker  v.  Mo  recomb 

Morgan  v.  Griffith 

Morley  v.  Cook 

Morris  v.  Tharle 

Morrison,  Ex.  p 

Morrow  v.  Canadian  Pacific  R.W.  Co. . . . 
Morton  and  Village  of  St.  Thomas,  Re. . . 

Mulcahy  v.  The  Queen 

Mundy  v.  Asprey 

Munro  v.  Toronto  R.W.  Co 

Munro  v.  Watson 

Murray  v.  Currie 

Muskoka  Mill  and  Lumber  Co.  v. 

McDermott 

Myers  v.  Sault  Ste.  Marie  Pulp  and 

Paper  Co 

Me. 

McArthur  v.  Dominion  Cartridge  Co ...  . 
McArthur  v.  Northern  and  Pacific  Junc- 
tion R.W.  Co 

McCartee  and  Township  of  Mulmur,  Re . 

McCausland  v.  Hill 

McCollum  v.  Jones 

McCowan  v.  Armstrong 

McCracken  v.  McIntyre 

McDonald  v.  Lane 

M’Donald  v.  M’Donald 

McDonald  v.  Town  of  Listowel 

McGibbon  v.  Charlton 
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[1899]  2 Q.B.  613 514,  515,  517 

L.R.  5 Q.B.  26 404 

15  A.R.  573 307 

22  A.R,  205 186,  187 

L.R.  8 Eq.  619 165 

17  O.R.  357 610 


L.R.  7 H.L.  243. 


628 


26  C.P.  566,  at  pp.  574-6 6 

11  Exch.  452,  at  p.  456 225 

14  A.R.  218 198 

[1893]  2 Q.B.  177 405,  407 

8 Bing.  244,  247 493 

6 O.R.  573,  579 610 

[1891]  1 Ch.  576 687 

14  Ves.  400 504 

2 M.  & W.  458 277 

4 P.R.  171,  at  p.  174 604 

[1900]  1 Ir.  56 377 

9 O.L.R.  299 263,  264,  268 

26  S.C.R.  595,  600 404 

37  S.C.R.  685 387 

14  P.D.  64 39 

6U.C.R.  27 199 

L.R.  8 Q.B.  36 56 

4 O.L.R,  167,  175 404 

33  N.J.  Law  284 567 

13  O.R.  290 262 

Cro.  El.  864 655 

L.R.  6 Ex.  70 65,  70,  501,  650 

2 Ha.  106,  115 635 

24  O.R.  159 262 

L.R.  4 Q.B.  153 109 

21  A.R.  149 148,  386 

6 A.R.  323 118 

L.R.  3 H.L.  306,  at  p.  317 312 

13Ch.D.  855 501 

9 O.L.R.  299,  305 548 

51  J.P.  660,  57  L.T.  366.  . . . 187,  193 
L.R.  6 C.P.  24 419 


21  A.R.  129,  at  p.  132 217 

3 O.L.R.  600 406 

[1905]  A.C.  72 406 

17  A.R.  86,  at  p.  101 213 

32  O.R.  69 611 

23  A.R.  738 687 

Taylor  U.C.  442 640 

3 O.L.R.  100 17 

1 S.C.R.  479,  at  p.  521 6 

7 S.C.R.  462 365 

44  U.C.R.  291,  295 491 

6 O.L.R.  556 118,  119,  122 

Ct.  of  Appeal  December  24th, 

1902 505 
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McGregor  v.  McNeil 

Mcllmurray  and  Jenkins,  In  re. ......  . 

Mcllquham  v.  Taylor 

McIntosh  v.  First  brook  Box  Co 

McKelvey  v.  Le  Roi  Mining  Co. . 

McLaren  v.  Strachan 

McLean  v.  City  of  St.  Thomas 
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McManus  v.  Cooke 
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Co 
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McMullen  v.  Heiberg 

McMurty  v.  Munro 

McNaughten’s  Case 

McNeill  v.  Haines 
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7 Mo.  569 641 

32  C.P.  538 365 

22  A.R.  398 118,  119,  122 

[1895]  1 Ch.  53 655 

8 O.L.R.  419, 10  O.L.R.  526 . .405,  407 

32  S.C.R.  664 406 

23  O.R.  120 18,  21 

23  O.R.,  at  p.  120 21 

[1901]  A.C.  455,  at  p.  459 610 

35Ch.U.  681 65 

78  Fed.  Rep.  33 619 

12  O.R.  547. 69 

6 L.R.  Ir.  463 640 

14U.C.R.  166 601 

10  Cl.  & F.  200 . .445,  448 

17  O.R.  479,  at  p.  485 115 

3 U.C.R.  30,  34 658 

6 O.L.R.  238 518 


N. 

Nasmith  and  the  Corporation  of  the  City 

of  Toronto,  In  re 

Neal  v.  Molineux 

Neff  v.  Thompson 

Nelson  Coke  and  Gas  Co.  v.  Pellatt.  . . . 

Nelson  v.  Shelby  Man.  and  Imp.  Co 

Nevill  v.  Fine  Art  & General  Ins. 

Co.,  Ltd 

Newbold  v.  Brown. 

Newling  v.  Dobell. 

Newman  v.  Perrill 

New  Orleans,  In  re  City  of 

New  South  Wales,  Bank  of,  v.  Piper.  . . . 
Niagara  Falls  Park  v.  Municipality  of 

the  Town  of  Niagara. 

Nichols  v.  Hall 

Nordenfelt  v.  Maxim  Nordenfelt,  etc., 

Co.. 

North  Simcoe  Railway  Co.,  In  re,  and 

the  City  of  Toronto 

North  Victoria  Election  (Dom.) 

Northwood  v.  Dash  wood 

Norton  v.  Gover 

Norton  v.  Preston 

Nugent  v.  Cuthbert 


2 O.R.  192.. 181,  182 

2 C.  & K.  672.. 517 

20  C.P.  211 540 

4 O.L.R.  481 95 

96  Ala.  515 640 

[1897]  A.C.  68 199 

44  N.J.  Law,  266 567 

38L.J.Ch.  Ill 690 

73  Ind.  153. 640,  648 

27Q.R.  592.. 591 

[1897]  A.C.  383,  at  p.  389. . . . 179,  183 

31  O.R.  29 213 

L.R.  8 C.P.  322 179,  180,  441 

[1894]  A.C.  535 687 

36  U.C.R.  101,  at  pp.  104-106.  . . 12 

H.E.C.  584 348 

[1896]  2 Ch.  497,  at  p.  500 277 

W.N.  1877,  p.  206. 327 

15  Me.  14 640 

Sugden’s  Law  of  Property  475. . 

549,  571 


O. 

O’Donnell  v.  Canada  Foundry  Co 5 O.W.R.  215,  477 55,  56,  61 

O’Donnell  v.  Leeman 4'3  Me.  158. 640 

Ogden  v.  Odgen 23  Times  L.R.  158 439 

Ogdens  Limited  v.  Nelson [1903]  2 K.B.  287,  [1904]  2 K.B. 

410,  [1905]  A.C.  109 40 

Ogdens  Limited  v.  Wilson . [1903]  2 K.B.  287,  [1904]  2 K.B. 

410,  [1905]  A.C.  109 40 

Ogilvie  v.  Foljambe 3 Mer.  53 640 

Ogilvie  v.  Montreal  and  Ottawa  R.W.Co.  1898,  not  reported 525,  527 


XIV.] 


CASES  CITED. 


XXIX 


Name  of  Case. 


Where  Reported.  Page 


O’Hearn  v.  Town  of  Port  Arthur 4 O.L.R.  209 386 

Oldfield  v.  Barbour 12  P.R.  554 250,  251,  258 

Olney  v.  Bates 3 Drew.  319 542 

O’Mahoney  v.  Burdett L.R.  7 H.L.  388 376,  377,  378 
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Ontario,  Attorney-General  for,  v.  Attor- 
ney-General for  Canada [1894]  A.C.  189 573 

Ontario  Lands  and  Oil  Co.  v.  Canada 

Southern  R.W.  Co 1 O.L.R.  215 


Ontario  Medical  Act,  Re 

Ontario  Silver  Co.  v.  Bartle 1 O.L.R.  140.  . 

Osterhout  v.  Osterhout 8 O.L.R.  685.  . 

Oughton  v.  Seppings 1 B.  & Ad.  241 

Owen  v.  Knight 5 Scott  307 .... 


677 

13  O.L.R.  501 450 


122 

668 

366 

367 


P. 

Page  v.  Bowdler 

Palmer  v.  Mallet 

Palmer  v.  Michigan  Central  R.W.  Co. . . . 

Palmer  v.  Wheeler 

Parfitt  v.  Lawless 

Parke,  Re  E.  J 

Pakenham  Pork  Packing  Co.,  In  re 

Parker  v.  Duncan 

Parnell  v.  Dean 

Parry,  Re 

Parry  & Hopkins,  In  re 

Pasmore  v.  Oswaldtwistle  Urban  Dis- 
trict Council 

Patterson  v.  Central  Canada  Loan  and 

Savings  Co 

Patterson  v.  Cunningham 

Paul  v.  Paul 

Peacock  v.  Peacock 

Peart  v.  Grand  Trunk  R.W.  Co 

Peer  v.  Humphrey 

Penton  v.  Robart 

People  v.  Clark 

People’s  Bank  of  Halifax  v.  Estey 

People'  v.  Sterling  Burial  Case  Manufac- 
turing Co 

People  v.  Weed 

People  ex  rel.  Conliss  v.  North 

People  ex  rel.  Woods  v.  Crissy 

Peruvian  Guano  Co.,  Limited,  v.  Drey- 
fus Brothers  & Co 

Petty  v.  Daniel 

Peuchen  v.  Lamb 

Pharmaceutical  Soc’y.  v.  London  and 

Provincial  Supply  Association 

Pharmaceutical  Society  of  Great  Britain 
v.  The  London  and  Provincial  Sup- 
ply Association,  Ltd 

Phelan,  Re 

Phillips  v.  Grand  Trunk  R.W.  Co 

Pickard  v.  Sears 

Pickett  and  Township  of  Wainfleet,  Re. . 
Pim  v.  Municipal  Council  of  Ontario .... 

Pinder  v.  Pinder 

Pini  v.  Roncoroni 


10  Times  L.R.  423 199 

36  Ch.D.  411,  422 686,  694 

6 O.L.R.  90,  7 O.L.R.  87 677 

2 B.  & B.  18 429 

L.R.  2 P.  & D.  462 668,  670 

30  O.R.  498 202 

12  O.L.R.  100 .90,  95 

62  L.T.N.S.  642 668 

31  O.R.  517 685 

[1900]  1 Ch.  160 547 

[1900]  1 Ch.  160 562 

[1898]  A.C.  387 500 

29  O.R.  134. . .548,  556,  559,  562,  565 

12  Me.  506 640,  648 

19  Ch.D.  47 114 

16  Ves.  49 326 

10  O.L.R.  753  (Appx.) 386 

2 A.  & E.  495 367 

2 East,  88 273 

14  N.Y.  Supp.  642 207 

34  S.C.R.  429 294 

82  111.  457 96 

29  Hun.  628 446 

72  N.Y.  124 340 

91  N.Y.  617 340 

[1892]  A.C.  166 371 

34  Ch.D.  172 579 

25  C.P.  588 625,  626 

5App.  Cas.  857 311 

4 Q.B.D.  313 207 

Chan.  Divl.  Ct.  March,  1803. . . . 496 

1 O.L.R.  28 148 

6 A.  & E.  469 291 

28  O.R.  464 341,  590,  591 

9 C.P.  302 31 

18  W.R.  309 277 

[1892]  1 Ch.  633,  at  p.  637 326 
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Plant  v.  Bourne 

Pocock  and  Prankerd’s  Contract,  In  re . . 

Polden  v.  Bostard 

Pole  v.  Leask 4 

Port  Arthur,  Re,  and  Rainy  River  Pro- 
vincial Election  (No.  3) 

Portland,  Duke  of,  v.  Lady  Mary  E. 

Topham 

Poulton  v.  London  & South-Western 

R.W.  Co 

Pounder,  In  re 

Powell  v.  Rees 

Powys  v.  Blagrave 

Pratt  v.  Bunnell 

Preston  v.  Kennedy,  Re  Port  Arthur 
and  Rainy  River  Provincial  Elec- 
tion (No.  3) 

Preston  v.  Toronto  R.W.  Co 

Prickett  v.  Badger 

Prince  Edward  Island  and  New  Bruns- 
wick Cases 

Pringle  v.  Town  of  Napanee 

Pronguey  v.  Gurney 

Provident  Savings  Life  Assurance  Soci- 
ety, of  New  York  v.  Mowat 

Provincial  Fisheiies,  In  re 

Provincial  Groceries,  Limited,  Re, 

Calderwood’s  Case 

Pryce  and  City  of  Toronto,  In  re 

Pyer  v.  Carter 


Where  Reported.  Page 

1 C.  & P.  659 381 

[1897]  2 Ch.  281 640 

[1896]  1 Ch.  302,  p.  304 553 

L.R.,  1 Q.B.  156,  at  p.  161 238 

33  L.J.  Ch.  155,  at  p.  162 290 


13  O.L.R.  17,  at  p.  20.  . 
11  H.L.C.  32,  p.  54 


333 

428 


L.R.  2 Q.B.  534 56,  58 

56  L.J.N.S.  Ch.  113,  56  L.T.N.S. 

104,  3 DeG.  & S.  411. . .668,  670 

7 A.  & E.  426 . 367 

4 DeG.,  M.  & G.  448,  p.  458. ...  560 
21  O.R.  1 142 


13  O.L.R.  17,  at  p.  20 333 

11  O.L.R.  56,  13  O.L.R.  369. ...  386 
1 C.B.N.S.  296 509 

[1905]  A.C.  43 452 

43  U.C.R.  285 491 

36  U.C.R.  53,  37  U.C.R.  347. .273,  278 

22  A.R.  675,  32  S.C.R.  147 168 

26  S.C.R.  444,  [1898]  7 A.C.  700  450 

10  O.L.R.  705 95 

16  O.R.  726,  20  A.R.  16 628,  629 

1 H.  & N.  916 238 


Q. 

Qua  v.  Canadian  Order  of  the  Woodmen 

of  the  World 5 O.L.R.  51 344 

Queen  v.,  see  R.  v.  * 

Queen’s  College  v.  Jayne 10  O.L.R.  319 505,  640,  642 

Quick  v.  Township  of  Colchester  South. . 30  O.R.  645 518 

Quirt  v.  The  Queen 17  A.R.  421,  19  S.C.R.  510.  .213,  219 


R. 


Railway  Company  v.  Hutchins 32  Ohio  571 367 

Rains  v.  Buxton 14  Ch.D.  537,  49  L.J.Ch.  473.  . . 17,  21 

Randall  v.  Ahearn  Ottawa  Electric  Co.  . 6 O.L.R.  619,  34  S.C.R.  698 70 

Randall  v.  Ahearn  & Soper 6 O.L.R.  619,  34  S.C.R.  698.. 70,  386 

Rand  v.  Mather 11  Cush.  (Mass.)  1 648 

Ranelagh,  Lord,  v.  Melton 2 Dr.  & Sm.  278 475 

Raubitschek  v.  Blank 80  N.Y.  478 641 

Raunn  v.  Leach 53  Minn.  84 593 

Rawlinson  v.  Clarke 14  M.  & W.  187 686 

Rawson  v.  Haigh 2 Bing.  99,  104 406 

Rawstron  v.  Taylor 11  Ex.  369 238,  239 

Redfield  v.  Corporation  of  Wickham.  . . 13  App.  Cas.  467 573 

Reeve  v.  Marsh 23  Times  L.R.  24 687 

Regina  v.,  see  R.  v. 

R.  v.  Arkwright 12  Q.B.  960 140 

R.  v.  Austen 7 Cox.  C.C.  55 264,  267 
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R.  v.  Bailey 

R.  v.  Bishop 

R.  v.  Brierly 

R.  v.  Brisac  & Scott 

R.  v.  Brittain 

R.  v.  Connolly  and  McGreevy 

R.  v.  County  of  Wellington 

R.  v.  Crawshaw 

R.  v.  Demers 

R.  v.  Duering 

R.  v.  Elliott 

R.  v.  Fellowes 

R.  v.  Graham 

R.  v.  Great  North  of  England  R.W.  Co.  . 

R.  v.  Great  West  Laundry  Co. 

R.  v.  Gully 

R.  v.  Guthrie 

R.  v.  Hammond 

R.  v.  Harris 

R.  v.  Hayes 

R.  v.  Hendrie 

R.  v.  Humphrey 

R.  v.  Jim  Sing 

R.  v.  Leconte 

R.  v.  Lennox 

R.  v.  Levy 

R.  v.  Lolley 

R.  v.  MacArthur 

R.  v.  Martin 

R.  v.  McArthur 

R.  v.  McCullough 

R.  v.  McLean 

R.  v.  Medley 

R.  v.  Plowman *. 

R.  v.  Ponton  (No.  2) 

R.  v.  Prince 

R.  v.  Riley 

R.  v.  Spellman 

R.  v.  Stevens  and  Anderson 

R.  v.  St.  Pierre 

R.  v.  Birmingham  and  Gloucester 

R.W.  Co 

R.  v.  Tolson 

R.  v.  Tyler  and  International  Com- 
mercial Co 

R.  v.  West  Middlesex  Waterworks 

R.  v.  Westwood 

R.  v.  Woodfall 

R.  v.  Woods 

R.  ex  rel.  Armour  v.  Peddie 

R.  “ Cavers  v.  Kelly 

R.  Martin  v.  Watson 

R.  “ McKenzie  v.  Martin 

R.  “ Warrv.  Walsh 

Reid  v.  Fairbanks 

Reid  v.  Reid 

Reist  v.  Grand  Trunk  R.W.  Co 

Rennie  v.  Quebec  Bank 

Reynolds  v.  Ashby  & Son 

Reynolds  v.  Coleman 

Reynolds  v.  Palmer 


R.  & R.  1 445 

5 Q.B.D.  259 179,  183 

14  O.R.  525 436,  437 

4  East  164,  at  p.  171 312 

3  Cox.  C.C.  76 313 

25  O.R.  151 312 

17  A.R.  421,  19  S.C.R.  510.  .213,  219 

8 Cox.  C.C.  375 445 

[1900]  A.C.  103 32,  38,  39 

2  O.L.R.  593 129,  131 

9 0.L.R.  648 307 

19  U.C.R.  48,  57,  58. 312 

2 Can.  C.C.  388 264 

9 Q.B.  315 206,  311 

13  Man.  L.R.  66 207 

21  O.R.  219 128,  131 

41  U.C.R.  148 680 

2 Esp.  719 313 

3 Burr.  1330,  at  p.  1334 104 

9 O.W.R.  488 179 

11  O.L.R.  202 209 

10  A.  & E.  335 140 

4 B.C.  338 187 

11  0!L.R.  408 131 

34  U.C.R.  28 140 

30  O.R.  403 185,  187,  193 

R.  & R.  237 441,  454 

34  S.C.R.  570 628,  631 

21  A.R.  145 186 

8 O.W.R.  694 183 

8 Can.  C.C.  278 264 

Can.  Crim.  Cas.  323 131 

6 C.  & P.  292 206 

25  O.R.  656,  19  C.L.T.  1,  38. . . . 436 

18  P.R.  429 104 

L.R.  2 C.C.R.  154 183,  436 

12  P.R.  98  126,  128,  129,  131 

13  O.L.R.  43 126,  127,  130 

12  L.T.N.S.  491 214 

4 O.L.R.  76 : 179 

9 C.  & P.  469,  3 Q.B.  223 206 

23  Q.B.D.  168. .436, 441,  445,  453,  454 

[1891]  2 Q.B.  588-594. . .201,  207,  311 

1 E.  & E.  716 213 

2 Dow  & Cl.  21,  4 B.  & C.  781 . . 96 

5 Burr.  2661,  at  p.  2667 446 

6 O.L.R.  41 438,  443 

14  O.L.R.  339 606,  612 

7 O.W.R.  280,  600 400 

11  O.L.R.  336 399 

28  O.R.  523 606,608 

5 O.L.R.  268 341,399 

13  C.B.  692 372 

25  Beav.  469 429,  432 

6 C.P.  421,  15  U.C.R.  355 677 

1 O.L.R.  303,  p.  308 518 

[1904]  A.C.  466,  at  p.  473 275 

36Ch.D.  453 579 

32  O.R.  431 143 
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Rich  v.  Cook 

Richards  v.  The  Bank  of  Nova  Scotia . . . 
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Richardson  v.  Jenkin , 

Riding  v.  Hawkins 

Riley  v.  Marter 

Ringer  v.  Holtzclaw 

Robbins  v.  Jones 

Roberts  v.  Egerton 

Roberts  v.  McDonald . 

Robertson  and  Township  of  North  East- 
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Robinson,  Ex  p 

Robinson  v.  Markis 

Robinson  v.  Toronto  R.W.  Co 
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REPOETS  OE  CASES 

DETERMINED  IN  THE 

COURT  OF  APPEAL 

AND  IN  THE 

HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[IN  THE  COURT  OF  APPEAL.] 

The  Monarch  Life  Assurance  Company  y.  Brophy. 

Company — Provisional  Directors — Powers  of — Ultra  Vires — Delegation  of 
Powers  by  Provisional  Directors. 

By  the  Act  incorporating  the  plaintiff  company,  certain  persons  were  de- 
clared provisional  directors,  who,  it  was  enacted,  “may  forthwith  open 
stock  books,  procure  subscriptions  of  stock,  make  calls  on  the  stock  sub- 
scribed and  receive  payments  thereon,  and  shall  deposit  in  a chartered 
bank  in  Canada  all  moneys  received  on  account  of  stock  subscribed  or 
otherwise  received  by  them  on  account  of  the  company,  and  shall  withdraw 
the  same  for  the  purposes  only  of  the  company,  and  may  do  generally  what 
is  necessary  to  organize  the  company”: — 

Held,  that,  the  provisional  directors  had  no  right  to  enter  into  an  arrangement 
by  which,  to  induce  a person  to  subscribe  for  shares,  they  were  to  advance 
out  of  the  funds  of  the  company  moneys  to  enable  the  intending  subscriber 
to  make  payments  on  the  shares. 

Semble  also,  Meredith,  J.A.,  dissenting,  that,  in  the  absence  of  express  pro- 
vision, the  provisional  directors  had  no  power  to  delegate  their  powers  to 
committees,  but,  per  Meredith,  J.A.,  there  was  no  evidence  that  they 
had  done  so. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  of 
Anglin,  J.,  set  out  below,  delivered  on  March  14th,  1906,  after  the 
trial  of  this  action,  which  was  brought  to  recover  from  the  defendant 
the  amount  payable  upon  his  subscription  for  100  shares  of  the 
capital  stock  of  the  plaintiff  company  made  under  the  circumstances 
set  out  in  the  judgment  of  Moss,  C.J.O.,  in  this  Court. 


Anglin,  J. The  amendment  asked  for  by  the  defendant  is 
refused,  for  reasons  which  will  appear  in  the  course  of  the  judgment. 

Upon  the  facts  the  evidence  presents  little  difficulty.  I think 
it  is  quite  clear  upon  the  evidence  that  the  defendant  knew,  at  the 
time  that  he  was  visited  by  Porter  on  September  13th,  that  it  was 

1 — VOL.  XIV.  O.L.R. 


I 


C.  A. 

1906 

Mar.  14. 

1907 
Jan.  21. 


2 ONTARIO  LAW  REPORTS.  [vol. 

C-  A-  Porter’s  intention  to  obtain  from  him  a subscription  for  stock  in 
1907  the  Monarch  Life  Insurance  Company.  I am  unable  to  accede  to 
Monarch  the  contention  that  the  defendant  was  in  any  way  imposed  upon 
Assurance  by  Porter,  or  that  he  did  not  know  the  full  value  of  the  shares  for 
Co.  which  he  was  asked  to  subscribe.  There  is  no  evidence  upon  which 

V. 

Brophy.  there  could  be  based  any  finding  of  fraud  as  against  the  agent  of 
Anglin,  j.  the  plaintiffs.  The  defendant  does  not  come  into  court  alleging 
incapacity — does  not  come  into  court  alleging  any  facts  which 
would  require  superabundance  of  caution  upon  the  part  of  an  agent 
visiting  him,  or  which  called  for  the  exercise  of  more  than  ordinary 
care  in  his  regard.  He  does  not  allege  that  he  was,  by  reason  of  such 
incapacity,  induced  to  enter  into  a bargain  improvident  in  character 
— a bargain  such  as  should  not  be  enforced  against  a man  advanced 
in  years  and  who  was  not  in  a position  to  understand  business 
clearly.  No  such  case  is  alleged,  and,  if  it  were  alleged,  no  such 
case  is  made  out  on  the  evidence.  It  remains,  therefore,  to  consider 
what  was  the  real  arrangement  between  these  parties. 

At  the  outset  it  becomes  important  to  consider  whether  the  terms 
discussed  with  regard  to  this  mortgage  and  the  whole  transaction 
with  regard  to  it  amounted  in  reality  to  the  imposition  of  a condition 
precedent  to  his  subscribing  by  the  defendant,  or  whether  it 
amounted  only  to  a collateral  agreement  as  to  the  manner  in  which 
he  should  pay  for  his  stock.  If  it  is  merely  a collateral  agreement, 
then  it  may  be  that  the  defendant  would  be  bound  to  pay  for  his 
stock  even  though  that  collateral  agreement  could  not  or  should 
not  be  carried  out.  The  authorities  rather  indicate  that  he  may 
be  bound  to  pay  for  the  stock  because  he  agrees  to  take  it  at  all 
events.  It  might  be  a question  of  compensation  in  damages  if  a 
valid  collateral  agreement  were  entered  into  which  failed.  How- 
ever, all  the  circumstances  here  indicate  that  the  defendant  from 
the  outset  took  the  position,  “I  will  not  subscribe  for  your  stock 
at  all  or  enter  into  any  obligation  unless  and  until  you  satisfy  me 
that  the  company  will  accept  my  mortgage  pro  tanto  for  its  face 
value  upon  my  subscription  for  stock.”  That  was  the  basis  of  the 
whole  transaction,  and  I find  as  a fact  and  as  a conclusion  of  law 
upon  the  evidence  that  the  term  as  to  the  taking  of  the  defendant’s 
mortgage  by  the  company  was  in  the  nature  of  a condition  pre- 
cedent— that  the  offer  was  conditional  when  signed  by  the  de- 
fendant— and  that  such  condition  was  communicated  by  their 
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agent  to  the  executive  committee  of  the  plaintiffs’  board  of  pro- 
visional directors. 

It  then  becomes  material  to  determine  whether  or  not  that 
condition  was  performed  in  order  to  see  whether  there  ever  was  a 
concluded  contract  between  the  parties. 

That  brings  us  to  the  12th  of  October,  when  the  defendant 
came  to  Toronto  for  the  purpose  of  dealing  with  this  mortgage 
matter  at  the  invitation  of  the  plaintiffs’  manager.  An  interview 
then  took  place  which  is  said  to  have  lasted  an  hour  and  a half,  in 
which  all  the  details  were  discussed  and  an  elaborate  statement 
of  account  was  gone  over.  The  parties  do  not  seem  to  have  reached 
a conclusion  whether  that  account  was  to  form  the  basis  of  the 
ultimate  closing  of  The  transaction  or  not.  The  defendant  took 
that  document  away  for  the  purpose  of  checking  it  with  some 
entries  in  his  own  book  which  he  thought  might  shew  credits  on 
the  mortgage  that  he  had  not  given.  However  that  may  be,  I 
think  upon  the  evidence  I should  (subject  perhaps  to  a question 
whether  the  demand  of  a guaranteeing  covenant  in  the  assignment 
made  the  acceptance  by  the  company  conditional)  be  obliged  to 
find  that  there  was  then  and  there,  so  far  as  the  plaintiffs  were 
capable  of  making  it,  a definite  bargain  on  their  part  to  take  the 
mortgage  from  the  defendant,  either  by  way  of  payment  on  account 
of  his  subscription  or  by  way  of  investment— whether  the  one  or 
the  other  is  perhaps  not  very  material. 

That  leaves  for  consideration  the  question  whether  this  trans- 
action as  intended  to  be  carried  out  was  within  the  powers  of  the 
company — whether  it  was  within  their  powers  to  take  that  mortgage 
in  the  way  in  which  they  had  agreed  to  take  it,  either  as  an  invest- 
ment or  as  a payment  on  account  of  stock. 

We  are  not  dealing  with  a company  fully  organized.  We  are  not 
dealing  with  a company  in  a position  to  carry  on  all  the  business  for 
which  it  was  incorporated.  This  was  a company  in  course  of  organ- 
ization. It  was  a company  officered  with  provisional  directors  whose 
powers  under  the  statute  incorporating  it  were  certainly  limited.  It 
was  no  necessary  part  of  the  organization  of  the  company  that 
steps  should  be  taken  for  the  investment  of  its  funds.  If  this 
matter  is  to  be  regarded  as  a matter  of  investment,  I am  bound 
to  hold  that  the  provisional  directors  themselves  would  have  no 
power  to  enter  into  a transaction  of  that  kind.  It  may  be  that 


C.  A. 
1907 

Monarch 

Life 

Assurance 

Co. 

v. 

Brophy. 
Anglin,  J. 


4 

C.  A. 
1907 

Monarch 

Life 

Assurance 

Co. 

v. 

Brophy. 
Anglin,  J. 


ONTARIO  LAW  REPORTS.  [you 

they  would  have  power  to  take  a mortgage  as  so  much  money  or 
money’s  worth  in  payment  for  stock.  That,  however,  is  not  what 
took  place.  What  took  place  is  that  the  company,  for  some  reason 
of  its  own  (when  I say  the  company  I speak  always  of  the  manager 
of  the  company  and  its  executive  board:  because  they  were  the 
only  persons  who  acted  in  the  matter) — that  the  company,  for 
reasons  of  its  own,  saw  fit  not  to  take  this  mortgage  as  payment 
for  stock,  but  saw  fit  to  take  it  as  an  investment — saw  fit  to  make 
the  transaction  one  in  which  it  would  give  its  cheque  for  the  full 
amount  of  the  face  value  of  the  mortgage,  and  would  take  from  the 
plaintiff  his  cheque  for  the  amount  due  upon  his  subscription  to  the 
stock.  I cannot  regard  that  as  anything  else  than  an  attempt  on 
the  part  of  those  who  were  dealing  with  the' matter  to  make  an 
investment  of  the  company’s  funds  in  the  purchase  of  this  mortgage. 
Something  has  been  said  to  the  effect  that  it  might  be  directors’ 
funds  or  other  persons’  funds  that  were  to  be  used  for  this  purpose. 
There  is  nothing  on  the  pleadings  to  suggest  anything  of  that  kind, 
and  upon  the  evidence  the  only  agreement  (if  any)  that  could  be 
found  would  be  an  agreement  by  the  company  to  buy  this  mortgage 
with  its  own  funds  and  on  its  own  account.  The  cheque  drawn 
to  pay  for  it  was  upon  the  company’s  account  in  which  were  de- 
posited all  moneys  received  from  stock  subscriptions. 

Then  whether  the  matter  is  to  be  viewed  as  an  investment,  or 
as  the  taking  of  the  mortgage  in  payment,  what  do  we  find?  We 
find  a company  with  provisional  directors  only:  we  find  a question 
arising  for  the  consideration  of  these  directors  involving  the  exercise 
of  discretion:  we  find  the  statute  empowering  the  provisional 

directors  to  do  only  those  things  which  should  be  necessary  for  the 
procuring  of  subscriptions  for  the  stock  and  for  the  organization  of 
the  company:  but  we  also  find  that  the  directors  never  took  any 
action  whatever  in  regard  to  this  particular  matter,  but  that  it 
was  passed  upon  simply  by  some  subordinate  body  called  the  ex- 
ecutive committee  to  whom  the  plaintiffs  assert  that  the  provisional 
directors  delegated  this  portion  of  their  duties.  I know  of  no 
authority  for  delegation  of  duties  of  that  kind,  where  a statute 
empowers  a defined  body  to  do  certain  things — where  it  entrusts 
certain  discretion  to  that  body,  and  does  not  in  terms  authorize 
it  to  delegate  its  duties.  That  is  something  that  the  statute  does 
not  contemplate:  and  any  duty  done  by  a committee  consisting 
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of  some — not  all  the  provisional  directors,  is  not  done  by  the  pro- 
visional directors,  to  whom  alone  the  authority  to  do  it  is  given, 
if  given  at  all.  Upon  the  authority  of  Cook  v.  Ward  (1877),  2 
C.P.D.  255,  if  authority  be  needed,  I hold  that  the  action  of  the 
executive  committee,  in  regard  to  this  matter,  not  being  the  action 
of  the  provisional  directors,  not  the  action  of  the  body  which  the 
statute  contemplates  should  take  that  action,  if  it  could  be  taken 
at  all,  there  was  not  any  acceptance  binding  upon  the  company. 
Indeed  to  invest  the  monies  of  the  company  in  a mortgage 
was,  in  my  opinion,  beyond  the  powers  of  the  provisional 
directorate.  There  was  therefore  neither  power  nor  dele- 
gation of  power,  nor  a possibility  of  effective  delegation. 
That  being  so,  there  never  was  up  to  October  17th  (upon  which 
date  I find  there  was  a definite  withdrawal  of  the  defendant’s  offer 
to  the  plaintiffs),  any  binding  acceptance  of  the  defendant’s  offer 
to  pay  for  his  stock  by  the  assignment  of  the  mortgage  to  the  com- 
pany, or  any  agreement  binding  upon  the  company  to  take  the 
mortgage  as  an  investment,  advancing  to  the  defendant  the  face 
value  of  it  and  allowing  him,  with  the  proceeds  of  such  mortgage, 
to  pay  for  his  stock.  The  condition  precedent  upon  which  the 
defendant  made  the  offer  was  therefore  never  accepted  by  the  com- 
pany in  a manner  binding  upon  the  company.  The  only  acts 
which  were  done  by  the  agents  of  the  company  were  acts  which 
they  had  no  power  to  do  so  as  to  bind  the  company.  That  being 
so  there  never  was  a binding  contract  which  was  capable  of  enforce- 
ment against  the  company  by  the  defendant.  For  want  of  mutuality 
of  obligation  specific  performance  would  be  refused.  But  because 
there  never  was  a binding  acceptance  of  the  defendant’s  offer,  it 
follows  that  there  never  was  a concluded  contract  between  the 
parties,  and  therefore,  because  there  never  was  a concluded  contract, 
the  plaintiffs  suing  here,  as  upon  a contract,  necessarily  fail. 

For  these  reasons  the  action  will  be  dismissed,  but  inasmuch 
.as  charges  of  fraud  have  been  advanced  here  which  have  not  been 
established  in  evidence,  and  inasmuch  as  the  point  raised  here  upon 
which  the  plaintiffs  fail  was  not  raised  until  it  was  raised  here  in 
argument,  the  dismissal  will  be  without  costs. 
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The  appeal  was  argued  on  November  14th  and  15th,  1906, 
before  Moss,  C.J.O.,  and  Osler,  Garrow,  Maclaren,  and  Mere- 
dith, JJ.A. 
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Mathew  Wilson,  K.C.,  for  the  plaintiffs,  contended  that  what 
was  done  was  within  the  power  of  the  provisional  directors; 
that  a liberal  interpretation  ought  to  be  given  to  the  powers  vested 
in  them;  that  the  manager  and  executive  committee  had  full 
delegated  power  to  do  what  had  been  done.  He  referred  to 
4 Edw.  VII.,  ch.  96,  secs.  2,  6 (D.);  R.S.C.  1886,  ch.  118,  secs. 
7,  8,  13;  Kingston  Street  Railway  v.  Foster  (1879),  44  U.C.R.  552; 
McCracken  v.  McIntyre  (1877),  1 S.C.R.  479,  at  p.  521;  Lindley 
on  Company  Law,  6th  ed.,  p.  18. 

C.  A.  Masten,  for  the  defendant,  contended  that  the  provisional 
directors  had  no  power  to  invest  the  money  of  the  company;  and 
that  not  having  necessarily  a substantial  interest  in  the  company, 
their  powers  should  be  closely  scrutinized : Michie  v.  Erie  and 

Huron  Railway  Company  (1876),  26  C.P.  566,  at  pp.  574-6;  Mac- 
Murchy  and  Denison  on  Canadian  Railway  Act  1903,  at  pp.  76-8; 
that  they  were  limited  to  receiving  the  moneys  on  account  of 
stock,  and  withdrawing  them  to  meet  organization  expenses: 
Palmer’s  Company  Law,  5th  ed.,  pp.  375,  413,  Sched.  A.,  Art.  68, 
of  Imperial  Companies  Act,  1862;  that  they  had  no  power  to 
delegate:  Rawlin’s  and  Macnaghten’s  Company  Law,  p.  75;  Buck 
ley’s  Company  Acts,  8th  ed.,  at  p.  580;  In  re  County  Palatine 
Loan  and  Discount  Co.,  Cartmell’s  Case  (1874),  L.R.  9 Ch.  691, 
Healey’s  Company  Law,  3rd  ed.,  pp.  68*  note  k.,  125;  that  there 
was  no  provision  in  the  Dominion  Act,  R.S.C.  1886,  ch.  118,  giving 
such  power,  but  only  a power  to  appoint  agents  to  do  things  not 
specially  required  to  be  done  by  directors  themselves,  under  sec. 
35.  He  also  referred  to  R.S.C.  1886,  ch.  118,  sec.  8.  and  Cook  v. 
Ward,  2 C.P.D.  255. 

Wilson,  in  reply,  referred  to  The  Building  and  Loan  Association 
v.  Palmer  (1886),  12  O.R.  1. 

January  21.  Moss,  C.J.O.: — This  is  an  appeal  by  the  plaintiffs 
from  a judgment  of  Anglin,  J.,  after  trial  without  a jury  dismissing 
the  action  without  costs. 

The  plaintiffs  allege  a subscription  by  the  defendant  for  100 
shares  of  the  capital  stock  and  an  agreement  to  pay  $1,500  thereon 
on  September  13th,  1904,  and  a further  sum  of  $1,500  thereon  on 
November  13th,  1904.  They  also  allege  an  agreement  by  the 
defendant  to  assign  to  them  a mortgage  dated  August  4th,  1891, 
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from  one  Frederick  Pope  to  the  defendant  securing  $2,930  and 
interest  on  100  acres  of  land  in  the  county  of  Hastings  in  satisfaction 
of  the  said  sums  of  $1,500  each,  and  aver  that  the  defendant  in 
pursuance  of  the  agreement  delivered  the  mortgage,  but  after- 
wards surreptitiously  procured  it  from  an  officer  of  the  plaintiffs 
and  threatened  to  resell  or  otherwise  dispose  of  it.  They  further 
allege  that  the  subscription  was  accepted  and  the  shares  allotted, 
but  defendant  refused  to  execute  an  assignment  of  the  mortgage 
or  to  pay  the  said  two  sums  of  $1,500.  And  they  claim  payment 
of  $3,000  and  interest,  specific  performance  of  the  agreement,  and 
an  injunction  restraining  a sale  or  assignment  of  the  mortgage  to 
others. 

The  defendant  denies  the  plaintiffs’  claim,  and  states  that  he 
is  not  indebted  to  the  plaintiffs,  and  that  he  did  not  agree  to  assign 
the  mortgage.  An  application  made  on  his  behalf  at  the  trial  to 
amend  the  statement  of  defence  by  alleging  that  the  application 
for  shares  was  procured  from  him  through  the  fraud  and  misrepre- 
sentation of  the  plaintiffs’  agent  was  ordered  to  stand  pending  the 
taking  of  the  evidence,  and  was  ultimately  refused,  the  learned 
trial  Judge  being  of  the  opinion  that  the  evidence  did  not  support 
the  allegations  of  the  proposed  amendment. 

The  plaintiffs  put  in  evidence  a paper  signed  by  the  defendant 
on  September  13th,  1904,  being  a printed  form  of  application 
addressed  to  the  directors  of  the  plaintiff  company  and  requesting 
them  to  allot  to  the  defendant  100  shares  on  the  terms  of  the 
prospectus,  and  agreeing  to  accept  the  same  or  any  smaller  number 
that  might  be  allotted  to  him,  and  to  pay  into  the  Sovereign  Bank 
the  sum  of  $1,500.  But  it  was  agreed  on  all  sides  that  this  paper 
did  not  represent  the  whole  dealing  with  the  defendant  with  regard 
to  the  matter.  From  the  first  the  defendant  declined  to  deal  for 
the  shares  unless  some  arrangement  could  be  made  by  which  the 
mortgage  in  question  could  be  made  use  of  as  a means  of  making  the 
first  payments.  There  was  much  discussion  of  the  question,  first 
between  the  defendant  and  the  plaintiffs’  agent,  then  between  the 
plaintiffs’  officers  and  their  solicitors,  and  finally  between  the 
plaintiffs’  manager  and  the  defendant. 

The  result  of  the  evidence  is,  and  the  learned  trial  Judge  so 
found,  that  the  defendant’s  application  for  the  shares  was  con- 
ditioned upon  the  plaintiffs  agreeing  to  purchase  from  him  the 
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mortgage  at  its  face  value,  the  amount  being  paid  to  him  upon  his 
assigning  the  mortgage. 

The  value  represented  by  the  amount  understood  to  be  due 
under  the  mortgage  had  been  made  up  in  the  form  of  a statement, 
which  shewed  the  value  to  be  $3,977.39.  A cheque  for  this  amount 
payable  to  the  order  of  the  defendant  and  dated  October  11th, 
1904,  was  drawn  and  signed  ready  to  be  handed  over  to  the  de- 
fendant upon  the  execution  by  him  of  an  assignment  which  had 
been  prepared.  On  the  12th  of  October  the  defendant  met  the 
plaintiffs’  manager  at  their  offices  in  Toronto,  and  the  arrangement 
was  discussed.  The  plaintiffs’  manager  wished,  and  so  stated  to 
the  defendant,  that  when  the  cheque  for  $3,977.39  was  handed 
over  to  him  the  defendant  would  pay  the  sum  of  $3,500  on  the 
shares,  but  the  defendant  asked  to  be  allowed  to  pay  only  $3,000, 
leaving  the  $500  to  be  paid  in  the  following  June.  This  was  as- 
sented to,  and  as  the  transaction  then  stood  the  plaintiffs  were  to 
give  the  defendant  their  cheque  for  $3,977.39  and  he  was  to  give 
them  his  cheque  for  $3,000. 

But  the  defendant  was  not  willing  to  close  the  transaction  on 
that  day.  He  had  received  some  information  about  the  affairs 
and  standing  of  the  company  and  he  wished  to  postpone  the  com- 
pletion of  the  matter.  He  expressed  doubts  as  to  whether  the 
amount  set  forth  in  the  statement  as  due  under  the  mortgage  was 
correct,  and  requested  to  be  allowed  to  take  the  papers  with  him 
in  order  to  ascertain  whether  credit  had  been  given  for  some  pay- 
ments by  the  mortgagor  which  if  not  credited  would  reduce  the 
face  value.  His  request  was  acceded  to,  and  he  took  with  him  the 
statement,  the  mortgage,  and — it  is  said — the  assignment,  as 
prepared  for  his  signature.  The  matter  remained  in  abeyance 
until  October  17th,  1904,  when  the  defendant  wrote  the  plaintiffs’ 
manager  as  follows:  “I  see  difficulties  ahead  of  me  that  I did  not 
expect  when  I was  in  Toronto,  and  I have  to  fall  back  on  the  pay- 
ments I get  from  the  Pope  mortgage  to  help  me  through,  so  I could 
not  take  any  more  stock  in  your  company  for  the  present,  but  if 
I cannot  find  a suitable  tenant  for  the  farm  I live  on,  and  must 
dispose  of  it,  I may  deal  with  you  further  on.” 

This  was  a distinct  refusal  to  proceed  further  with  the  assign- 
ment of  the  mortgage  and  a definite  withdrawal  of  the  offer  to  sub- 
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scribe  for  the  shares,  if  the  defendant  was  then  in  a position  to 
withdraw. 

And  as  the  assumption  by  the  defendant  of  liability  for  the  shares 
was  conditioned  upon  the  payment  by  the  plaintiffs  to  him  of  the 
value  of  the  mortgage  upon  receiving  an  assignment,  if  that  trans- 
action was  one  which  could  not  be  carried  into  effect  at  the  time 
it  was  entered  into,  there  was  no  contract  which  could  be  enforced. 

To  ascertain  this  it  is  necessary  to  inquire  into  the  extent  of 
the  power  and  authority  of  those  by  whom  the  affairs  of  the  plaintiff 
company  were  being  conducted. 

The  plaintiffs  were  incorporated  by  an  Act  of  the  Parliament 
of  the  Dominion,  4 Edw.  VII.,  ch.  96. 

By  sec.  1 certain  named  individuals,  together  with  such  persons 
as  become  shareholders  in  the  company,  are  incorporated  under 
the  name  of  The  Monarch  Life  Assurance  Company. 

By  sec.  2 the  persons  named  in  sec.  1,  “ together  with  such 
persons,  not  exceeding  eight,  as  they  associate  with  them,  shall  be 
the  provisional  directors  of  the  company,  a majority  of  whom  shall 
be  a quorum  for  the  transaction  of  business.”  It  is  to  be  observed 
that  under  this  provision  persons  who  are  not  shareholders  may 
be  brought  in  to  act  as  provisional  directors  to  a number  exceeding 
that  of  the  original  projectors.  And  as  might  be  expected,  only 
limited  powers  are  conferred  upon  them.  These  powers  are  defined 
by  sec.  2 as  follows:  “They  may  forthwith  open  stock  books, 

procure  subscriptions  of  stock  for  the  undertaking,  make  calls  on 
the  stock  subscribed  and  receive  payments  thereon,  and  shall 
deposit  in  a chartered  bank  in  Canada  all  moneys  received  by  them 
on  account  of  stock  subscribed , or  otherwise  received  by  them  on 
account  of  the  company,  and  shall  withdraw  the  same  for  the  pur- 
poses only  of  the  company,  and  may  do  generally  what  is  necessary 
to  organize  the  company.” 

The  concluding  words  furnish  the  key  to  the  extent  of  their 
powers,  and  shew  that  all  that  they  are  to  do  is  in  the  direction  of 
the  organization  of  the  company,  and  nothing  beyond.  Their 
control  over  the  funds  is  limited  to  depositing  in  a chartered  bank 
and  withdrawing  only  for  the  purposes  of  the  company.  It  is 
obvious  that  the  power  of  withdrawal  here  given  does  not  extend 
to  the  general  purposes  of  the  company,  but  only  to  such  purposes 
as  are  necessary  in  the  work  of  organizing  the  company.  It  would 
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not  be  reasonable  to  say  that  the  provisional  directors,  constituted 
as  they  are,  could  embark  the  moneys  received  in  any  form  of 
dealing  or  investment  before  the  company  had  attained  the  position 
of  an  organized  body  and  a board  of  shareholder  directors  had 
been  elected  by  the  shareholders  as  provided  by  sec.  4 of  the  Act. 
By  that  section  the  provisional  directors  are  required  to  call  a 
general  meeting  of  the  shareholders  so  soon  as  $250,000  of  the  capital 
stock  have  been  subscribed  and  10  per  cent,  of  that  amount  paid 
into  some  chartered  bank  in  Canada,  at  which  meeting  the  share- 
holders who  have  paid  not  less  than  10  per  cent,  on  the  amount  of 
shares  subscribed  are  to  elect  a board  of  not  less  than  seven  nor 
more  than  twenty-five  directors,  of  whom  a majority  is  to  be  a 
quorum.  And  no  person  shall  be  a director  unless  he  holds  in  his 
own  name  and  for  his  own  use  at  least  50  shares,  and  has  paid 
all  calls  and  other  liabilities  to  the  company. 

But  even  after  this  has  been  done  there  is  a further  restriction 
contained  in  sec.  6,  wherein  it  is  provided  that  the  company  shall 
not  commence  the  business  of  insurance  until  $62,500  of  the  capital 
stock  have  been  paid  in  cash  into  the  funds  of  the  company,  to 
be  appropriated  only  for  the  purposes  of  the  company  under  the 
Act. 

Now,  at  the  time  of  the  transaction  with  the  defendant  now 
in  question,  the  company’s  position  had  not  reached  the  stage  when 
the  provisional  directors  could  call  a general  meeting  under  the 
provisions  of  sec.  4,  much  less  when  the  company  could  commence 
the  business  of  insurance  according  to  sec.  6.  The  company  was 
still  in  the  process  of  being  prepared  for  organization.  It  was  not 
absolutely  certain  that  it  would  ever  be  fully  organized  or  be  in  a 
position  to  commence  the  business  of  insurance.  Meantime  the 
funds  paid  in  by  subscribers  for  shares  were  to  remain  in  a chartered 
bank,  and  were  not  to  be  touched  except  for  purposes  necessary 
to  the  organization  of  the  company. 

The  provisional  directors  were  alive  to  this,  for  at  their  first 
meeting  held  on  July  27th,  1904,  after  passing  by-laws  providing 
amongst  other  things  for  the  appointment  of  a managing  director 
and  an  executive  committee,  they  resolved  “that  the  organization 
of  the  company  be  continued  by  the  managing  director  under  the 
direction  of  the  executive  committee,  but  that  no  moneys  be  paid 
out  except  upon  the  cheque  of  the  chairman  of  the  executive  and 
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the  managing  director,  and  that  in  no  event  shall  any  of  the  money 
paid  in  upon  the  stock  (other  than  premiums  as  authorized  by  the 
subscribers  or  by  the  board)  be  paid  out  until  after  the  organization 
shall  have  been  completed  and  directors  elected  by  a general  meeting 
of  the  shareholders.”  The  affairs  of  the  company  continued  to  be 
in  the  hands  of  the  provisional  directors  until  December  7th,  1904, 
when  a general  meeting  of  shareholders  was  held  and  a board  of 
directors  was  elected. 

Such  business  as  was  transacted  was  chiefly  done  by  the  ex- 
ecutive committee,  and  so  far  as  the  records  shew  such  dealings  as 
there  were  with  the  defendant  in  respect  of  the  transaction  in 
question  were  conducted  by  the  manager  and  the  executive  com- 
mittee without  reference  back  to  the  provisional  directors.  It  is 
almost  needless  to  say  that  in  no  case  could  these  directors  confer 
on  any  committee  higher  powers  than  they  themselves  possessed. 
But  further,  in  no  part  of  the  Act  of  incorporation,  or  in  the  sections 
of  the  Companies  Clauses  Act  incorporated  into  it,  is  there  any 
express  power  to  delegate  to  committees  the  powers  to  act  conferred 
on  the  board  of  provisional  directors. 

The  application  for  the  100  shares  was  signed  by  the  defendant 
on  September  13th,  1904,  and  in  the  minutes  of  the  meeting  of  the 
executive  committee  held  on  September  14th  the  following  entry 
appears:  “ Moved  by  Dr.  Forbes  Godfrey,  seconded  by  Wm.  Scott, 
‘That  the  mortgage  be  bought  from  Rev.  George  Brophy  and  a 
cheque  issued  for  the  same,  and  our  solicitors  be  instructed  to  have 
the  said  mortgage  transferred  to  the  Monarch  Life  Assurance  Com- 
pany7— Carried. 77  Then,  at  a meeting  of  the  committee  held  on 
September  21st,  on  motion  of  Mr.  T.  Marshall  Ostrom,  seconded 
by  Dr.  Forbes  Godfrey,  it  was  resolved  “That  the  application  from 
Rev.  George  Brophy  for  one  hundred  shares  of  the  capital  stock  of 
the  Monarch  Life  Assurance  Co.  be  accepted  and  the  stock  allotted 
to  him.77 

Then,  in  consequence  no  doubt  of  the  defendant’s  letter  of 
October  17th,  at  a meeting  of  the  committee  held  on  October  19th, 
on  motion  of  Dr.  Forbes  Godfrey,  seconded  by  D.  W.  Livingstone, 
it  was  resolved  “that  T.  Marshall  Ostrom  be  authorized  to  go  to 
Belleville  to  settle  with  Rev.  Father  Brophy  re  subscription  and 
mortgage.77 

Nothing  further  is  recorded  except  that  in  the  minutes  of  a 
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meeting  of  the  provisional  directors  held  on  December  7th  the  de- 
fendant’s name  appears  in  a list  of  shareholders  as  the  holder  of 
400  shares,  a statement  which  appears  to  be  erroneous  in  any  case. 
The  action  was  commenced  on  December  23rd,  1904. 

All  that  had  been  done  up  to  that  time  was  done  by  the  executive 
committee  and  the  manager,  or  at  the  highest  by  the  provisional 
directors.  It  was  doubtless  within  the  power  of  the  latter  to  accept 
applications  for  shares  and  to  receive  payments  on  account,  but 
that  is  not  the  same  thing  as  assuming  to  enter  into  an  arrangement 
or  agreement  by  which  in  order  to  induce  a person  to  subscribe  for 
shares  they  are  to  advance  out  of  the  funds  of  the  company  to  the 
intending  subscriber  moneys  required  to  enable  him  to  make  pay- 
ments on  the  shares.  As  already  pointed  out,  the  provisions  of 
the  Act  of  incorporation  and  the  resolution  of  July  7th,  1904,  were 
directed  against  any  such  action  on  their  part.  And  there  appears 
to  be  no  general  powers  which  would  enable  them  to  so  deal  with 
funds  of  which  they  were  merely  custodians  until  the  organization 
of  the  company.  The  remarks  of  Gwynne,  J.,  in  In  re  North  Simcoe 
Railway  Co.  and  the  City  of  Toronto  (1874),  36  U.C.R.  101,  at  pp. 
104-106,  and  the  very  full  discussion  of  the  powers  of  provisional 
directors  under  an  Act  incorporating  a railway,  shew  the  necessity 
for  strictly  confining  the  powers  of  such  bodies.  If  the  provisional 
directors  could  use  the  moneys  of  the  company  as  they  proposed 
to  do  in  this  case  there  is  nothing  to  prevent  their  dealing  in  the 
same  way  with  all  the  moneys  of  subscribers  paid  into  the  bank, 
thus  practically  nullifying  the  provisions  of  secs.  2,  4 and  6 of  the 
Act. 

Their  proposed  action  was  beyond  their  powers,  and  could  not 
bind  the  company.  If  the  defendant  desired  to  compel  the  plain- 
tiffs to  carry  out  the  agreement  to  take  his  mortgage  and  advance 
the  moneys,  one  sufficient  answer  would  be  that  the  company  was 
not  bound,  though  other  answers  might  also  be  suggested.  That 
being  so,  how  can  the  plaintiffs  be  in  any  more  favourable  position 
when  seeking  to  enforce  it  against  the  defendant? 

The  result  is  that,  as  the  learned  trial  Judge  has  found,  there 
never  was  a concluded  agreement.  There  was  no  concluded  agree- 
ment binding  the  defendant  to  assign  the  mortgage,  because  of  the 
want  of  power  of  the  executive  committee  or  the  provisional  directors 
to  enter  into  it  or  bind  the  company  by  it.  And  there  was  no 
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concluded  agreement  to  take  the  shares,  because  the  application 
was  based  and  conditioned  upon  the  supply  by  the  plaintiffs  of  the 
funds  for  payment  of  the  first  two  instalments  by  means  of  a trans- 
action which  the  persons  having  the  conduct  of  their  affairs  were 
not  empowered  to  enter  into. 

The  transactions  were  not  separate  or — upon  the  facts — separ- 
able, but  were  one  and  indivisible.  But  if  they  were,  the  clairp 
of  the  plaintiffs  for  specific  performance  of  the  alleged  agreement 
to  assign  the  mortgage  could  not  succeed.  At  the  most  its  breach 
would  only  be  ground  for  an  action  for  damages : Rogers  v.  Challis 
(1859),  27  Beav.  175;  Sichel  v.  Mosenthal  (1862),  30  Beav.  371; 
Fry  on  Specific  Performance,  4th  ed.,  p.  22. 

Further,  there  was  no  allotment  by  the  provisional  directors 
of  any  shares. 

And  for  the  reasons  assigned,  as  well  as  for  those  given  by  the 
learned  trial  Judge,  the  defendant  could  not  be  held  responsible 
on  his  application.  But  the  case  can  be  rested  on  the  ground  of 
the  indivisible  character  of  the  transaction  and  the  impossibility 
of  giving  effect  to  a dealing  ultra  vires  of  the  parties  by  whom  it 
was  assumed  to  be  entered  into. 

The  appeal  should  be  dismissed  with  costs. 
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Osler,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A. : — The  plaintiffs’  claim,  in  substance,  is  for  part 
of  the  price  of  goods  bargained  and  sold  to  the  defendant,  which 
the  plaintiffs  were  ready  and  willing  to  deliver  to  him:  see  Lawton 
v.  Hickman  (1847),  9 Q.B.  563;  and  R.S.C.  1886,  ch.  118,  sec.  15. 

Even  the  defendant’s  testimony  alone  puts  it  beyond  any  sort 
of  doubt  that  there  was  a deliberately  concluded  contract  entered 
into  between  him,  upon  the  one  side,  and  the  executive  committee 
of  the  plaintiffs’  provisional  board  of  directors  and  the  plaintiffs’ 
general  manager,  acting  for  and  in  the  name  of  the  plaintiffs,  upon 
the  other  side,  for  the  purchase  by,  and  sale  to,  the  defendant  of 
100  shares  of  the  plaintiffs’  capital  stock;  and  it  is  not  and  cannot 
be  questioned  that  the  plaintiffs  have  always  been,  and  now  are, 
able,  willing  and  anxious  to  carry  out  that  contract  in  all  its  terms 
on  their  part;  nor  that  the  defendant  by  a subterfuge  procured 
possession  of  the  mortgage  in  question,  and,  rueing  his  bargain, 
has  adopted  every  means  in  his  power  to  free  himself  from  it. 
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So  that  the  one  substantial  question  is  whether  the  executive 
committee,  or  the  general  manager,  had  authority  to  make  such  a 
contract,  so  as  to  bind  the  plaintiffs  by  it,  before  the  defendant 
repudiated,  and  withdrew  from,  it. 

Under  the  plaintiffs’  Act  of  incorporation,  and  under  the  other 
enactments  by  that  Act  made  applicable  to  the  plaintiffs,  large 
powers  were  conferred  upon  the  provisional  board  of  directors, 
many  of  which  must  of  necessity  be  exercised  by  their  officers  and 
agents;  and  there  is  no  line  drawn  between  powers,  or  duties,  which 
might  be  delegated,  and  which  might  not.  However,  in  the  view 
which  I take  of  this  case,  it  is'  not  necessary  to  consider  whether  the 
provisional  board  of  directors  could,  or  could  not,  confer  upon 
others,  or  another,  power  to  make  a binding  contract  for  the  sale 
of  shares  of  its  capital  stock;  but  I am,  at  present,  very  far  from 
thinking  that  they  could  not.  In  these  days  of  almost  innumerable 
corporations,  formed  for  such  great  diversity  of  purposes,  the 
individuality  of  shareholders  is  seldom  a matter  of  much,  if  of  any, 
concern,  so  long  as  the  price  of  the  shares  is  forthcoming;  and  in 
these  days  of  keen  competition  in  the  sale  of  stocks,  as  well  as  of 
almost  everything  else,  anything  which  hampers  a sale  of  shares, 
or  puts  them  out  of  the  common  course  of  barter  and  sale,  by  giving 
an  intending  purchaser  much  greater  opportunity  for  retraction, 
or  otherwise,  places  a corporation  at  a distinct  disadvantage,  and 
the  more  so  in  the  many  cases,  such  as  this,  in  which  it  is  prohibited 
from  carrying  on  business  until  a large  sum  of  money  has  been 
paid  upon  its  stock;  so  that  one  of  the  first  and  greatest  concerns 
of  the  provisional  directors  must  necessarily  be  the  sale  of  stock. 

Unless  some  enactment  makes  it  otherwise,  the  allotment  of 
stock  may  be  something  quite  distinct  from  the  bargain  and  sale 
of  shares.  Ordinarily  it  would  be  equivalent  to  delivery  of  goods 
sold,  which  may,  and  as  often  does,  take  place  subsequently  to, 
as  contemporaneously  with,  the  sale.  The  cases  upon  these  subjects 
must  be  read  with  discrimination;  the  circumstances  are  likely  to 
make  great  differences,  especially  between  cases  decided  in  different 
countries.  The  case  relied  upon  at  the  trial — Cook  v.  Ward, 
2 C.P.D.  255 — seems  to  me  to  lend  little,  if  any,  aid  in  the  deter- 
mination of  this  case.  There  the  power  to  delegate  was  clearly 
set  out  in  the  Act:  “The  board  may  delegate  any  of  their  powers  to 
committees  consisting  of  such  member  or  members  of  their  body 
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as  they  may  think  fit:”  p.  258.  Acting  upon  that  clearly  expressed 
power,  the  board  appointed  a committee  of  three  and  conferred 
upon  them  certain  power.  One  of  the  committee  alone  acted. 
It  was  held,  necessarily  one  may  think,  that  he  had  not  power  to 
do  so.  How  does  that  throw  the  least  light  upon  the  question  of 
the  powers  of  the  plaintiffs'  provisional  board  under  the  enact- 
ments applicable  to  them?  The  question  in  In  re  Leeds  Banking 
Co .,  Howard’s  Case  (1866),  L.R.  1 Ch.  561,  was  one  of  allotment 
of  shares  under  a deed  of  settlement  which  provided  that  the 
allotment  should  belong  to,  and  be  vested  in,  the  directors,  who 
should  dispose  of  them.  The  Vice-Chancellor  held,  among  other 
things,  that  there  was  no  right  to  delegate  the  power  to  allot;  one 
of  the  Lord  Justices  agreed  with  the  Vice-Chancellor;  the  other 
said  merely  that  he  did  not  dissent.  The  circumstances  of  that 
case  are  so  different  from  those  of  this  case  that  it  can  hardly  be 
thought  very  helpful  in  solving  the  question  in  this  case — the  ques- 
tion: What — under  conditions  which  prevail  in.  this  country — is 

the  proper  interpretation  of  the  plaintiffs'  Act  of  incorporation 
and  the  other  enactments  made  applicable  to  the  plaintiffs,  including 
R.S.C.  1886,  ch.  118,  sec.  13,  which  provides,  among  other  things, 
that  the  directors  may  make  by-laws  for  regulating  the  allotment 
of  stock?  “ Regulate”  is  a word  of  large  import  extending  in  some 
cases  to  the  line  of  prohibition.  And  we  are  dealing  in  this  case 
with  a question  of  bargain  and  sale,  not  necessarily  of  allotment. 
I have  no  manner  of  doubt  that  a corporation  may  authorize  its 
officers  or  others  to  sell  shares  of  its  stock,  so  that  an  action  will  lie 
against  the  corporation  for  damages  for  breach  of  an  agreement  to 
sell  so  made,  whether  the  shares  have  or  have  not  been  allotted. 
Cases  in  which  it  has  been  decided  that  the  mere  allotment  of  shares 
is  not  enough  to  make  a bargain,  but  that  there  must  be  notice  of 
the  allotment,  cannot  affect  the  other  question.  They  decide 
merely  that  allotment  and  notice  constitute  a sufficient  acceptance 
of  a mere  application  for  shares,  not  that  nothing  else  will. 

Nor  can  I doubt  the  power  of  the  plaintiff  to  accept  the 
mortgage  in  part  payment  for  the  shares,  as  was  the  real  sub- 
stance of  the  transaction.  In  the  absence  of  legislative  prohibi- 
tion, why  should  not  that  which  is  the  equivalent  of  money  be 
accepted?  Is  only  that  which  is  a legal  tender  acceptable?  If  so 
few  shares  are  ever  validly  bought.  The  mortgage  was  quite  as 


C.  A. 
1907 

Monarch 

Life 

Assurance 

Co. 

v. 

Brophy. 
Meredith,  J.  A. 


16 


ONTARIO  LAW  REPORTS. 


C.  A. 
1907 

Monarch 

Life 

Assurance 

Co. 

v. 

Brophy. 
Meredith,  J.  A. 


[VOL. 

good  as,  if  not  better  than,  much  which  passes  as  cash;  and 
readily  convertible  into  money.  If  the  payment  were  to  have 
been  by  a good  cheque  of  a third  person,  instead  of  this  good 
mortgage,  might  not  the  plaintiff  have  accepted  it  in  just  the 
same  manner  as  the  mortgage  was  to  have  been  accepted? 

But  I am  unable  to  find  any  evidence  of  the  provisional  board 
having  conferred  upon  the  executive  committee,  or  the  general 
manager,  any  power  to  sell  or  allot  shares.  The  plaintiffs  rely  upon 
the  by-laws  passed  by  the  provisional  board  very  soon  after  the 
plaintiffs’  incorporation.  There  is  nothing  in  them  indicating  that 
the  general  manager  should  have  such  power;  there  is,  however, 
in  the  provisions  as  to  the  executive  committee,  but  that  committee 
could  not  come  into  existence  until  after  an  annual  meeting  of  the 
shareholders  had  been  held,  and  no  meeting  of  shareholders  was  held 
until  weeks  after  the  defendant  had  withdrawn  from  the  transaction. 
The  provision  is  that  four  of  the  members  of  this  committee  shall 
be  elected  by  the  board  at  their  meeting  immediately  after  each 
annual  meeting  of  the  shareholders-  or  subsequently.  There  is 
also  power  conferred  upon  the  directors  to  delegate  any  of  their 
power  to  apparently  another  “ executive  committee” — by-law 
3 (a) — but  there  is  no  evidence  of  this  having  been  done,  and  this 
power  can  be  conferred  only  by  directors  elected  by  the  shareholders ; 
and  the  “executive  committee”  upon  which  the  power  is  conferred 
— by-law  4 — is  plainly  the  committee,  four  members  of  which  are 
to  be  elected  after  an  annual  meeting  of  shareholders. 

On  this  ground  only  I would  affirm  the  judgment  dismissing; 
the  action. 


A.  H.  F.  L. 
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[MABEE,  J.] 


Iredale  v.  Loudon  et  al. 


Limitation  of  Actions — Possession — Extinctive  Prescription — Declaration  of 
Title — Adverse  Possession  of  a Portion  of  a Building — Injunction. 

The  title  of  an  owner  of  a building  to  certain  rooms  therein  may  be  extin- 
guished by  possession  for  the  statutory  period. 

In  a two-storey  wooden  structure,  the  only  entrance  to  the  up-stairs  portion 
was  from  the  street  door  on  to  a small  landing  and  up  the  stairs.  The 
plaintiff  had  occupied  the  upper  floor  as  a workshop  since  1899,  paying  no 
rent,  and  he  and  his  customers  had  also  used  the  landing  and  staircase  for 
access  thereto.  He  had  not  slept  on  the  premises,  and  in  summer  he 
usually  closed  up  his  workshop  on  Saturday  returning  on  Monday,  and 
once  went  to  New  York  for  three  weeks  leaving  his  goods  on  the  premises 
and  his  brother  in  charge  : — 

Held,  that  there  had  not  been  any  abandonment  by  the  plaintiff  at  any  time, 
and  he  had  had  a continuous  and  peaceable  adverse  possession  as  against 
the  owners  by  paper  title  of  the  building  which  had  extinguished  their 
title  to  the  upper  floor  as  well  as  to  the  landing  and  staircase. 

The  owners  notified  the  plaintiff  that  they  intended  to  remove  the  structure 
supporting  the  part  of  the  building  occupied  by  him,  and  the  plaintiff 
brought  this  action  for  a declaration  of  ownership  as  to  that  part,  and  for 
an  injunction  : — 

Held,  that  the  plaintiff  should  be  left  where  the  Statute  had  placed  him,  and 
it  was  not  a case  to  give  him  a declaration  of  ownership  ; but  that  he 
had  a right  as  against  the  defendants  to  the  possession  and  enjoyment  of 
the  portions  of  the  building  mentioned,  with  which  the  defendants 
could  not  interfere  and  was  entitled  to  the  injunction. 

This  was  an  action  for  a declaration  of  title  and  an  injunction 
brought  under  the  circumstances  set  out  in  the  judgment.  The 
action  was  tried  before  Mabee,  J.,  at  the  Toronto  non-jury  sittings, 
on  December  13th  and  14th,  1906. 


Strachan  Johnston  and  R.  H.  Parmenter,  for  the  plaintiff, 
contended  that  one  can  have  a fee  simple  in  one  storey  of  a house 
while  the  rest  belongs  to  another:  Coke  on  Littleton,  48,  b.; 
Sweet’s  Law  Diet.,  p.  471;  Wharton’s  Law  Lexicon,  p.  471; 
Casselman  v.  Packard  (1862)  16  Wis.  119;  Real  Property  Limitation 
Act,  R.S.O.  1897,  c.  133,  secs.  4,  8,  9,  15;  that  the  plaintiff 
was  exclusive  owner  of  the  portion  of  the  building  claimed 
by  virtue  of  his  exclusive  possession:  Bevan  v.  London  Portland 
Cement  Co.  (1892)  67  L.T.R.  615;  and  was  entitled  to  an  injunction: 
Rains  v.  Buxton  (1880)  14  Ch.  D.  537;  and  that  the  plaintiff’s 
possession  had  not  been  interrupted:  McCowan  v.  Armstrong 
(1902)  3 O.L.R.  100;  Lyhes  v.  Snaith  [1889]  1 Q.  B.  486;  Day 
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v.  Day  (1871)  L.R.  3 P.C.  751;  Hartley  v.  Maycock  (1897)  28 
O.R.  508. 

E.  D.  Armour,  K.C.,  and  W.  D.  McPherson,  for  the  defendants, 
referred  to  Agency  v.  Short  (1888)  13  App.  Cas.  793;  Cotton  v. 
North  American  Land  Co.  (1891)  21  O.R.  80;  Henderson  v.  Harris 
(1870)  30  U.C.R.  360;  McLaren  v.  Strachan,  23  O.R.  120,  n.; 
Wilkes  v.  Greenway  (1890)  6 Times  L.R.  449;  Dalton  v.  Angus 
(1881)  6 App.  Cas.  740;  Gray  v.  Richford  (1878)  2 S.C.R.  431. 

December  28.  Mabee,  J. Counsel  for  the  plaintiff  very 
properly  abandoned  that  part  of  the  claim  set  forth  in  the  pleadings 
asking  for  a declaration  that  the  plaintiff  was  entitled  to  a one- 
seventh  interest  in  the  proceeds  of  the  sale  to  A.  W.  Austin,  as  there 
was  no  evidence  whatever  upon  which  the  same  could  have  been 
granted. 

The  plaintiff  also  claims  a declaration  that  he  is  the  owner  in 
fee  of  the  workshop  above  the  street  on  the  west  side  of  Bay  street 
(known  as  street  No.  186),  together  with  the  landing  and  staircase 
leading  to  the  workshop,  the  same  having  a frontage  of  about 
13  feet  6 inches  on  the  west  side  of  Bay  street,  commencing  63  feet 
1 1 inches  southerly  from  the  south  limit  of  Queen  street,  by  a depth 
of  about  53  feet  running  westerly  from  the  westerly  limit  of  Bay 
street;  and  an  injunction  restraining  the  defendants  from  entering 
upon  these  premises  and  removing  or  damaging  the  buildings 
thereon,  and  from  wrongfully  interfering  with  the  said  premises 
to  the  detriment  of  the  plaintiff. 

The  building  in  question  is  a two-storey  wooden  structure,  the 
only  entrance  to  the  upstairs  portion  being  from  a street  door  at 
the  north-east  corner,  on  Bay  street;  there  is  a small  landing,  the 
floor  being  on  the  ground,  about  three  feet  wide  and  five  feet  deep : 
from  there  the  stairs  go  up  to  the  portion  of  the  building  claimed 
by  the  plaintiff.  The  street  door  is  usually  kept  locked  when  the 
shop  above  occupied  by  plaintiff  is  closed;  there  is  also  a door  at 
the  top  of  the  staircase;  there  is  no  excavation  or  basement. 

The  defendants  are  and  have  for  years  been  in  possession  of  the 
ground  floor,  except  the  landing  at  the  foot  of  the  staircase.  The 
plaintiff  has  occupied  the  upper  floor  since  1889  without  paying 
rent,  and  he  and  his  customers  have  used  the  landing  and  staircase 
for  access  to  and  egress  from  the  shop  above. 
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The  plaintiff  has  not  since  1889  slept  upon  the  premises.  He 
in  the  summer  time  usually  closed  up  at  midday  on  Saturdays, 
returning  on  Monday  morning,  and  once  in  July,  1899,  went  to 
New  York  for  three  weeks,  leaving  his  goods  in  the  premises,  in- 
tending to  return,  and  putting  his  brother,  one  of  the  defendants, 
in  charge  for  him  during  his  absence.  I mention  these  facts,  as 
it  was  contended  by  Mr.  Armour  that  this  prevented  the  statute 
running,  particularly  as  to  the  absence  in  New  York.  I do  not 
think  so.  There  was  no  abandonment  at  any  time,  and  I think  the 
plaintiff  had  actual,  continuous  and  peaceable  possession  adverse 
to  the  defendants  at  least  since  October,  1890. 

There  was  no  period  when  the  defendants  could  not  have  taken 
proceedings  to  eject  him:  Agency  Co.  v.  Short,  13  App.  Cas. 
793.  This  possession  was  well  known  to  the  defendants,  and  in 
June,  1891,  when  leasing  the  adjoining  premises,  which  the  de- 
fendants also  owned,  they  included  in  that  lease  “the  ground  floor 
as  it  now  exists,  of  the  shed  or  building  immediately  adjoining  the 
said  demised  premises”;  this  is  the  building  in  question,  and  at 
that  time  the  plaintiff  was  in  possession  of  the  upper  floor. 

I think  the  possession  of  the  plaintiff  was  sufficient  to  extinguish 
the  title  of  the  defendants  to  the  upper  floor  of  this  building,  as  well 
as  the  space  of  ground  at  the  foot  of  the  stairs,  being  three  feet 
on  Bay  street  and  five  feet  deep.  On  June  20th,  1906,  the  solicitor 
for  the  defendants  notified  the  plaintiff  that  he  was  forbidden  to 
further  use  the  passage  way  leading  to  the  stairs,  and  the  stairs 
leading  to  the  floors  above,  and  also  “that  it  is  our  intention  as 
owners  forthwith  to  remove  the  structure  which  supports  that  part 
of  the  building  at  present  occupied  by  you.”  On  June  29th  the 
plaintiff  was  again  notified  that  it  was  the  intention  of  the  de- 
fendants to  commence  removal  operations  at  any  time  after  6 p.m. 
on  Tuesday,  July  3rd,  whereupon  the  plaintiff  applied  for  and 
obtained  an  interim  injunction  restraining  the  defendants  from  in- 
terfering with  the  building,  and  this  was  afterwards  continued  until 
the  trial.  While  I think  the  possession  of  the  plaintiff  has  ex- 
tinguished the  title  of  the  defendants  to  the  upper  floor,  and  the  land- 
ing at  the  foot  of  the  stairway,  it  does  not  necessarily  follow  that  the 
plaintiff  is  entitled  to  a declaration  of  ownership  in  fee  of  those 
portions  of  the  premises. 


Mabee,  J 
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The  statute  operates  to  extinguish  the  paper  title  of  the  de- 
fendants, and  to  leave  the  plaintiff,  as  against  them,  entitled  to 
possession;  it  does  not  vest  in  the  plaintiff  the  title  formerly  held 
by  the  defendants,  and  nothing  appears  in  the  statute  under  which 
the  disseisor  acquires  anything.  “It  has  been  said  that  the  effect 
of  the  Act  is  to  make  a parliamentary  conveyance  of  the  land  to 
the  person  in  possession,  after  the  statutory  period  has  elapsed; 
but  though  it  is  true  that  the  possessory  owner,  after  the  statutory 
limit  has  been  passed,  is  placed  by  the  Act  in  a position  analogous 
to  that  which  he  would  have  occupied  if  the  fee  simple  had  been 
absolutely  conveyed  to  him,  yet  his  title  under  the  Act  is  acquired 
solely  by  the  extinction  of  the  right  of  the  prior  rightful  owner, 
not  by  any  statutory  transfer  of  the  estate:”  Dart,  on  Vendor  and  Pur- 
chaser, 7th  ed.,  pp.  472,  473. 

This  same  point  was  dealt  with  in  Gray  v.  Richford,  2 S.C.R., 
431  at  p.  454,  where  the  statute  was  regarded  as  of  extinctive, 
not  of  acquisitive  prescription,  that  “it  operates  to  bar  the  right 
of  the  owner  out  of  possession,  not  to  confer  title  upon  the  trespasser 
or  disseisor  in  possession.”  Notwithstanding  this,  there  can  be  no 
doubt  that  the  person  who  has  been  in  possession  for  the  statutory 
period  certainly  does  acquire  what  is  spoken  of  in  conveyancing 
authorities  as  a title.  Dart  says,  at  p.  471:  “A  purchaser  can  be 
compelled  to  accept  a title  depending  on  adverse  possession,  verified 
like  any  other  fact”:  Games  v.  Bonnor  (1884),  33  W.R.  64;  Scott 
v.  Nixon  (1843),  3 D.  & War.  388;  Sands  v.  Thompson  (1883), 
22  Ch.D.  614.  In  Darby  & Bosanquet’s  Statutes  of  Limitations,  2nd 
ed.,  p.  493,  it  is  said  that  the  operation  of  the  statute  in  giving  a title 
is  merely  negative;  that  it  extinguishes  the  right  and  title  of  the  dis- 
possessed owner  and  leaves  the  occupant  with  the  title  gained  by  the 
fact  of  possession,  and  resting  on  the  infirmity  of  the  right  of  others  to 
eject  him:  Dixon  v.  Gay  fere  (1853),  17  Beav.  421;  Tichborne  v. 
Weir  (1892),  8 Times  L.R.  713.  A declaratory  judgment,  however, 
rests  in  the  sound  discretion  of  the  Court,  and  while  I think  the 
plaintiff  has,  by  his  possession,  acquired  title,  I do  not  think  it  a 
proper  case  for  the  Court  to  make  such  a declaration  as  against  the 
person  whose  title  has  been  lost,  and  that  the  better  course  is  to 
leave  the  plaintiff  where  the  statute  leaves  him.  Nor  is  such  a 
declaration  necessary  in  this  case;  the  real  reason  for  bringing  the 
action  was  the  threat  made  by  the  defendants  to  pull  down  the 
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building,  and  had  that  not  been  made  it  is  hardly  conceivable  that  Mabee,  J. 

an  action  would  have  been  brought  for  a declaration  of  title  merely,  1906 
and  had  such  an  action  been  instituted  I cannot  think  it  would  iReDTle 
have  succeeded.  v. 

It  was  not  contended  for  the  defendants  that  a grant  could  not 
be  made  of  a room  or  rooms,  part  of  a building,  or  that  the  title 


of  an  owner  could  not  be  extinguished  by  possession  of  a room  or 
rooms  for  the  statutory  period,  but  Mr.  Armour  argued  that  even 
had  the  plaintiff  the  possession  required  by  the  statute,  yet  he  had 
no  right  to  restrain  the  defendants  from  pulling  down  or  dealing 
with  their  part  of  the  building,  as  he  could  only  claim  access  to 
the  upper  storey,  or  support  for  it,  as  an  easement,  and  the  necessary 
time  had  not  elapsed  to  enable  the  plaintiff  to  set  up  such  a right. 

The  plaintiff  here  is  not  in  the  same  difficulty  as  was  the  plaintiff 
in  McLaren  v.  Strachan  reported  with  McLean  v.  City  of  St.  Thomas , 
(1891)23  O.R.,at  p.  120,  as  here  the  plaintiff  has  a title  by  possession 
to  a direct  entrance  from  the  street.  In  the  view  I take  of  the  case 
the  plaintiff  has  a right,  as  against  the  defendants,  to  the  possession 
and  enjoyment  of  the  upper  floor,  staircase,  and  landing  at  the  foot ; 
the  defendants’  enjoyment  of  their  portion  of  the  building,  there- 
fore, must  not  interfere  with  the  rights  the  plaintiff  has  acquired 
against  them,  and  it  necessarily  follows  that  the  defendants  are  not 
entitled  to  put  into  execution  the  threats  contained  in  their  letters 
to  the  plaintiff. 

The  plaintiff,  of  course,  has  not  acquired  any  easements  against 
the  defendants,  and  counsel  for  the  plaintiff  did  not  so  contend, 
but  he  has  acquired  title  to  these  premises,  and  to  permit  the  de- 
fendants to  carry  out  the  intention  expressed  in  their  letters  would 
be  an  invasion  of  the  rights  so  acquired,  and  something  the  plaintiff 
is  not  bound  to  submit  to.  In  Rains  v.  Buxton  (1880),  49  L.J. 
Ch.  473,  it  was  held  that  the  plaintiff  had  acquired  a good  title 
under  the  statute  to  a cavity  used  by  him  as  a cellar  under  the 
defendant’s  house.  So  why  may  a man  not  acquire  title  to  the 
whole  upper  storey  of  the  defendants’  house?  I think  any  act  of 
the  defendants  that  interferes  with  the  right  of  possession  and 
enjoyment  by  the  plaintiff  of  the  premises  now  occupied  by  him 
would  be  a trespass,  and  that  he  is  entitled  to  enjoin  the  defendants 
from  changing,  altering,  pulling  down,  or  in  any  way  dealing  with 
their  portion  of  the  building  in  question,  in  such  a way  that  the 
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being  the  upper  floor,  staircase  and  landing,  3x5  feet,  occupied 

Iredale 
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by  him,  is  interfered  with  or  prejudicially  affected. 

The  plaintiff  will  have  the  general  costs  of  the  action,  but  must 
pay  to  the  defendants  all  costs  relating  to  or  occasioned  by  the 
claim  which  was  abandoned. 

A.  H.  F.  L. 

C.  A. 
1907 

[IN  THE  COURT  OF  APPEAL.] 

The  National  Malleable  Castings  Co.  v.  The  Smiths’  Falls 
Malleable  Castings  Co. 

March  19. 

Company — Executory  Contract — Corporate  Seal — Authority  of  General  Manager. 

By  letter,  signed  by  their  managing-director,  the  defendants,  a joint  stock 
company,  agreed  to  furnish  the  plaintiffs  malleable  iron  coupler  parts  of 
their  manufacture  as  might  be  ordered,  the  letter  being  subscribed  “ac- 
cepted ” by  the  plaintiffs.  No  by-law  had  been  passed  defining  the  general 
powers  of  the  board  of  directors  or  of  the  managing-director  of  the  defen- 
dant company  except  as  to  borrowing  for  the  purpose  of  the  business. 
The  managing-director  did  not  consult  the  board  before  signing  the  letter 
and  there  was  no  formal  subsequent  approval  or  disapproval  by  the  board 
of  what  had  been  done.  The  managing-director  knew  that  to  carry  out  the 
contract  a substantial  extension  of  the  defendants  ’ plant  and  premises 
would  be  necessary,  and  the  plaintiffs  also  knew  this.  But  there  was  no 
evidence  that  they  knew  anything  about  the  defendants’  capital  or  com- 
mercial circumstances,  or  their  ability  to  furnish  the  additional  plant: — 
Held,  affirming  the  judgment  of  Falconbridge,  C.  J.  K.  B.,  that  in  the  absence 
of  bad  faith  or  notice  the  plaintiffs  were  entitled  to  assume  that  the  manag- 
ing-director was  authorised  to  enter  into  the  ageement,  which  when  orders 
where  actually  given  by  the  plaintiffs,  became  a binding  contract  and  one 
to  which  the  board  of  directors  would  have  had  power  to  bind  the  company. 
Held,  also,  that  the  circumstance  that  the  contract  required  an  increased 
plant  for  its  full  performance  was  not  in  itself  sufficient  to  render  it  ultra 
vires;  though  it  would  have  been  otherwise  if  such  increased  plant  had  been 
required  to  carry  on  a new  or  different  business  from  that  then  being  carried 
on  by  the  company.  As  it  was,  the  supplying  such  additional  plant  would 
fall  under  the  head  of  “Management”  and  would  therefore  be  within  the 
general  scope  of  the  directors’  authority. 

Held,  also,  that  there  was  no  need  of  the  corporate  seal  although  the  contract 
was  an  executory  contract. 

Held,  therefore,  that  the  plaintiffs  were  entitled  to  recover  so  far  as  they  had 
given  orders  for  the  couplers  under  the  contract;  Meredith,  J.A.  dis- 
senting, so  far  only. 

This  was  an  appeal  by  the  defendants  from  the  following  judg- 
ment of  Falconbridge,  C.J.K.B.,  at  the  trial  of  this  action,  which 
was  brought  for  damages  for  breach  of  a contract  under  which  the 
defendants  were  to  supply  the  plaintiffs  with  certain  quantities 
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of  malleable  iron  couplers  continuously,  and  at  a price  variable 
according  to  the  terms  of  the  alleged  contract. 

The  facts  of  the  case  are  fully  set  out  in  the  judgment  of  Gar- 
row,  J.A. 

March  19, 1906.  Falconbridge,  C.J. : — The  objections  raised  by 
the  defendants  are  entirely  technical,  but  as  has  been  remarked 
in  several  cases,  though  technical  if  they  be  in  accordance  with 
the  law,  the  Court  is  bound  to  give  effect  to  them. 

In  this  case,  however,  I think  that  I am  not  bound  to  give  effect 
to  any  of  them.  The  defendants  are  a trading  corporation  and  the 
contract  is  one  specially  relating  to  the  objects  and  purposes  of 
the  company.  In  being  pressed  in  argument  as  to  the  absence  of 
the  seal  and  of  the  word  “limited,”  I am  “ invited  to  reintroduce 
a relic  of  barbarous  antiquity”:  per  Cockburn,  C.J.,  in  South  of 
Ireland  Colliery  Company  v.  Waddle  (1869),  L.R.  4 C. P.617,  at  p.  618. 

“If  it  is  directly  connected  with  the  object  of  the  corporation  in 
carrying  on  their  trade,  the  magnitude  or  insignificance  of  the 
contract  is  not  an  element  in  deciding  cases  of  this  kind”:  per 

Burton,  C.J.O.,  in  Thompson  v.  Brantford  Electric  and  Operating 
Company  (1898),  25  A.R.  340,  at  p.  345. 

The  contract  is  not  executory,  but  partly  executed.  Plaintiffs 
have  supplied  patterns  and  core-boxes,  and  the  consideration  need 
not  be  commensurate  with  the  obligations:  Westlake  v.  Adams 

(1858),  5 C.B.  N.S.  248,  at  p.  265.  While  there  is  no  authority  by 
resolution  or  by-law,  there  is  authority  derived  from  the  practice 
of  defendants’  business  and  subsequent  correspondence  recognizing 
this  as  a subsisting  contract.  See  also  Albert  Cheese  Co.  v.  Leeming 
(1880),  31  C.P.  272.  r 

It  is  further  objected  that  the  plaintiffs  are  an  extra-provincial 
corporation  carrying  on  business  without  a license,  contrary  to  the 
provisions  of  the  63  Viet.  ch.  24  (0.).  I do  not  think  that  they 
are  carrying  on  business  within  the  meaning  of  the  proviso  to  sec.  6 
of  the  Act,  but  if  they  were  I should  think  this  objection  ought 
to  have  been  pleaded.  The  proviso  to  sec.  14  contemplates  the 
further  maintenance  of  an  action  taken  before  the  granting  or 
restoration  of  the  license,  and  so  if  the  defendants  were  allowed  to 
amend  by  pleading  this  objection,  the  judgment,  if  in  other  respects 
in  plaintiffs’  favour,  ought  to  be  retained  until  plaintiffs  had  an 
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opportunity  of  applying  for  their  license,  and  I therefore  overrule 
this  objection. 

There  will  be  judgment  for  the  plaintiffs,  with  costs,  on  the  issues 
joined  in  the  record,  with  a reference  as  to  damages  to  the  Master 
in  Ordinary. 

The  appeal  was  argued  on  September  21st,  1906,  before  Moss, 
C.J.O.,  and  Osler,  Garrow,  Maclaren,  and  Meredith,  JJ.A. 

W.  Cassels,  K.C.,  and  W.  D.  McPherson,  for  the  defendants, 
contended  that  the  cancellation  clause  prevented  the  order  given 
ripening  into  a contract;  that  in  any  event  the  contract,  if  it  was 
one,  was  executory  and  required  a seal:  Garland  v.  Northumberland 
Paper  and  Electric  Co.  (1899),  31  O.R.  40;  Thompson  v.  Brantford 
Electric  and  Operating  Co.,  25  A.R.  340;  Bernardin  v.  Municipality 
of  North  Dufferin  (1891),  19  S.C.R.  581;  Young  & Co.  v.  Mayor, 
etc.,  of  Royal  Leamington  Spa  (1883),  8 App.  Cas.  517;  Lawford  v. 
The  Billericay  Rural  District  Council,  [1903]  1 K.B.  774;  Clarke  v. 
Guardian  of  the  Cuckfield  Union  (1852),  21  L.J.Q.B.  349;  Hill  v. 
Ingersoll  and  Port  Burwell  Gravel  Road  Co.  (1900),  32  O.R.  99; 
R.S.O.  1897,  ch.  191,  sec.  81. 

J.  H.  Moss  and  C.  A.  Moss,  for  the  plaintiffs,  contended  that,  so 
far  as  the  absence  of  a seal  went,  the  question  came  down  to  one  of 
agency,  and  here  not  only  had  Frost  authority  at  the  beginning, 
but  his  act  was  afterwards  ratified  and  adopted;  that  if  a contract 
is  directly  connected  with  the  business  of  the  company,  the  mag- 
nitude or  insignificance  of  amount  has  nothing  to  do  with  the 
matter;  nor  did  the  fact  that  the  contract  was  executory  make 
any  difference:  Albert  Cheese  Co.  v.  Leeming,  31  C.P.  272;  South 
of  Ireland  Colliery  Co.  v.  Waddle,  L.R.  3 C.P.  463,  4 C.P.  617;  that 
the  contract  was  a completed  one,  and  the  plaintiffs  had  done  their 
part  and  were  entitled  to  delivery  according  to  it. 

Cassels,  in  reply. 

January  22.  Garrow,  J.A.: — Appeal  by  the  defendants  from 
the  judgment  of  Falconbridge,  C.J.,  at  the  trial,  in  favour  of  the 
plaintiffs. 

The  plaintiffs’  claim  is  that  the  defendants  on  January  6th, 
1905,  entered  into  an  agreement  in  writing  with  the  plaintiffs  to 
furnish  to  the  plaintiffs  malleable  iron  coupler  parts  as  the  plaintiffs 
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might  order  between  the  6th  of  January,  1905,  and  the  31st  of 
December,  1907,  and  further  agreed  that  upon  receipt  of  written 
instructions  they  would  furnish  such  malleable  parts  in  any  re- 
quired quantity  up  to  20  couplers  per  day,  beginning  February  15th, 
1905,  and  continuing  till  Juue  1st,  1905;  then  beginning  June  1st, 

1905,  the  defendants  were  to  increase  the  rate  of  production  so  as  to 
furnish  to  the  plaintiffs  any  quantity  required  up  to  40  couplers  per 
day  during  the  balance  of  the  year  1905;  then  beginning  January  1st, 

1906,  the  defendants  were  to  further  increase  their  rate  of  production 
so  as  to  furnish  the  plaintiffs  any  quantity  required  up  to  100  couplers 
per  day  during  the  years  1906  and  1907;  that  on  February  6th, 
1905,  the  plaintiffs  gave  to  the  defendants  written  instructions  to 
furnish  malleable  parts  at  the  rate  of  20  couplers  per  day  from  the 
15th  February,  1905,  to  the  1st  June,  1905,  and  from  the  1st  of  June, 
1905,  at  the  rate  of  40  couplers  per  day  until  further  notice  ; that 
the  plaintiffs  required  in  carrying  on  their  business  the  full  quantity 
of  couplers  so  ordered,  and  during  the  years  1906  and  1907  will 
require  couplers  at  the  rate  of  100  per  day;  that  on  or  about  the 
10th  of  April,  1905,  the  defendants  notified  the  plaintiffs  that  they 
would  not  carry  out  the  said  contract,  and  the  defendants  have 
since  refused  to  carry  out  the  same.  And  the  plaintiffs  claim 
$60,000  damages. 

The  defendants  by  their  pleadings  denied  the  contract,  denied 
the  authority  of  their  manager  to  make  such  a contract,  claimed 
the  benefit  of  the  Statute  of  Frauds  and  of  R.S.O.  1897,  ch.  146, 
sec.  9,  and  pleaded  that  there  was  no  consideration  for  the  making 
of  the  alleged  contract,  and  no  mutuality  of  obligation. 

At  the  trial  the  learned  Chief  Justice  of  the  King’s  Bench  found 
the  issues  against  the  defendants,  and  directed  a general  reference 
to  ascertain  the  plaintiffs’  damages. 

The  contract  relied  on  is  in  the  form  of  a letter  addressed  to 
the  plaintiffs  signed  by  the  defendants  (omitting  the  word  “Lim- 
ited”) by  Wm.  H.  Frost,  president  and  general  manager,  and  at 
the  foot  the  one  word  “accepted;”  subscribed  with  the  plaintiffs’ 
name  by  Henry  F.  Pope,  assistant  treasurer. 

The  letter  begins:  “We  agree  to  furnish  such  malleable  iron 
coupler  parts,  including  heads,  etc.,  as  you  may  order  between  this 
date  and  December  31st,  1907,  on  the  following  terms  and  con- 
ditions.” Then  follow  prices,  terms  of  payment,  rate  of  production, 
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assembling  and  fitting,  and  other  details  of  similar  character. 
Under  the  head  of  rate  of  production  this  is  said:  “Upon  receipt 
of  your  written  instructions  we  will  furnish  malleable  parts  in  any 
required  quantity/’  etc.,  giving  details  which  need  not  be  here 
repeated,  as  nothing  turns  upon  them. 

On  February  2nd,  1905,  the  plaintiffs  sent  to  the  defendants 
an  order  in  writing  for  6,000  couplers,  but  in  the  order 
stated,  “ any  portion  or  all  of  this  order  subject  to  cancellation  if 
we  find  it  necessary.”  No  portion  of  the  order  had,  however, 
been  cancelled  when  the  defendants  finally  refused  to  perform  on 
April  10th,  1905. 

On  February  6th,  1905,  the  plaintiffs  wrote  to  the  defendants  a 
letter  in  which  they  say:  “Referring  to  your  contract  with  us 

dated  January  6th,  1905,  and  to  our  order  7503  dated  February 
2nd,  1905”  (the  order  before  referred  to)  “ we  beg  to  hereby  give  you 
instructions  to  produce  couplers  at  rate  of  20  couplers  per  day 
from  February  15th  to  June  1st,  1905,  and  then  beginning  June  1st, 
1905,  at  rate  of  40  couplers  per  day  until  further  notice.”  A 
further  order  dated  March  10th,  1905,  was  also  sent  to  the  de- 
fendants. 

The  plaintiffs  are  a foreign  corporation  with  head  office  in  the 
State  of  Ohio.  The  defendants  are  also  a corporation  incorporated 
under  the  Statutes  of  Ontario  by  letters  patent,  dated  July  9th, 
1903,  by  which  William  Henry  Frost,  Fanny  Burton  Frost,  Laura 
Agnes  Frost,  James  Edwin  Frost  and  Laura  O’Meighin  Frost,  and 
any  others  who  became-  subscribers,  were  incorporated  for  the 
purpose  of  manufacturing  and  selling  malleable  iron  and  other 
castings  and  of  carrying  on  the  business  of  an  iron  founder,  and  for 
the  said  purposes  to  acquire  the  business  and  assets  of  the  business 
carried  on  by  the  said  William  Henry  Frost  under  the  firm  name  of 
the  Smith’s  Falls  Malleable  Iron  Works,  and  to  extend  the  same 
and  to  assume  the  liabilities  thereof.  And  the  capital  stock  was 
thereby  fixed  at  $150,000  in  shares  of  $100  each.  Stock  to  the 
amount  of  $138,500,  or  1,385  shares  divided  among  eight  sub- 
scribers, was  taken  and  paid  up  in  full,  the  balance  of  $11,500 
remaining  apparently  wholly  unsubscribed.  The  company  took 
over  the  business  formerly  carried  on  by  W.  H.  Frost,  and  he  was 
appointed  president  and  managing  director.  No  by-law,  however, 
seems  to  have  been  passed  to  authorize  taking  over  the  old  business, 
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nor  so  far  as  appears  by  the  minutes  was  any  price  fixed  for  it. 
Nor  was  any  by-law  passed  defining  the  general  powers  of  the  board 
of  directors  or  of  the  managing  director,  except  as  to  the  power 
of  borrowing  money  for  the  purposes  of  carrying  on  the  business: 
see  R.S.O.  1897,  ch.  191,  sec.  81. 

The  defendants'  managing  director  did  not  consult  the  board 
before  signing  the  letter  of  January  6th,  1905,  and  there  is  no  formal 
subsequent  approval  by  the  board  of  what  had  been  done,  nor  on 
the  other  hand  was  there  ever  any  formal  or  other  dissent  by  the 
board;  in  fact,  so  far  as  appears  by  the  minutes,  no  board  meeting 
was  held  between  October,  1904,  and  June,  1905.  W.  H.  Frost 
knew  on  January  6th,  1905,  that  to  carry  out  the  proposed 
contract  more  extensive  plant  and  premises  than  those  owned  by 
the  defendants  would  be  necessary,  such  extensions  calling  for  an 
additional  expenditure  of  probably  $40,000.  And  at  the  trial, 
for  the  purpose  of  proving  notice  to  the  plaintiffs,  Mr.  Pope,  who 
had  negotiated  the  contract  on  the  part  of  the  plaintiffs,  was  asked 
in  cross-examination: — 

“Q.  At  that  time  (January  6th,  1905,  as  I understand  it,  it  was 
known  to  you  and  Mr.  Call  (another  officer  of  the  plaintiffs  who  was 
present  assisting  in  the  negotiation)  that  to  comply  with  the  terms 
of  this  contract  the  Smith’s  Falls  works  would  have  to  be  enlarged 
considerably?  A.  No,  Mr.  Frost  said  that  he  would  not  be  able 
to  produce  more  than  40  couplers  per  day  until  the  works  were 
enlarged,  but  we  gave  him  from  January  until  the  first  of  the  next 
January  to  make  that  enlargement. 

“Q.  I said  to  you  at  the  time  that  if  this  was  to  be  carried  out 
in  its  entirety  as  it  reads,  that  the  works  ‘would  have  to  be  en- 
larged ’ ? A.  They  would  have  to  be  enlarged  before  the  full  number 
required  by  the  contract  in  the  last  two  years  of  the  contract  were 
produced. 

“Q.  In  order  to  comply  with  what  is  called  for  the  last  two 
years  of  this  offer  you  knew  at  the’ time  the  works  would  have  to 
be  materially  enlarged?  A.  Yes. 

“Q.  And  that  it  would  involve  a considerable  amount  of  capital 
to  do  so?  A.  We  did  not  go  into  the  matter  of  expense.” 

From  which  it  may  fairly  be  inferred  that  the  plaintiffs  also 
knew  that  the  full  performance  of  the  contract  would  require  a 
substantial  increase  of  the  defendants’  plant.  But  there  is  no  evi- 
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dence  that  they  knew  anything  about  the  defendants’  capital  or 
commercial  circumstances,  or  their  ability  to  furnish  the  additional 
plant. 

The  defendants  before  us  contended  that  the  contract,  if  any, 
is  void,  because  Mr.  Frost  as  president  and  manager  had  no  authority 
either  express  or  by  virtue  of  his  office  to  enter  into  such  a contract ; 
that  the  contract  would  even  be  void  as  ultra  vires  of  the  board 
of  directors  themselves,  because  it  necessarily  involved  a large 
extension  of  the  plant,  and  an  increase  in  the  capital  of  the  de- 
fendants; that  the  absence  of  the  corporate  seal  is  fatal;  that  the 
want  of  mutuality  of  promise  is  also  fatal;  and  that  in  any  event 
the  contract  is  only  binding  to  the  extent  that  the  offer  contained  in 
the  letter  of  January  6th,  1905,  was  accepted  by  the  plaintiffs. 

The  defendants’  company  is  practically  a “one-man”  company. 
Mr.  Frost,  who  owned  the  former  business,  practically  owns  the 
same  business  now,  carried  on  in  the  name  of  the  incorporated 
company,  for  of  the  total  share  capital  of  1,375  shares  he  is  the 
holder  of  1,240.  And  he  has  apparently  been  allowed  by  the 
board  of  directors  to  manage  it  practically  as  he  pleased.  This 
would  not  of  course  alter  the  fact  that  the  business  now  really 
belongs  to  the  company  and  not  to  Mr.  Frost,  and  that  the  law 
respecting  such  companies  is  applicable,  but  should  have  some 
bearing  upon  the  inferences,  if  any,  to  be  drawn  of  the  authority 
possessed  by  him  or  to  be  presumed  as  conferred  upon  him  by  the 
board. 

Apart  from  the  other  objections,  the  contract  is  in  its  nature 
one  which  primd  facie  the  board  of  directors  might  lawfully  enter 
into.  It  is,  although  extensive  and  important,  after  all  only  one 
to  manufacture  and  supply  articles  of  the  kind  for  the  manufacture 
and  sale  of  which  the  defendants  were  expressly  organized,  namely, 
malleable  iron  castings.  And  that  being  so,  the  board  of  directors 
would  certainly,  I think,  have  had  power  to  bind  the  company 
by  entering  into  such  an  agreement.  And  if  the  board  could  lawfully 
have  done  so,  they  could  also,  I think,  have  authorized  the  manager 
to  do  so  for  the  company.  And  in  the  total  absence  of  bad  faith 
or  notice,  the  plaintiffs  were  entitled  to  assume  that  he  had  been 
duly  clothed  with  the  real  authority  which  he  was  ostensibly  exer- 
cising in  entering  into  the  contract  in  question:  see  R.S.O.  1897, 
ch.  191,  secs.  46,  47,  81;  Thompson  v.  Brantford  Electric  and  Oper- 
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ating  Co.,  25  A.R.  340;  Royal  British  Bank  v.  Turquand  (1855-6), 
5 E.  & B.  248,  6 E.  & B.  327. 

And,  although  not  without  some  doubt,  I have  also  reached 
the  conclusion  that  the  circumstance  that  the  contract  required 
for  its  full  or  maximum  performance  an  increased  plant  is  not  in 
itself  sufficient  to  render  the  whole  ultra  vires.  It  would  have  been 
otherwise  if  such  increased  plant  had  been  required  to  carry  on  a 
new  or  different  business  from  that  then  being  carried  on  by  the 
defendant  company.  The  plant  already  in  existence  was,  with 
some  small  additions,  apparently  sufficient  to  turn  out  a limited 
quantity  of  the  articles  required;  and  the  new  or  additional  plant 
was  only  apparently  required  in  case  orders  up  to  the  maximum 
were  given.  Under  these  circumstances,  the  question  of  supplying 
such  additional  plant  would,  I think,  apparently  fall  under  the 
head  of  “management,”  and  would,  therefore,  be  within  the  general 
scope  of  the  directors’  authority.  The  question  of  ultra  vires 
cannot,  of  course,  be  made  to  depend  upon  the  further  question 
whether  the  contract  was  or  was  not  beneficial  to  the  defendants. 
When  business  men  enter  into  a business  contract,  they  do  so,  it 
may  be  assumed,  with  the  object  of  mutual  benefit  to  flow  from  its 
performance.  Freedom  of  contract  is  an  excellent  thing,  to  be 
encouraged  in  every  reasonable  way,  but  the  contractor  who  takes 
the  chance  of  gain  must  not  lightly  be  excused  from  taking  the 
opposite  chance  of  loss  if  he  has  miscalculated.  Benefit  or  no 
benefit  has  therefore  really  no  bearing  upon  the  question  of  ultra 
vires,  especially  in  an  action  brought  simply  for  damages  for  an 
alleged  breach.  It  would  be  different  in  result,  although  not  in 
principle,  if  the  action  was  one  for  specific  performance,  in  which 
form  of  action  the  Court  has  always  considered  hardship  or  un- 
reasonableness a circumstance  which  might  justify  withholding 
that  particular  form  of  relief.  The  defence  of  ultra  vires  would  in 
the  case  of  an  executory  contract  of  course  necessarily  be  open  to 
both  sides.  And  it  would,  I think,  be  a strong  proposition,  too 
strong  to  be  maintained,  that  if  the  contract  in  question  had  turned 
out  to  be  highly  beneficial  to  the  defendants,  the  plaintiffs  could 
have  repudiated,  on  the  ground  that  the  defendants’  managers 
had  no  power  to  supply  the  requisite  additional  plant  to  enable 
the  contract  to  be  performed. 

The  next  point  is  as  to  the  absence  of  the  corporate  seal. 
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The  common  law  rule  was  strict  that  all  contracts  by  a corpora- 
tion must  be  executed  under  the  common  seal,  but  it  was  early 
departed  from  in  the  case  of  commercial  or  trading  companies  in 
matters  of  trivial  or  everyday  occurrence,  and  this  departure 
widened  until  it  included  practically  all  executed  contracts  which 
with  a seal  would  have  been  lawful. 

But  in  the  case  of  executory  contracts  such  as  the  one  in  question, 
although  the  apparent  tendency  has  been  towards  greater  freedom, 
it  cannot  be  said  that  the  Courts  have  yet  fully  approved  of  placing 
them  entirely  in  the  same  category  with  executed  contracts. 

The  furthest  advance  in  this  direction  was  made  in  the  author- 
itative case  in  the  Exchequer  Chamber,  affirming  a Divisional 
Court,  of  South  of  Ireland  Colliery  Co.  v.  Waddle,  L.R.  3 C.P.  463, 
4 C.P.  617,  where  the  facts  were  not  unlike  in  character 
those  now  in  question.  In  that  case  a contract  had  been  made 
by  the  defendants  with  the  plaintiffs  to  supply  a pumping  engine 
required  in  the  plaintiffs’  operations  (i.e.,  plant),  in  carrying  on 
their  colliery,  and  the  plaintiffs  had.  paid  a part  but  not  all  of  the 
price.  The  action  was  brought  to  recover  damages  for  a failure 
to  deliver  the  engine,  and  the  defence  was  the  absence  of  the  plain- 
tiffs’ corporate  seal.  This  defence  was,  however,  after  much  ex- 
amination of  the  authorities,  unanimously  overruled  in  the  Divis- 
ional Court,  and  the  judgment  was  afterwards  also  unanimously 
affirmed  in  the  Exchequer  Chamber.  The  broad  rule  there  laid 
down  and  affirmed  is  that  a trading  corporation  may  be  bound  by 
any  and  all  contracts  entered  into  for  the  purposes  for  which  it 
was  incorporated,  although  not  under  the  corporate  seal,  a rule 
said  by  Pollock,  C.B.,  in  Australian  Royal  Mail  Steam  Navigation 
Co.  v.  Marzetti  (1855),  11  Exch.  228,  to  be  founded  on  justice  and 
common  sense. 

With  this  may  be  compared  the  judgment  in  Wingate  v.  Ennis- 
killen Oil  Refining  Co.  (1864),  14  U.C.P.  379,  where  an  opposite 
conclusion  was  reached  in  a case  resembling  the  present.  But 
that  decision  was  before  the  case  of  South  of  Ireland  Colliery  Co. 
v.  Waddle.  And  it  is  not,  I think,  assuming  too  much  to  suppose 
from  what  is  said  at  p.  392,  that  had  it  been  otherwise,  Richards, 
C.J.,  would  have  regarded  the  law  as  there  laid  down  sufficiently 
authoritative  to  have  justified  a departure  from  the  rule  (which 
he  followed)  laid  down  in  the  case  in  our  own  Court  of  Appeal  of 
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Pirn  v.  The  Municipal  Council  of  Ontario  (I860),  9 C.P.  302.  That 
was  the  case  of  a municipal  corporation,  to  which  of  course  other 
considerations  apply,  while  the  case  then  in  hand,  like  the  South  of 
Ireland  Colliery  case  and  the  one  at  bar,  was  that  of  a trading  cor- 
poration. In  the  Supreme  Court,  again,  it  is  true,  in  a municipal 
case,  and  upon  an  executed  contract,  the  South  of  Ireland  Colliery 
case  was  referred  to  with  unqualified  approval  by  Gwynne,  J.,  a 
most  learned  and  careful  Judge,  in  whose  judgment  the  majority 
of  the  Court  concurred,  in  the  case  of  Bernardin  v.  Municipality  of 
North  Dufferin  (1891),  19  S.C.R.  581,  at  p.  610.  On  the  other  hand, 
in  The  Garland  Manufacturing  Co.  v.  The  Northumberland  Paper  Co. 
(1899),  31  O.R.  40,  a Divisional  Court  according  to  the  headnote, 
fully  maintained  the  old  distinction  between  executory  and  executed 
contracts,  and  apparently  declined  to  follow  or  at  least  distinguished 
the  South  of  Ireland  Colliery  case.  I say  apparently,  for  in  my 
opinion  the  headnote  is  too  wide,  and  the  case  really  proceeded 
upon  the  special  facts  which  brought  it  within  Finlay  v.  Bristol 
and  Exeter  R.W.  Co.  (1852),  7 Exch.  409,  a decision  which  it  was 
held  had  not  been  overruled  by  the  South  of  Ireland  Colliery  case, 
apparently  also  the  view  of  Gwynne,  J.,  who  while,  as  I have  said, 
explicitly  approving  of  the  judgment  in  the  last  mentioned  case, 
in  the  same  judgment,  p.  598,  treats  the  earlier  case  of  Finlay  v. 
Bristol  and  Exeter  R.W.  Co.  as  still  good  law.  That,  like  the  case 
of  The  Garland  Manufacturing  Co.  v.  The  Northumberland  Paper  Co., 
was  an  action  to  recover  money  for  the  use  and  occupation  of 
land,  and  the  Court  refused  to  infer  from  the  circumstances  a con- 
tract to  pay,  where  the  land  had  not  in  fact  been  occupied. 

There  may  be  reasons  for  refusing  to  imply  a parol  contract 
in  the  case  of  a trading  corporation  which  would  under  similar 
circumstances  be  implied  between  individuals.  The  cases  before 
referred  to  of  Finlay  v.  Bristol  and  Exeter  R.W . Co.,  and  The  Garland 
Manufacturing  Co.v.  Northumberland  Paper  Co.,  are  no  doubt  authori- 
ties for  that  position,  but  if  the  before  quoted  rule  laid  down  in 
The  South  of  Ireland  v.  Waddle  case  is  to  be  fully  adopted,  and  I think 
it  should  be,  these  cases  seem  to  me  to  be  at  least  illogical,  survivals 
in  fact  of  the  older  and  narrower  rule  of  the  common  law.  For  if 
a trading  corporation  may  be  bound  by  an  express  contract  not 
under  seal,  I am  unable  to  understand  why  it  should  not  also  be 
bound  by  a similar  contract  implied  by  law  in  the  interests  of 
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justice — always  providing,  of  course,  that  the  contract  to  be  implied 
would  have  been  unobjectionable  if  it  had  been  under  seal. 

Upon  the  whole,  I concur  in  the  opinion  of  the  learned  Chief 
Justice  of  the  King’s  Bench  that  the  contract  in  question  is  one 
falling  within  the  rule  laid  down  in  South  of  Ireland  Colliery  Co. 
v.  Waddle,  and  is  therefore  not  one  requiring  the  corporate  seal. 

Upon  the  question  of  construction  I am  of  the  opinion  that  the 
letter  of  January  6th,  1905,  even  with  the  acceptance  written  at  its 
foot,  was  merely  an  offer  by  the  defendants  to  supply  the  articles 
mentioned  from  time  to  time  upon  receipt  of  the  written  orders 
of  the  plaintiffs,  who  were  not  originally,  nor  until  an  order  was 
actually  given,  bound  to  take  any  of  such  articles.  In  that  respect 
the  case  cannot  be  distinguished  from  Great  Northern  R.W.  Co.  v. 
Witham  (1873),  L.R.  9 C.P.  16;  see  also  The  Queen  v.  Demers,  [1900] 
A.C.  103;  In  re  Gloucester  Municipal  Election  Petition,  Ford 
v.  Newth,  [1901]  1 K.B.  683.  In  the  latter  case,  it  will  be 
observed,  the  Court  came  to  the  conclusion  that  the  corporation 
had  agreed  to  take  such  of  the  articles  as  were  required,  if  any 
were  so  required.  No  similar  stipulation  is  to  be  found  in  the 
present  instance. 

And  from  this  construction  it  follows  that  the  defendants  might 
at  any  time  until  an  order  was  actually  given  have  withdrawn  the 
offer;  and  that  by  their  repudiation  of  April  10th,  1905,  they 
did  effectually  withdraw  the  offer  as  to  all  articles  not  then  actually 
ordered. 

But  to  the  extent  of  the  orders  already  given  there  was  in  my 
opinion  a valid  contract  created  by  the  defendants’  offer  followed 
by  these  orders. 

The  power  to  cancel  reserved  in  the  order  of  February  2nd  of 
course  creates  a difficulty.  It  might  have  been  for  that  reason 
wholly  objected  to  by  the  defendants,  but  no  objection  was  made. 
On  the  contrary,  they,  as  appears  by  the  correspondence,  treated 
the  order  as  unobjectionable  and  proceeded  with  the  work.  And 
followed  as  it  was  four  days  later  by  the  order  of  February  6th, 
in  which  the  former  order  is  referred  to,  it  might  fairly,  I think, 
even  be  contended  that  the  plaintiffs  themselves  thereby  abandoned 
the  power  of  cancellation,  at  least  to  the  extent  of  the  quantities 
mentioned  in  the  latter  order. 
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The  proper  construction  is,  I think,  to  read  the  order  of  Febru- 
ary 6th,  so  far  as  quantities  are  concerned,  as  included  in  the  earlier 
order  of  February  2nd. 

The  true  meaning  of  the  second  order  is,  I think,  that  as  to  the 
quantity  already  ordered  the  plaintiffs  required  the  defendants 
to  turn  out  the  articles  at  the  rate  per  day  mentioned  in  the  second 
order. 

Whether  the  third  order  of  March  10th  should  also  be 
regarded  as  part  only  of  the  original  order  is  not  on  the  evidence 
quite  clear.  It  may  be  that  that  order  was  merely  intended  to  be 
an  order  to  ship,  out  of  the  quantities  already  ordered.  This  can, 
no  doubt,  be  made  clear  on  the  reference,  which,  limited  to  the  extent 
I have  indicated,  should  be  allowed  to  proceed  and  the  appeal 
otherwise  dismissed. 

Under  the  circumstances  there  should  be  no  costs  of  this  appeal. 

Moss,  C.J.O.,  and  Osler  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A. : — Whether  the  writing  of  January  6th,  1906, 
had  or  had  not  any  legal  effect,  the  defendants  are  answerable 
in  damages  for  non-fulfilment  of  the  plaintiffs’  orders  of  the  2nd 
February  and  March  10th  and  14th,  1906,  for  the  defendants 
and  the  plaintiffs  were  trading  corporations  and  these  orders  were 
in  respect  of  matters  concerning  their  trades  and  made  between 
their  principal  officers  at  their  head  offices  in  the  ordinary  course 
of  their  dealings,  and  were  accepted  by  the  defendants  and  acted 
upon  by  both  parties;  to  that  extent,  at  least,  there  was  a contract 
binding  upon  each  of  the  parties.  The  fact  that  the  order  of  the 
2nd  of  February  was  subject  to  cancellation  by  the  plaintiffs  if 
they  found  it  necessary,  did  not  deprive  it  of  effect;  and  it  was 
not  found  necessary. 

Whether  the  order  of  February  6th  stands  in  a like  position 
need  not  be  considered,  for  in  so  far  as  it  is  definite  it  is  covered 
by  the  order  of  the  2nd  of  February,  and  beyond  that  is  too  un- 
certain to  be  given  effect  to ; it  is  an  order  which  might  at  any  moment 
be  put  an  end  to  at  the  will  of  the  defendants  merely,  and  so  would 
not  be  enforced  against  them;  and  in  any  case  the  whole  order 
seems  to  me  to  have  reference  to  the  making  of  the  goods  comprised 
in  the  order  of  February  2nd  for  6,000  couplers,  which  at  the 
rate  of  production  ordered  would  not  be  all  made  within  six  months. 
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The  rest  of  the  plaintiffs’  claim,  for  which  they  have  judgment, 
depends  entirely  upon  some  effect  being  given  to  the  writing  of 
the  2nd  February,  and  therefore  it  becomes  necessary  to  consider 
what  effect,  if  any,  that  document  has. 

According  to  the  case  of  Great  Northern  R.W.  Co.  v.  Witham, 
L.R.  9 C.P.  16,  it  is  to  be  considered  binding  to  the  extent  of  the 
orders  given  before  it  was  withdrawn  or  repudiated,  at  least. 
Whether  good  for  anything  more  was  not  decided,  that  action  having 
been  brought  in  respect  of  an  order  given  before  any  notice  of 
withdrawal,  one  of  the  Judges  saying,  “I  agree  that  this  judgment 
does  not  decide  the  question  whether  the  defendant  might  have 
absolved  himself  from  the  further  performance  of  the  contract  by 
giving  notice.”  I would  have  thought  that  case  a stronger  one 
than  this  on  the  question  of  the  validity  of  the  agreement  in  itself. 
There  tenders  had  been  called  for,  and  it  might  have  been  open 
to  the  plaintiffs  to  say  that  in  accepting  the  defendants’  tender 
they  had  given  up  negotiations  with  other  tenderers  and  rights 
which  might  have  flowed  therefrom  in  consideration  for  the  de- 
fendants’ promise,  and  had  accepted  him  as  the  successful  tenderer 
with  all  the  advantages  that  might  flow  from  that  position.  But 
in  this  case  I am  unable  to  find  any  consideration  for  the  defendants’ 
original  promises.  The  plaintiffs  did  nothing,  and  did  not  agree 
to  do  anything  for  them;  it  was  said  that  they  agreed  to  lend 
patterns,  but  that  was  to  be  only  for  goods  ordered,  the  patterns 
were  useless  to  the  defendants  if  no  orders  were  given,  and  the 
plaintiffs  could  not  be  required  to  lend  them.  It  is  difficult  to 
imagine  any  more  one-sided  agreement,  in  respect  of  the  defendants 
agreeing  to  do  so  much  and  the  plaintiffs  nothing  unless  they  choose 
to,  that  any  sort  of  business  men  would  be  likely  to  enter  into. 

A question  which  was  not  considered  in  the  Witham’ s case  has 
now  to  be  answered — whether  orders  given  whilst  the  defendants’ 
promises  remained  unrevoked  mak.es  all  of  them  available  to  the 
plaintiffs  or  makes  them  available  to  the  extent  of  such  orders 
only?  No  case  was  referred  to  in  which  that  question  was  con- 
sidered, and  I am  aware  of  none  in  this  Province  or  in  England; 
but  find  that  in  some  of  the  United  States  of  America  it  has  not 
infrequently  arisen  and  been  dealt  with.  The  cases  seem  to  be 
well  collected,  and  the  subject  well  discussed,  in  the  9th  volume  of 
the  Cyclopoedia  of  Law  and  Practice,  under  the  title  “ Contracts.” 
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In  the  case  of  Cooper  v.  Lansing  Wheel  Co.  (1892),  94  Mich.  272,  it 
was  held  that  an  agreement  to  supply  such  goods  as  might  be  needed 
was  a mere  offer  which  might  be  withdrawn  at  any  time  before  it 
was  acted  upon;  but  that  once  acted  upon  the  entire  contract 
became  valid  and  binding;  so  that  that  case  in  respect  of  the  latter 
ruling  supports  the  judgment  in  this  action.  But  that  case  has 
been  found  fault  with  in  both  respects.  It  has  been  said  that  the 
contract  being  for  all  the  goods  needed,  not  merely  such  as  the  plain- 
tiffs saw  fit  to  order,  was  founded  on  a valid  consideration;  and 
that,  if  there  were  no  consideration,  the  writing  could  be  looked  upon 
only  as  an  offer  which  would  be  made  binding  to  the  extent  of  the 
orders  given  only.  I am  able  to  agree  in  the  first  of  these  criti- 
cisms, but  not  in  the  second.  The  offer  which  remains  open  is 
the  whole  offer,  not  a part  of  it.  All  that  it  lacks  is  some  con- 
sideration from  the  plaintiffs  for  the  defendants'  promises.  If 
the  order  subsequently  given  had  been  given  in  the  first  instance, 
would  it  not  have  made  the  whole  contract  binding?  How  can  it 
any  the  less  because  given  subsequently?  The  orders  in  this  case 
were  given  from  time  to  time  under,  and  as  part  of,  all  that  the 
parties  had  originally  agreed  to,  and  they  were  accepted  as  such,  and 
acted  upon  by  both  parties  accordingly,  the  plaintiffs  furnishing  the 
patterns  and  the  defendants  proceeding  with  the  work  necessary 
to  enable  them  to  do  that  which  in  the  writing  of  January  6th 
they  had  agreed  to,  and  so  that  agreement  became  partially  per- 
formed. The  parties  were  not  acting  upon  any  new  agreement, 
though  if  that  agreement  were  invalid  what  took  place  would  be 
enough  to  constitute  a new  agreement  in  respect  of  the  work  ordered. 
The  effect  of  what  took  place  subsequently  was,  therefore,  to  give 
full  effect  to  the  writing  of  January  6th  as  a valid  contract 
between  the  parties.  When  the  defendants  found  out  that 
they  had  made  a bad  bargain  they  did  not  even  then  repudiate  it, 
but  treated  it  as  an  “unfortunate  bargain"  which  they  found 
they  could  not  carry  out,  and  from  which  they  sought  relief,  saying 
that  they  had  come  to  the  conclusion  that  it  was  better  to  face  any 
loss  then  rather  than  prolong  the  suffering  and  loss  for  three  years. 
My  own  notion  would  have  been  to  treat  the  writing  of  the  6th 
January  as  having  no  sort  of  legal  effect — being  entirely  nudum 
pactum — but  it  is  too  late  for  that:  the  cases  prevent;  and  they 
create  the  difficulty  on  the  question  whether  the  whole  or  only  part 
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of  the  contract  can  be  enforced.  The  only  remaining  question, 
therefore,  which  arises  in  this  case,  is  whether  the  agreement  is 
invalid  for  want  of  a contract  under  seal. 

Both  parties  were,  as  I have  said,  trading  companies,  and  that 
which  was  contracted  for  was  something  in  the  usual  course  of  their 
business,  but  the  extent  of  the  contract  as  to  time  and  quantities 
was  large,  unusually  large,  no  doubt;  but  why  should  that  make 
a seal  necessary  if  the  officers  of  the  companies  had  power,  or 
ostensible  power,  to  make  such  contracts?  If  they  had  power 
to  make  many  lesser  contracts,  why  not  power  to  make  one  which 
would  include  many?  The  power  of  the  plaintiffs  ’ officers  to  enter 
into  the  contract  was  not  contested;  and  looking  at  the  president’s — 
Mr.  Frost’s — position  in,  and  in  regard  to,  all  the  affairs  of  the 
company,  there  seems  to  me  to  be  no  good  ground  for  contending 
that  he  had  not  power  to  make  this  contract  for  the  defendants. 
He  really  had  unlimited  power  so  far  as  it  could  lawfully  be  con- 
ferred upon  him;  just  as  if  he  were  in  law,  as  in  substance  he  really 
was,  the  owner  of  the  whole  concern;  and  it  is  to  be  observed  that 
all  that  took  place  in  the  breaking  as  well  as  the  making  of  this 
agreement  was  done  by  him  alone;  and  that  all  that  was  made  of 
the  necessity  for  enlarging  the  works  is  pretty  well  answered  by 
the  following  extract  from  Mr.  Frost’s  evidence  at  the  trial:— 

“Q.  So  that  the  total  increase  you  have  now  under  way  would 
be  about  forty  thousand  dollars?  A.  Yes,  I think  it  would. 

“Q.  You  got  the  land  for  nothing?  A.  We  did. 

“Q.  You  told  us  you  have  undertaken  this  without  any  meeting 
of  your  directors?  A.  Yes. 

“Q.  And  they  know,  I suppose,  it  is  going  on?  A.  Yes. 

“Q.  Just  as  they  knew  the  contract  was  going  on  with  the 
National  Malleable  Company?  A.  Yes. 

“Q.  And  they  have  not  repudiated?  A.  No. 

“Q.  Any  more  than  they  repudiated  that?  A.  Any  more  than 
they  found  fault  with  it  to  me. 

“Q.  Are  you  going  to  repudiate  paying  for  your  building  when 
it  is  done?  A.  No.” 

I am  unable  to  see  any  means  of  escape  from  the  contract  except 
by  paying  such  reasonable  damages  as  the  breach  of  it  may  have 
caused  the  plaintiffs;  these  may  be  very  little  or  possibly  nothing,  or 
may  be  much,  but  whatever  they  may  be  the  extent  of  them  cannot 
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justify  a judgment  which  would  be  in  reality  a compromise,  a division 
of  the  loss  between  the  parties. 

The  Court  having  now  reached  the  conclusion  that  the  bargain 
made  between  the  parties  is  binding,  but  binding  to  a limited  extent 
only,  I have  gone  over  the  cases  again,  with  the  best  care  I have 
been  able  to  a pply  to  them,  in  the  earnest  effort  to  prevent  any 
dissent  from  that  conclusion;  but  have  been  unable  to  reach  that 
desirable  end. 

I am  not  able  to  perceive  how  a lesser,  or  a greater,  agreement, 
than  the  parties  actually  came  to,  can  be  forced  upon  either,  against 
the  will  of  the  other.  There  was  a complete  agreement  between 
them  in  respect  of  all  orders  which  might  be  given  during  three 
years.  There  was  no  power  reserved  to  withdraw.  If  that  had 
been  insisted  on  by  the  defendants  no  agreement  would  have  been 
made.  They  would  not  have  acquired  the  practical  certainty  of 
the  plaintiffs’  great  trade.  That  agreement,  deliberately  entered 
into,  and  in  all  other  respects  binding,  was  invalid  in  law  because 
of  want  of  mutuality.  Neither  party  ever  had  the  slightest  in- 
tention of  entering  into  an  agreement  such  as  that  which  the  judg- 
ment of  the  Court  imposes  upon  them.  The  orders  were  given  and 
accepted  only  as  part  of  the  whole  agreement,  under  its  provisions 
and  in  part  performance  of  them.  I deny  the  power  of  any  Court 
to  force  on  the  parties  a contract  they  never  made,  and  one  which 
they  never  intended  to  enter  into,  but  would,  each,  have  repudiated 
if  it  had  been  suggested.  The  defendants’  promises,  in  fact, 
were  based  upon  a prospective  trade  for  those  years,  and  upon 
that  only;  the  plaintiffs’  upon  a like  trade,  and  upon  that  only. 
I am  dealing  with  the  case,  of  course,  quite  apart  from  the  binding 
effect  of  what  took  place  between  the  parties,  as  to  orders  actually 
given,  as  a contract  in  itself — as  I think  it  was.  All  I desire  to  make 
plain  is,  that  the  interpretation  which  the  Court  has  put  upon  the 
agreement  is  obviously  not  what  the  parties  expressed,  and 
obviously  not  what  either  party  intended. 

I was  before  unable  to  find  any  authority  upon  the  subject; 
none  has  since  been  referred  to,  and  I have  found  none  since.  The 
Witham’s  case  ought  not  to  be  a guide  for  anything  not  decided 
in  it;  otherwise  it  might  aid  the  plaintiffs;  but  I decline  to  guess 
at  what  the  Judges  of  the  Court  of  Common  Pleas  may  have  thought 
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in  regard  to  a matter  not  material  to  the  question  under  considera- 
tion, and  upon  which,  if  they  had  .any  settled  opinion,  they  ab- 
stained from  stating  it. 

In  Demers’  case,  the  Privy  Council  interpreted  the  agreement 
under  consideration  as  if  a binding  one  in  its  entirety,  without  a 
suggestion  that  it  was  not. 

The  Gloucester  Municipal  Election  case  gives  no  assistance.  It 
was  there  held  that  there  was  mutuality,  and  that  the  contract  was 
binding  in  its  entirety.  But,  borrowing  an  expression  of  one  of 
the  learned  Judges  made  in  that  case,  I must  say  that  it  must  be 
a very  surprising  thing  to  the  parties  themselves  if  it  should 
eventually  turn  out  that  the  deliberate  engagement  they  entered 
into  for  three  years  was  in  truth  “no  more  than  a price  list.” 

Then  if  we  turn  to  those  mines  of  useful  information  and  as- 
sistance, the  law  digests  and  encyclopedias  and  the  text-books, 
what  light  do  they  throw  upon  the  question? 

In  Anson  on  Contracts,  10th  ed.,  p.  38,  it  is  said:  “The  ac- 
ceptance of  the  tender  did  not  make  a contract,  it  was  merely  an 
intimation  by  the  company  that  they  regarded  Witham’s  tender 
as  an  offer.”  If  that  had  been  decided  in  the  Witham’s  case 
what  a surprise  it  would  have  been  to  the  parties!  The  com- 
pany had  called  for  tenders  for  a year,  Witham  had  tendered  for  a 
year,  other  tenderers  had  been  rejected,  and  he  had  been  accepted 
for  the  whole  year.  And  a complete  bargain  for  the  year  had  been 
made;  though  it  was  not  binding  in  law.  Witham  would  hardly 
have  tendered  at  the  same  price  for  the  one  order;  the  prospect 
of  other  orders — the  practical  certainty  of  them — was  the  allure- 
ment; the  company  would  not  have  bargained  for  one  order,  the 
prospect  of  the  year’s  transactions  was  what  moved  them  to  agree 
for  a year.  He  proceeds  to  say:  “The  company  were  not  bound 
to  order  any  iron;  and  Witham  might,  at  any  time  before  an  order 
was  given,  have  revoked  his  offer  by  notice  to  the  company;  but 
each  order  given  was  an  acceptance  of  Witham’s  standing  offer 
and  bound  him  to  supply  so  much  iron  as  the  order  comprised.” 
These  are  apparently  Sir  William  Anson’s  views  only.  He  refers 
to  no  case  which  in  any  way  supports  them;  but,  on  the  contrary, 
it  is  an  undertaking  to  solve  the  very  question  which  the  Court 
carefully  left  unsolved  in  the  very  case  he  deals  with.  It  may  not 
be  difficult  to  agree  with  him  in  his  first  proposition,  which  does 
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not  depend  at  all  upon  the  intention  of  the  parties,  but  upon  the 
law  respecting  naked  contracts.  It  is,  however,  very  difficult  to 
agree  with  him  in  his  latter  proposition;  because  that  should  rest 
entirely  upon  the  intention  of  the  parties,  and  is  in  the  teeth  of  their 
intention,  expressed  and  implied : see  The  Moorcock,  (1889),  14P.D. 
64;  and  Hill  v.  Ingersoll  Road  Co.,  32  O.R.  194,  at  pp.  198-201,  and 
203-4.  One  must  not  be  led  from  the  proper  path  by  cases,  or 
expressions  in  cases,  in  which  the  consideration  was  executed,  in 
every  sense ; nor  cases  in  which  the  offer  refers  to  a single  act  or 
thing;  this  case  is,  and  Witham’s  was,  very  different  from  such 
cases. 

The  learned  writer  of  the  notes  to  the  subject  of  Contracts  in 
the  American  Cyclopedia  of  Law  and  Practice  adopts  the  same  view: 
but  so  far  as  I have  been  able  to  discover  no  other  writer  of  law  books 
does;  whilst  that  very  able  lawyer  and  author,  Sir  Frederick  Pollock, 
seems  to  take  the  opposite  view: — “ If  a tradesman  agrees  to  supply 
on  certain  terms  such  goods  as  a customer  may  order  during  a future 
period,  this  is  not  a promise,  but  an  offer.  He  cannot  sue  the 
customer  for  not  ordering  any  goods,  but  if,  while  the  offer  stands, 
the  customer  does  order  any,  the  condition  of  the  offer  is  fulfilled, 
and  the  offer  being  thus  accepted,  there  is  a complete  contract 
which  the  seller  is  bound  to  perform:”  Pollock  on  Contracts,  7th 
ed.,  p.  179;  referring  to  Great  Northern  R.W.  Co.  v.  Witham,  L.R. 
9 C.P.  16;  Chicago,  etc.,  Ry.  Co.  v.  Dane  (1870),  43  N.Y.  240;  The 
Queen  v.  Demers,  [1900]  A.C.  103,  and  In  re  Gloucester  Municipal 
Election  Petition,  Ford  v.  Newth,  [1901]  1 K.B.  683. 

The  law  should  seek  to  enforce  the  contract  which  the  parties 
actually  entered  into,  and  should  carefully  avoid  forcing  upon 
them  one  they  never  made  and  never  intended  to  make. 

As  I have  before  mentioned,  this  very  point  was  so  decided  by 
the  Supreme  Court  of  Michigan,  unanimously,  in  the  year  1892; 
a judgment  which  I am  obliged  to  prefer  to  that  now  given  by 
this  Court,  because  the  latter  is  one  which,  as  it  seems  to  me,  ignores 
the  expressed,  and  the  real,  intention  of  the  parties;  and  makes 
for,  and  forces  upon  them,  an  agreement  against  the  will  of  each; 
and  is  not  to  be  accepted  merely  because  of  its  effect,  in  making 
the  loss  fall  partly  on  each,  where  one  only  is  at  fault — has  de- 
liberately broken  the  bargain. 
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This  case  is  a peculiarly  strong  one  in  favour  of  the  view  that 
the  whole  agreement  came  into  force,  because  both  parties  acted 
upon  it  so  long,  and,  indeed,  made  no  pretence  of  any  right  to  with- 
draw, but  deliberately  broke  an  existing  actual  agreement,  believing 
it  to  be  a valid  legal  one,  and  expecting,  and  intending  to,  take 
the  usual  consequences;  and,  in  this  respect,  the  much  argued, 
and  much  considered,  case  of  Brogden  v.  Metropolitan  R.W.  Co. 
(1877),  2 App.  Cas.  666,  seems  to  me  to  be  a strong  authority  in  the 
plaintiffs’  favour:  see  also  Ogdens  Limited  v.  Wilson  and  Ogdens 
Limited  v.  Nelson,  [1903J  2 K.B.  287,  [1904]  2 K.B.  410,  and 
[1905],  A.  C.  109. 

I would  affirm  the  judgment  at  the  trial  in  its  entirety. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

The  Canadian  Pacific  Railway  Company  y.  The  Grand  Trunk 
Railway  Company. 

Specific  performance — Land  offered  for  sale  by  tender — Agreement  by  plain- 
tiffs not  to  bid  on  agreement  that  defendants  were  to  bid  therefor  and  subse- 
quently convey  half  to  plaintiffs — Refusal  by  defendants  to  convey — Right 
of  plaintiffs  to  enforce  agreement — Validity  of  agreement  not  to  bid. 

In  1901  the  Province  of  Ontario  offered  for  sale  by  tender  a triangular  picee  of 
land,  comprising  nineteen  acres,  lying  between  the  tracks  of  the  plaintiffs’ 
and  defendants’  railways,  which  were  to  the  north  and  south  thereof  re- 
spectively. Both  railways  were  desirous  of  acquiring  the  land,  and  it  was 
arranged,  instead  of  both  putting  in  bids,  that  the  defendants  should  put  in  a 
bid  for  the  whole,  and  if  they  procured  it  the  plaintiffs  were  to  have  the 
right,  within  five  years,  to  a conveyance  of  half  the  land,  stated  in  their 
proposal  to  be  “ surrounded  green  on  the  enclosed  blue  print,”  on  paying 
half  the  purchase  money  and  interest.  The  plaintiffs  thereupon  refrained 
from  bidding  and  the  defendants  put  in  their  bid.  They,  however, 
actually  acquired,  only  seventeen  acres,  the  Province  having  withdrawn 
two  acres  at  the  north-west  angle  of  the  land,  being  on  that  half  which 
would  have  come  to  the  plaintiffs  under  the  original  contemplated  pur- 
chase : — 

Held  that  the  agreement  was  for  an  equal  division  of  whatever  land  should 
be  procured,  which  the  plaintiffs  were  entitled  to  enforce,  and  to  have  a 
conveyance  of  the  half. 

Held  also  that  the  fact  of  certain  proceedings  having  been  taken  by  the  de- 
fendants before  the  railway  commission,  under  which  an  order  was  obtained 
by  the  defendant  for  a crossing  over  the  land,  did  not  constitute  any 
answer  to  the  plaintiffs’  claim,  for,  even  if  admissible  in  evidence,  it  could 
not  affect  the  plaintiffs  except  as  to  the  mode  of  division,  no  declaration  of 
right  against  the  plaintiffs’  lands  having  been  claimed  before  the  commis- 
sion, nor  were  plaintiffs  notified  thereof  ; nor  could  the  defendants,  under 
the  circumstances,  set  up  that  the  whole  parcel  was  necessary  for  the  pur- 
poses of  the  railway  ; the  evidence,  moreover,  showing  that  such  was  not 
the  fact. 

Held  also,  that  an  agreement  such  as  this,  not  to  bid  against  each  other,  was 
not  an  illegal  one,  and  was  enforceable. 

A declaratory  order  was  made  directing  a conveyance  by  the  defendants  to 
the  plaintiffs  of  half  the  land,  and  in  case  the  parties  could  not  agree  on 
the  mode  of  division,  the  matter  was  referred  to  the  Master  to  settle 
same,  and  the  form  of  the  conveyance. 

Judgment  of  Teetzel  J.  at  the  trial  reversed:  Meredith  J.A.  dissenting. 

This  was  an  appeal  from  the  judgment  at  the  trial,  dismiss- 
ing the  plaintiffs’  action. 

The  action  was  for  specific  performance  of  an  agreement  to 
divide  certain  lands  acquired  by  the  defendants  from  the  Govern- 
ment of  Ontario,  tried  before  Teetzel,  J.,  at  Toronto,  on  June  1st, 
1906. 

E.  D.  Armour , K.C.,  for  the  plaintiffs. 

M.  K.  Cowan,  K.C.,  for  the  defendants. 

The  facts  are  fully  set  out  in  the  judgments. 
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delivered  the  following  judgment. 

July  7.  Teetzel,  J.: — In  1901  the  Ontario  Government  was 
proposing  to  sell  a tract  of  land  lying  between  the  tracks  of  the 
plaintiffs  and  defendant’s  railways  and  east  of  Pacific  avenue,  in 
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the  city  of  Toronto.  The  situation  of  the  property  made  it  of  special 
value  to  each  of  the  two  companies  for  shunting  and  storage  grounds, 
and  the  officers  of  both  companies  were  desirous  of  acquiring  the 
whole  or  a portion  of  the  property. 

With  a view  of  preventing  competition  between  the  two  com- 
panies as  purchasers,  an  arrangement  was  entered  into,  as  set  forth 
in  the  letter  from  Mr.  McNichol,  vice-president  of  the  plaintiff  com- 
pany, to  Mr.  Wainwright,  general  assistant  and  comptroller  of 
defendant  company,  dated  June  1st,  1901,  as  follows:  "As  per 
conversation  to-day,  we  will  make  no  attempt  to  acquire  the  land 
in  question,  the  understanding  being,  however,  that  we  will  have 
the  right  to  purchase  from  you  the  half  of  such  land  surrounded 
green  on  the  enclosed  blue  print,  which  I have  initialled,  any  time 
within  five  years  from  this  date  for  one-half  the  amount  you  pay 
for  the  land  in  question,  plus  five  per  cent,  per  annum.” 

This  proposition  was  accepted  by  Mr.  Wainwright,  but  no  formal 
agreement  was  ever  entered  into  by  either  of  the  companies. 

The  blue  print  plan  referred  to  in  Mr.  McNichol ?s  proposition 
shewed  the  whole  property  to  be  triangular  in  shape,  and  “the  half 
of  such  land  surrounded  green  on  the  enclosed  blue  print”  to  be 
the  northerly  half  adjoining  the  plaintiff’s  railway. 

The  government  withdrew  from  sale  a portion  of  the  land 
situate  at  the  north-west  angle,  which  I should  estimate  by  com- 
paring the  two  plans  at  about  two  acres,  thus  reducing  to  that 
extent  the  area  of  the  portion  proposed  to  be  acquired  by  the 
plaintiff  company. 

The  plaintiff  company  contends  that  under  the  agreement  it  is 
entitled  to  a conveyance  of  the  northerly  half  of  the  land  actually 
acquired  by  the  defendant  compan}7  and  is  not  limited  to  the  balance 
of  the  northerly  half  of  the  original  triangle,  with  an  abatement  from 
the  purchase  price,  and  in  this  action  claims  judgment  for  an  equal 
division  of  the  land  acquired  by  the  defendant  company  and  specific 
performance  by  a conveyance  of  the  northerly  half. 

In  order  to  obtain  this  equal  division,  it  is  necessary  to  throw 
the  dividing  line  indicated  on  said  blue  print  further  south,  so  as 
to  take  in  sufficient  extra  land  to  compensate  for  the  loss  occasioned 
by  the  withdrawn  portion.  The  parties  neglected  to  make  pro- 
vision for  any  such  contingency. 
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In  the  conveyance  tendered  for  execution,  and  in  the  statement 
of  claim,  there  is  included  a portion  of  land  in  respect  of  which  no 
agreement  was  made  giving  the  plaintiff  company  any  right  or  interest 
therein,  nor  is  there  any  agreement  entitling  the  plaintiff  company 
to  a declaration  that  it  is  jointly  interested  with  the  defendant 
company  in  the  whole  property.  The  agreement  was  limited  in  its 
terms  to  specific  property,  and  of  course  cannot  be  enlarged  by  the 
Court. 

For  this  reason,  and  without  determining  whether  the  agree- 
ment was  for  any  purpose  binding  upon  the  defendant  as  a railway 
corporation,  I think  the  plaintiff's  action  fails,  and  must  be  dis- 
missed with  costs  ; but  without  prejudice  to  any  action  which  the 
plaintiff  may  be  advised  to  bring  in  respect  of  the  balance  only  of 
the  northerly  half  of  the  original  triangle,  with  an  abatement  from 
the  purchase  price. 

From  this  judgment  the  plaintiffs  appealed  to  the  Court  of 
Appeal. 

On  November  19,  1906,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Osler,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

E.  D.  Armour,  K.C.,  and  Angus  MacMurchy,  for  the  appellants. 
The  plaintiffs  are  entitled  to  have  the  agreement  specifically  per- 
formed and  the  land  actually  obtained  by  the  defendants  divided. 
The  undertaking  not  to  bid  constituted  a valid  consideration  for 
entering  into  the  agreement.  In  any  event  the  plaintiffs  should 
have  that  part  of  the  land  south  of  the  line  marked  on  the  plan, 
with  an  abatement  of  the  price. 

M . K.  Cowan , K.C.,  for  the  defendants.  There  was  no  agreement 
to  divide.  It  was  contemplated  that  an  agreement  would  be  made, 
but  none  ever  was  made.  Even  if  there  was  an  agreement  the  de- 
fendants never  were  in  a position  to  carry  it  out,  for  they  never 
got  the  land  contemplated  by  the  parties.  The  position  of  the 
matter  was  also  changed  by  the  order  made  by  the  railway  com- 
mission allowing  the  defendants  to  lay  their  tracks  across  the  land : 
The  Railway  Act,  1903,  sec.  118,  sub-sec.  (d);  interpretation  clause, 
sec.  2,  sub-sec.  (s);  and  the  plaintiffs  are  estopped  from  setting 
up  the  agreement.  Also  where  land  is  acquired  by  a railway  com- 
pany and  is  necessary  for  the  purposes  of  the  railway,  as  is  the 
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case  here,  it  would  be  ultra  vires  to  dispose  of  any  part  of  it.  The 
undertaking  not  to  bid  invalidated  the  agreement.  In  Baggott  v. 
Sawyer  (1886),  25  South  Car.  405,  it  is  expressly  laid  down  that 
where  there  is  a combination  not  to  bid  at  a judicial  sale  the  Court 
will  not  aid  in  enforcing  an  agreement  made  in  pursuance  of  the 
combination.  Specific  performance  therefore  will  not  be  decreed. 

E.  D.  Armour,  K.C.,  in  reply.  There  is  no  question  as  to  the 
fact  of  the  agreement  having  been  made,  and  the  defendants  are 
guilty  of  fraud  in  attempting  to  retract  from  it.  It  is  no  answer 
to  say  that  the  defendants  did  not  procure  all  the  land  it  was  at 
first  contemplated  they  would  get.  Whatever  they  did  get  was 
in  pursuance  of  the  agreement.  The  order  made  by  the  railway 
commission  has  nothing  to  do  with  the  matter.  The  question  as 
to  the  plaintiffs’  right  to  the  land  was  never  raised  or  adjudicated 
upon.  As  to  the  contention  of  ultra  vires,  this  is  based  on  a fallacy, 
for  the  land  never  was  acquired  by  the  defendants  for  their  sole 
use  but  in  trust  for  the  plaintiffs  as  to  the  half.  Moreover,  the 
evidence  shewed  that  the  land  was  not  necessary  for  their  purposes, 
and  express  power  is  conferred  to  sell  land  not  necessary  for  their 
purposes:  Brice  on  Ultra  Vires,  3rd  ed.,  510;  MacMurchy  & Denison’s 
Can.  Railway  Act,  p.  176;  Erie  and  Niagara  R.W.  Co.  v.  Great 
Western  R.W.  Co.  (1872),  19  Gr.  43.  The  undertaking  not  to  bid 
did  not  invalidate  the  agreement:  Story’s  Equity  Jurisprudence, 
2nd  Eng.  ed.,  sec.  293;  Re  Carew's  Estate  (1858),  26  Beav.  187; 
Galton  v.  Emuss  (1844),  1 Coll.  243;  Campion  v.  Brackenridge 
(1881),  28  Gr.  201,  204. 
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January  22.  Moss,  C.J.O.: — The  facts  of  the  case  are  simple, 
and  it  is  somewhat  surprising  to  find  not  merely  that  two  corpora- 
tions are  disputing  over  their  rights  in  the  matter,  but  that  one  of 
them  should  have  desired  to  set  up,  and  should  have  been  per- 
mitted to  put  upon  record,  defences  such  as  have  been  insisted  upon 
at  the  trial  and  on  the  appeal. 

In  the  year  1901  the  Province  of  Ontario,  being  the  owner  of  a 
triangular  parcel  of  land  in  the  city  of  Toronto  lying  between  rights 
of  way  owned  by  the  plaintiffs  and  defendants  respectively,  was 
offering  the  same  for  sale  by  tender.  It  was  of  interest  and  im- 
portance to  the  plaintiffs  and  defendants  to  secure  the  parcel,  or 
at  least  a portion  of  it,  for  the  purposes  of  their  respective  railways,. 
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and  it  occurred  to  the  officials  of  the  defendants  that  the  interests 
of  both  companies  would  be  served  by  their  not  bidding  against 
each  other.  Accordingly,  the  defendants  proposed  to  the  plaintiffs 
that,  if  the  latter  would  not  bid  against  them,  they  would,  in  the 
event  of  their  securing  the  parcel,  let  the  latter  have  a portion  at 
the  same  price  as  they  paid. 

And  it  was  finally  arranged  that  the  plaintiffs  should  make  no 
attempt  to  secure  the  parcel,  and,  if  the  defendants  secured  it,  that 
the  plaintiffs  should  have  the  right  to  purchase  one-half  at  any 
time  within  five  years,  paying  one-half  the  amount  paid  to  the 
Crown,  with  interest  at  5 per  cent,  per  annum.  A sketch  or  plan 
shewing  the  division  proposed  by  the  plaintiffs,  in  case  the  defen- 
dants secured  the  parcel,  was  prepared,  and  submitted  to  the  de- 
fendants. It  shewed  the  parcel  divided  into  two  equal  portions, 
the  northerly  half,  which  lies  contiguous  to  the  plaintiffs7  right  of 
way,  being  allotted  to  them,  and  the  southerly  half,  which  lies 
adjacent  to  the  defendants7  right  of  way,  being  allotted  to  them. 
The  whole  parcel  contained  a little  over  19  acres.  No  objection 
was  made  at  the  time  to  the  division  proposed  by  the  plaintiffs. 

In  accordance  with  the  agreement,  the  plaintiffs  refrained  from 
any  attempt  to  secure  the  parcel,  and  the  defendants  were  left 
alone  to  deal  with  the  Crown.  The  latter  withdrew  from  sale  a 
portion  of  the  land,  about  two  acres  in  extent,  situate  at  the  north- 
west angle,  leaving  a block  of  something  more  than  17  acres,  and, 
after  a good  deal  of  delay,  the  defendants  obtained  a grant  from  the 
Crown  by  letters  patent,  dated  28th  March,  1903,  of  the  remaining 
17  acres  and  over  for  the  sum  of  $32,500. 

The  plaintiffs  thereupon  made  application  to  the  defendants  for 
a conveyance  of  one-half  of  the  parcel  granted  to  them,  and  offered 
and  were  willing  to  pay  one-half  of  the  purchase  money,  with 
interest,  in  accordance  with  the  agreement  and  understanding  be- 
tween them.  The  defendants  did  not  then  raise  any  objection  to 
the  plaintiffs7  right  to  one-half  of  the  land,  but  started  difficulties 
as  to  the  mode  of  division.  The  plaintiffs  naturally  wished  the 
division  to  be  on  the  same  footing  as  shewn  in  the  plan  or  sketch 
of  the  19  acres,  thus  leaving  to  the  defendants  the  southerly  half 
adjacent  to  their  right  of  way.  The  defendants,  however,  wanted 
such  a division  as  would  secure  to  them  the  entire  frontage  of  the 
17  acres  on  Pacific  avenue,  a public  highway  on  the  west  side  of  the 
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land,  and  they  prepared  and  forwarded  a sketch  or  plan  shewing  a 
division  which  had  that  effect.  This  was,  of  course,  not  satisfac- 
tory to  the  plaintiffs.  They  pointed  out  that  it  was  not  in  accord- 
ance with  the  understanding  in  the  first  instance,  and  it  did  not 
let  them  utilize  the  property  to  the  full  extent  contemplated.  The 
defendants  replied  that  they  could  not  agree  to  any  other  division 
than  that  proposed  by  them  as  shewn  on  their  sketch  or  plan,  their 
letter  concluding  with  the  statement  that,  if  it  was  not  satisfactory 
to  the  plaintiffs,  the  defendants  were  perfectly  willing  to  retain 
ownership  of  the  whole  property,  a proposal  which  the  plaintiffs, 
not  unnaturally,  regarded  as  a complete  subversion  of  the  original 
intention  upon  which  the  lands  were  acquired.  After  some  further 
attempts  at  adjustment,  this  action  was  commenced. 

By  their  defence  the  defendants  wholly  repudiated  the  agree- 
ment, and  set  up  that  if  there  had  been  any  arrangement  it  had 
terminated  upon  the  withdrawal  by  the  Crown  of  the  two-acre 
parcel.  When  the  case  came  to  trial,  they  applied  for  and  ulti- 
mately obtained  from  the  trial  Judge  leave  to  set  up  a further 
defence  to  the  effect  that,  by  reason  of  certain  proceedings  before, 
and  an  order  made  by  the  Board  of  Railway  Commissioners  autho- 
rizing them  to  construct  a branch  line  on  a portion  of  the  lands  in 
question,  the  plaintiffs  were  estopped  from  setting  up  any  claim  to 
any  portion  of  the  lands. 

And  they  further  took  the  position  that  the  lands  were  required 
for  the  purposes  of  their  railway,  and  they  could  not  alienate  any 
portion  of  them.  They  also  maintained  in  argument  before  this 
Court  that,  because  the  agreement  was  that  the  parties  should  not 
bid  against  each  other,  it  was  illegal  and  not  binding.  They  did 
not,  however,  set  up  or  obtain  leave  to  set  up  by  express  allegation 
in  pleading  their  own  turpitude  in  this  respect. 

The  learned  trial  Judge  disposed  of  the  case  adversely  to  the 
plaintiffs,  on  the  ground  that  the  agreement  was  limited  to  the 
parcel  as  shewn  on  the  plan  or  sketch  sent  by  the  plaintiffs  in  the 
first  instance,  when  it  was  supposed  the  whole  19  acres  would  be 
secured,  and  to  the  mode  of  division  there  indicated,  and  that  an 
equal  division  of  the  17  acres  actually  obtained  was  not  within  the 
terms  or  scope  of  the  agreement.  He  thought  the  plaintiffs  were 
claiming  a portion  of  land  in  respect  of  which  no  agreement  was 
made  giving  the  plaintiffs  any  right  or  interest  therein  ; and  that 
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there  was  no  agreement  entitling  the  plaintiffs  to  a declaration  that 
they  were  jointly  interested  with  the  defendants-  in  the  whole 
property.  To  use  his  own  language,  “the  agreement  was  limited 
in  its  terms  to  specific  property,  and,  of  course,  cannot  be  enlarged 
by  the  Court. 

“For  this  reason,  and  without  determining  whether  the  agree- 
ment was  for  any  purpose  binding  upon  the  defendants  as  a railway 
way  corporation,  I think  the  plaintiffs’  action  fails,  and  must  be 
dismissed  with  costs,  but  without  prejudice  to  any  action  the 
plaintiffs  may  be  advised  to  bring  in  respect  to  the  balance  only  of 
the  northerly  half  of  the  original  triangle,  with  an  abatement  from 
the  purchase  money.” 

It  is  not  easy  to  see  why,  if  there  is  a question  of  the  plaintiffs' 
right  to  obtain  relief  as  to  some  part  of  the  land,  it  should  not  be 
finally  determined  in  this  action,  without  putting  the  plaintiffs  to 
the  necessity  of  bringing  another  action. 

All  the  facts  have  been  developed,  and  there  is  no  difficulty  in 
making  any  necessary  changes  in  the  pleading  that  might  be  deemed 
necessary  to  enable  the  relief  to  be  given  if  the  facts  and  law  justify 
it.  The  defendants  could  scarcely  complain  of  the  allowance  of 
amendments,  in  view  of  what  was  accorded  to  them  in  that  direc- 
tion. But  there  seems  good  ground  for  holding  the  plaintiffs  en- 
titled to  judgment  for  one-half  of  the  parcel  acquired. 

The  Statute  of  Frauds  has  not  been  pleaded,  and  it  is  open  to 
the  Court  to  deal  with  the  case  on  the  whole  evidence,  oral  and 
documentary.  This  is  not  an  ordinary  case  of  an  agreement  for 
sale  and  purchase  of  land,  and  should  not  be  disposed  of  on  pre- 
cisely the  same  principles  as  are  applicable  to  such  agreements.  It 
is  obvious  that  the  intention  of  the  parties  was  that  the  land  was 
to  be  obtained  for  their  mutual  benefit;  not  that  one  should  get 
any  advantage  over  the  other.  The  very  purpose  of  their  abstaining 
from  competing  with  each  other  was  to  enable  the  one  tendering  to 
acquire  and  hold  in  such  manner  as  to  enable  each  to  make  use  of 
one-half,  the  party  refraining  from  tendering  to  contribute  or  make 
good  one-half  of  the  outlay  the  other  made  in  order  to  acquire  the 
whole  for  the  common  good.  The  understanding  and  agreement 
to  that  effect  plainly  appears  not  only  from  what  took  place  before, 
but  from  what  took  place  after  the  parcel  was  acquired.  That  was 
the  defendants’  understanding  even  up  to  the  time  of  the  com- 
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mencement  of  the  action.  The  map  or  sketch  enclosed  to  the 
plaintiffs  in  the  defendants’  letter  of  the  19th  March,  1904,  shews  a 
partition  in  moieties,  and  in  the  letter  the  defendants  say  that  they 
are  “ charging  you  (the  plaintiffs)  on  the  basis  paid  for  the  property, 
or  $16,250,  with  interest  at  5 per  cent.,  as  agreed,  from  April  23rd, 
1903,  to  be  paid  on  delivery  of  deed.” 

They  do  not  give  one-half  the  land  as  a concession,  but  treat  it 
as  a matter  of  course  and  of  right  that  the  plaintiffs  should  get 
one-half  the  area.  The  only  difference  is  as  to  how  the  one-half 
should  be  set  apart. 

It  was,  no  doubt,  contemplated  in  the  first  instance  that  19  acres 
would  be  obtained  ; but  it  never  was  intended  that,  in  the  event  of 
the  defendants’  application  proving  unsuccessful  as  to  a compara- 
tively small  portion,  the  original  agreement  and  understanding  on 
which  they  were  to  be  allowed  to  deal  alone  for  its  acquisition 
should  be  considered  as  inapplicable  to  the  substantial  portion  of 
which  they  were  enabled  to  obtain  a grant.  It  was  manifestly  an 
agreement  for  the  acquisition  and  partition  of  the  lands  or  whatever 
portion  of  them  could  be  acquired  in  the  absence  of  opposition  from 
the  plaintiffs.  The  consideration  was  that  the  plaintiffs  should 
abstain  from  bidding,  leaving  the  field  open  to  the  defendants. 
And  it  is  not  open  to  the  defendants,  having  through  these  means, 
obtained  the  lands,  to  repudiate  or  refuse  to  carry  out  their  part  of 
the  agreement. 

The  defendants’  argument  that  such  an  agreement  is  illegal  and 
not  binding  is  untenable.  In  Galton  v.  Emuss,  1 Coll.  243,  the 
same  objection  was  raised,  but  the  Vice-Chancellor  of  England, 
Sir  Lancelot  Shadwell,  refused  to  give  effect  to  it.  The  point 
was  again  taken  in  In  re  Carew’s  Estate,  26  Beav.  187.  Galton  v. 
Emuss  was  not  cited  or  referred  to,  but  the  Master  of  the  Rolls, 
after  consideration,  came  to  the  same  conclusion,  saying,  at  p. 
189:  “ I am  not  aware  of  any  case,  or  of  any  principle  which  estab- 
lishes that  such  an  agreement  is  inequitable.” 

The  rule  established  by  these  authorities  still  governs,  and, 
as  said  by  Spragge  ,C.,  in  Campion  v.  Brackenridge,  28  Gr.  201, 
at  p.  204:  “It  is  settled  law  that  an  agreement  between  two 

persons,  both  of  whom  are  desirous  of  purchasing  the  same  estate, 
that  one  shall  abstain  from  bidding  (receiving  therefor  a valuable 
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consideration),  and  leaving  the  field  open  to  the  other,  is  a lawful 
agreement,  and  the  agreed  consideration  may  be  enforced.” 

Here  the  agreed  consideration  was  clearly  the  right  to  receive 
from  the  defendants  an  equal  part  of  the  acquired  estate,  and  it 
ought  to  be  enforced  in  the  absence  of  any  other  valid  answer 
to  the  claim. 

From  the  very  nature  of  the  case,  it  is  apparent  that  it  can  be 
no  answer  to  say  that  the  lands  are  required  for  the  purposes  of  the 
defendants’  railway,  and  therefore  they  are  unable  to  dispose  of  them. 
These  lands  were  not  acquired,  nor  are  they  held  for  the  sole  purposes 
of  the  defendants.  If  they  had  desired  to  acquire  them  for  such  pur- 
poses, they  would  know  that  they  could  not  do  so  by  the  means 
they  adopted.  And  they  can  scarcely  desire  to  now  take  the  posi- 
tion that  they  deliberately  induced  the  plaintiffs  to  stand  aside  with 
the  intent  to  defraud  .them  out  of  any  share  in  the  lands  when 
acquired.  But,  even  if  the  defence  was  open,  they  have  failed  to 
prove  it  on  the  evidence.  The  testimony  of  their  superintendent 
of  the  middle  division  shews  that  the  northern  part  of  the 
parcel  is  not  necessary  for  the  purposes  of  the  railway  at  present, 
and  he  is  unable  to  make  any  intelligible  surmise  or  even  reasonable 
guess  at  uses  to  which  it  may  be  put  in  the  future.  And  the  fact 
that  they  were  willing  to  convey  it,  if  only  the  front  on  Pacific 
avenue  was  conceded,  shews  how  little  foundation  there  is  for  the 
present  contention. 

The  proceedings  before  the  Board  of  Railway  Commissioners  and 
their  order  produced  at  the  trial  even  if  admissible,  afford  no  protect- 
ion to  the  defendants  against  the  plaintiffs’  claim.  The  matter  in  issue 
on  the  occasion  in  question  had  no  reference  to  the  matter  now  in 
dispute,  in  so  far  as  the  plaintiffs  were  concerned.  They  were  not 
notified  that  any  claim  was  being  made  inconsistent  with  or  hostile 
to  their  rights  under  the  agreement  by  means  of  which  the  lands 
were  acquired.  The  sole  question  was  with  reference  to  the  con- 
struction and  expense  of  a diamond  crossing  on  Pacific  avenue, 
where  the  defendants’  track  along  that  highway  crossed  the  plain- 
tiffs’ tracks.  The  defendants  did  not  claim  before  the  Board  of 
Commissioners  a declaration  of  right  to  lay  a track  over  lands 
to  which  the  plaintiffs  were  entitled  nor  notify  the  plaintiffs  of  any 
such  contention. 
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And  nothing  took  place  before  the  Board  indicating  that  any 
such  question  was  mooted  or  dealt  with.  There  is  nothing  in  those 
proceedings  to  estop  the  plaintiffs  from  asserting  their  right  to  one- 
half  of  the  land.  The  most  that  can  be  said  is  that  the  position  of 
the  track  laid  down  by  the  defendants,  so  far  as  its  curve  towards 
Pacific  Avenue  takes  a portion  of  the  east  front  on  that  highway, 
may  require  to  be  taken  into  consideration  in  making  division 
between  the  plaintiffs  and  defendants  of  the  17  acres. 

The  plaintiffs  have  shewn  themselves  entitled  to  a conveyance 
of  one-half  the  land  acquired  from  the  Crown  by  the  defendants  ; 
but,  inasmuch  as  they  are  unable  to  agree  upon  the  mode  of  division, 
it  must  be  referred  to  the  Master-in-Ordinary  to  make  a proper 
division,  and  to  settle  a proper  conveyance  to  be  executed  by  the 
defendants  to  the  plaintiffs  upon  payment  of  $16,250  and  interest  at 
5 per  cent,  from  the  date  of  the  purchase  from  the  Crown. 

It  is  not  a case  for  saying  that  interest  should  not  continue  to 
run.  The  form  of  conveyance  was  not  agreed  upon,  and  no  tender 
of  the  money  was  made.  Further,  the  question  as  to  the  exact 
parcel  to  be  conveyed  is  yet  to  be  settled. 

The  plaintiffs  are  entitled  to  their  costs  of  the  action  and  of  the 
appeal. 
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Osler,  Garrow,  and  Maclaren,  JJ.A.,  concurred. 


Meredith,  J.  A.: — Quite  apart  from  any  technical  difficulties 
which  the  respondents  endeavoured  to  place  in  the  appellants’  way 
to  success,  in  my  opinion,  this  action  fails,  and  was  rightly  dis- 
missed at  the  trial. 

The  appellants  were  not  seeking  to  enforce  any  strict  legal  right 
in  regard  to  which  the  Courts  would  have  no  sort  of  discretionary 
power,  except  on  the  question  of  costs;  but  were,  and  are,  appealing 
to  the  equitable  jurisdiction  of  the  Courts,  where  he  who  seeks 
equity  must  do  that  which  is  equitable;  and  so  appealing  for  relief 
the  granting  of  which  is,  to  some  extent,  a matter  of  discretion. 

That  part  of  the  lands  which  was  to  be  conveyed  by  the  respon- 
dents to  the  appellants  was  not  one-half  of  that  which  the  appellants 
might  actually  buy,  but  was  a certain  and  clearly  defined  part  of 
that  which  both  parties  expected  the  respondents  would  be  able  to, 
and  would,  buy.  This  is  put  beyond  controversy  by  the  coloured 
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sketch,  which  the  plaintiffs  made  at  the  time,  a copy  of  which  I 
attach  to  this  opinion,  and  the  letter  which  accompanied  it,  which  to- 
gether make  the  agreement  between  the  parties,  “ the  understanding 
being,  however,  that  we  shall  have  the  right  to  purchase  from  you  the 
half  of  such  land  surrounded  green  on  the  enclosed  blue  print,  which  I 
have  initialed.  . . It  is  this  which  makes  the  contract;  not 

the  subsequent  ineffectual  efforts  to  agree  upon  a division.  It  is 
quite  too  definite  and  high  coloured  to  permit  of  any  sort  of  doubt 
that  it  was  an  agreement  to  sell,  and  to  sell  the  green  colored  por- 
tion. We  cannot  shift  the  lines  of  the  plan  without  making  a new 
agreement  for  the  parties  which  they  never  entered  into. 

It  turned  out  that  a part  of  that  part  which  the  appellants  were 
to  get  could  not  be  bought.  No  fault  is  found  with  the  respondents 
in  this  respect;  they  acquired  all  that  could  be  acquired. 

In  these  circumstances  what  were  the  rights  of  the  parties,  apart 
from  any  mere  technical  or  legal  question? 

It  would  have  been  better  if  the  respondents,  when  they  found 
out  that  all  of  the  land  could  not  be  acquired,  had  so  informed 
the  appellants,  and  had  entered  into  a new  agreement  with  them 
under  the  changed  circumstances;  but  that  was  not  done,  and,  not 
being  done,  it  was  the  appellants’  right,  after  becoming  aware  of 
the  facts  and  of  the  purchase  which  had  been  made,  to  elect  to  take 
the  smaller  quantity  of  land,  with  a proper  reduction  in  price,  or  to 
refuse  to  buy  at  all — even  if  they  had  been  under  an  agreement 
to  purchase,  instead  of  having,  as  they  had,  a right  to  purchase  or 
not,  at  their  election.  That  course  was  not  taken,  but  negotiations 
were  entered  into,  and  carried  on  for  some  length  of  time,  with  a 
view  to  an  amicable  division  of  the  land.  These  negotiations  seem 
to  have  fallen  to  the  ground,  without  any  practical  result,  in  May, 
1903,  and  this  action  was  not  begun  until  February,  1906,  and 
nothing  was  done  to  enforce  or  urge  any  claim  respecting  it  in  the 
meantime;  and  it  appears  from  a letter  of  one  of  their  chief  officers 
— Mr.  Tait — that  there  was  no  great  anxiety  to  acquire  any  of  the 
land.  It  contains  the  pertinent  inquiry:  “If  we  take  it  over  now, 
what  could  we  use  it  for?  We  have  ample  track  delivery  at  Park- 
dale,  and  I take  it  that  this  land  would  only  be  of  use  for  industrial 
sites.”  This  letter  is  dated  as  late  as  March  17th,  1903.  On  the 
9th  of  April,  1903,  the  plaintiffs’  general  superintendent  wrote  to 
their  general  manager:  “I  am  not  aware  what  he  might  offer  us  in 
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exchange,  but  if  you  desire  to  get  rid  of  the  expense,  and  at  the 
same  time  obtain  some  present  advantage,  I would  suggest  . . .” 
and  then  proceeds  to  mention  certain  advantages,  wholly  discon- 
nected from  the  land,  which  might  be  taken  instead  of  that  which 
they  were  then  claiming.  This  was  answered,  on  the  1st  of  May, 
1903,  by  the  general  manager  in  the  words:  “ Possibly,  when  we 
have  got  it,  we  can  make  some  bargain  with  him  for  exchange.” 
And  in  an  earlier  letter — April  3rd,  1903 — the  general  manager  re- 
ferred to  the  likelihood  or  possibility  of  the  defendants  laying  their 
tracks  over  that  part  of  the  land  which  the  plaintiffs  claimed. 
Almost  immediately  after  the  general  manager's  letter  of  the  1st 
of  May,  1903,  followed  the  plaintiffs’  eloquent  silence  of  nearly 
three  years,  in  the  face  of  the  defendants’  eloquent  activity  in  apply- 
ing to  the  Railway  Commission,  upon  notice  to  the  plaintiffs  and 
in  their  presence;  and  in  laying  the  track,  making  it  part  of  their 
system  of  railways;  and  in  operating  it  as  such  upon  land  which  the 
plaintiffs  now  ask  the  Court  to  give  them;  the  plaintiffs  standing 
by  and  by  silence  giving  assent,  and,  in  truth,  consenting  to  the  order 
for  the  siding,  before  the  commissioners,  their  solicitor  saying: 
“We  have  had  to  submit  to  provide  for  the  diamond  crossing  on 
the  existing  siding.  That,  of  course,  I cannot  object  to,  but  I think 
the  board  should  not  ask  us  to  pay  for  the  cost  of  a siding  crossing 
ours,  which  is  authorized  afterwards.”  Almost  immediately  after 
that  the  solicitor  for  the  defendants  consented  to  pay  the  cost,  and, 
after  hearing  the  opposition  of  others,  the  order  was  made  on  the 
18th  of  March,  1905.  And  it  is  proper  to  add,  that  the  gentleman 
who  acted  as  solicitor  for  the  plaintiffs  on  that  occasion,  was  the 
same  solicitor  of  the  plaintiffs  to  whom  the  whole  matter  was  com- 
mitted, by  the  plaintiffs,  at  the  close  of  the  correspondence  in  1903. 

It  is  to  be  borne  in  mind  that  the  plaintiffs  were  never,  at 
-any  time,  bound,  in  any  manner,  to  buy;  the  agreement  was  one- 
sided in  that  respect;  and  so  time  was  of  the  essence  of  the 
agreement;  and  the  plaintiffs  might  at  any  time,  and  in  any 
manner,  express  their  option,  or  waive  it:  and  the  only  con- 
sideration, for  that  option,  was  the  agreement  between  the 
parties  who  were  the  only  probable  buyers,  not  to  compete  in  the 
purchase  of  these  Crown  lands,  and  to  keep  down  the  price, 
.against  public  interests. 
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In  these  circumstances  it  seems  to  me  quite  out  of  the  question 
to  grant  any  specific  performance;  or  other  equitable  relief,  which 
would  deprive  the  respondents  of  such  branch  line  so  constructed, 
and  ever  since  in  use  as  part  of  their  railway,  or  in  any  manner 
prevent  the  efficient  and  full  use  of  it;  and,  as  the  respondents  are 
willing  to  convey  all  the  rest  of  the  land  which  they  acquired  of 
that  definite  part  which  was  to  go  to  the  appellants  originally,  the 
action  was,  I think,  rightly  dismissed.  But  if  the  plaintiffs  now 
wish  to  take  the  rest  of  the  land,  there  can  be  no  objection  to  a 
reference  for  the  purpose  of  specific  performance  in  that  respect, 
if  the  parties  cannot  agree  as  to  quantity,  price  and  title. 


G.  F.  H. 


[IN  THE  COURT  OF  APPEAL.] 

C.  A.  Drulard  v.  Welsh. 

1907 

fan""2  An  aPPeal  by  the  defendant  from  the  judgment  of  the  Divisional 

Court,  affirming  the  judgment  of  Britton,  J.,  at  the  trial,  reported 
in  11  O.L.R.  647,  was  heard  before  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren  and  Meredith,  JJ.A. 

S.  White  and  E.  Meek,  for  the  appellant. 

A.  St.  G.  Ellis,  for  the  respondent. 

January  2.  The  appeal  was  allowed,  and  the  action  dismissed, 
the  Court  being  of  the  opinion  that  the  plaintiff  had  failed  to  prove 
his  ownership  either  by  shewing  a paper  title  or  title  by  possession. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 

Thomas  v.  Canadian  Pacific  R.W.  Co. 

Bush  v.  Canadian  Pacific  R.W.  Co. 

Master  and  Servant — Railway  Watchman — Railway  Constable — Scope  of 
Authority — Malicious  Arrest — Dominion  Railway  Act,  1903,  sec.  241. 

A watchman  of  the  defendant  company,  who  was  also  a constable  appointed 
on  their  application  under  sec.  241  of  the  Dominion  Railway  Act,  1903, 
3 Edw.  VII.,  ch.  58  (D.),  arrested  the  plaintiffs  at  a spot  about  half  a 
mile  from  the  railway  line,  and  swore  out  an  information  against  them  for 
breaking  into  a freight  car  with  intent  to  steal.  The  evidence  failed,  and 
they  were  discharged,  and  brought  this  action  for  false  arrest  and  mali- 
cious prosecution: — 

Held,  that  the  defendant  company  was  not  liable  because  the  watchman 
in  his  capacity  as  such  had  no  authority  express  or  implied,  either  to 
arrest  or  prosecute  the  plaintiffs  under  the  circumstances;  and  as  constable, 
he  was  to  be  regarded  as  an  officer  of  the  law,  and  not  as  a servant  of  the 
company,  and  there  was  no  evidence  that  the  defendant  company  exercised 
any  control  over  his  action  as  constable. 

The  above  were  actions  brought  against  the  Canadian  Pacific 
Railway  Company  for  false  arrest  and  malicious  prosecution  of  the 
plaintiffs,  and  were  tried  before  His  Honour  Judge  Morgan,  Junior 
Judge  of  the  county  of  York,  on  March  9th,  1906.  At  the  close  of 
the  plaintiff’s  case  the  learned  Judge  dismissed  each  action,  and 
from  these  judgments  the  plaintiffs  now  appealed. 


The  appeals  were  argued  together  on  May  15th,  1906,  before 
Mulock,  C.J.,  Ex.D.,  and  Britton  and  Mabee,  JJ. 

W.  T.  J.  Lee,  contended  that  the  fact  of  a man  being  in  the 
position  of  a constable  does  not  prevent  his  employer  being  re- 
sponsible for  his  illegal  acts;  that  O’Donnell  v.  Canada  Foundry 
Co.  (1905),  5 O.W.R.  215,  477,  was  a different  case,  as  Jardine 
was  not  a county  constable,  but  was  employed  and  paid  by  the 
defendants,  and  was  down  in  their  books  as  a watchman:  The 
Railway  Act,  1903,  3 Edw.  VII.  ch.  58,  sec.  241  (D.);  Cullimore 
v.  Savage  South  Africa  Co.,  [1903]  2 Ir.  589;  Goff  v.  Great  Northern 
R.W. Co.  (1861),  3 E.  & E.  672. 

S.  Denison,  for  the  defendants,  being  then  called  on,  contended 
that  Jardine  had  no  authority  either  express  or  implied  to  make 
the  arrest;  that  as  constable  he  was  a servant  of  the  Crown,  not  of 
the  defendants;  that  the  defendants  were  not  liable  merely  because 
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Jardine  may  have  pretended  to  make  the  arrest  in  their  interest: 
Dennison  v.  Canadian  Pacific  R.W.  Co.  (1903),  36  N.B.  250; 
O'Donnell  v.  Canada  Foundry  Co.,  5 O.W.R.*  215,  which  was  a 
stronger  case  for  the  plaintiffs  than  here;  that  the  defendants 
were  not  liable  when  anyone — whether  servant  of  theirs  or  not — 
did,  without  instructions,  something  which  they  could  not  possibly . 
have  rightfully  done:  Hanson  v.  Waller,  [1901]  1 Q.B.  390,  393; 
Poulton  v.  London  & South-Western  R.W.  Co.  (1867),  L.R.  2 Q.B. 
534,  which  might  be  contrasted  with  Moore  v.  Metropolitan  R.W . 
Co.  (1872),  L.R.  8 Q.B.  36;  Emerson  v.  Niagara  Navigation  Co. 
(1883),  2 O.R.  528;  Abrahams  v.  Deakin,  [1891]  1 Q.B.  516;  Sted- 
man  v.  Baker  & Co.  (1896),  12  Times  L.R.  451. 

Lee,  in  reply,  referred  to  sec.  3 of  the  Railway  Act,  1903,  as 
giving  a railway  company  larger  powers  of  arrest  than  it  would 
have  at  common  law:  3 Canadian  Railway  Cases  at  p.  373;  and 
contended  that  the  case  should  have  been  left  to  the  jury. 


June  20.  Mulock,  C.J.: — These  are  actions  brought  against 
the  Canadian  Pacific  Railway  Company  for  false  arrest  and  mali- 
cious prosecution  of  the  plaintiffs,  and  were  tried  before  His  Honour 
Judge  Morgan,  junior  Judge  of  the  county  of  York,  on  March 
9th,  1906.  At  the  close  of  the  plaintiff’s  case  the  learned  Judge 
dismissed  each  action,  and  from  these  judgments  the  plaintiffs 
now  appeal. 

The  facts  material  to  these  appeals  as  disclosed  at  the  trial  are 
as  follows: — 

One  James  Jardine  was  a watchman  of  the  defendant  com- 
pany, and,  under  the  provisions  of  sec.  241  of  the  Railway  Act, 
1903,  had  apparently  been  appointed  constable  to  act  upon  and 
along  the  line  of  the  Canadian  Pacific  Railway.  This  section 
provides  that  such  an  appointment  may  be  made  on  the  application 
and  recommendation  of  the  railway  company  desiring  it,  and 
requires  the  person  so  appointed  to  take  an  oath  or  declaration 
in  the  form  or  to  the  effect  therein  set  forth.  In  the  present  in- 
stance Jardine,  on  April  29th,  1904,  made  oath  to  his  appoint- 
ment, and  on  September  2nd,  1904,  caused  this  affidavit  to  be  filed 
in  the  office  of  the  clerk  of  the  peace  for  the  county  of  York.  It 
does  not  appear  when  he  ceased  to  be  such  constable,  and  it  may 
be  assumed  that  he  was  still  constable  at  the  time  of  the  arrest 
and  prosecution  in  question. 
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There  is  evidence  from  which  the  jury  might  have  concluded 
that  Jardine  was  in  the  defendants’  employ  as  watchman  on  Sun- 
day, December  11th,  1904.  On  the  evening  of  that  day  he  met 
the  plaintiffs  near  the  corner  of  King  and  Jordan  Streets  in  Toronto, 
when  he  seized  them  both,  saying  “I  want  you,”  and  marched 
them  off  to  the  police  station.  On  arrival  there  he  handed  them 
over  to  the  sergeant  in  charge,  saying,  “here’s  two  more.”  The 
plaintiffs  were  detained  in  custody  until  the  following  Wednesday. 
On  December  13th  Jardine  swore  to  an  information  charging  the 
plaintiffs  with  having  broken  into  a freight  car  of  the  defendants 
with  the  intent  of  stealing  therefrom,  in  this  information  describing 
himself  as  “James  Jardine,  C.P.R.  Constable  of  the  City  of  Toronto.  ” 
The  plaintiffs  were  remanded  until  December  16th  when  their 
cases  were  proceeded  with.  On  this  inquiry  Jardine  swore  that 
he  was  a C.P.R.  constable,  and  that  a freight  car  of  the  C.P.R. 
in  Toronto  had  been  broken  into,  but  his  evidence  in  no  way  con- 
nected the  plaintiffs  with  the  matter,  and  they  were  thereupon 
discharged,  and  this  action  is  brought  because  of  Jardine’s  part 
in  the  arrest  and  prosecution  in  question. 

In  order  to  establish  liability  against  the  defendants,  it  is  not 
sufficient  to  shew  merely  that  Jardine  was  in  their  employment, 
but  the  plaintiffs  must  shew  that  he  acted  with  their  authority, 
express  or  implied.  In  Roe  v.  Birkenhead  & Lancashire  & Cheshire 
Junction  R.W.  Co.  (1851),  7 Exch.  36,  Pollock,  B.,  says,  at  p.  40: 
“The  rule  is  the  same  between  a private  individual  and  a railway 
company,  as  it  is  where  the  same  matter  is  in  dispute  between 
two  private' individuals.  The  general  rule  is,  that  a master  is  not 
liable  for  the  tortious  act  of  his  servant,  unless  that  act  be  done 
either  by  an  authority,  express  or  implied,  given  him  for  that  pur- 
pose by  the  master.  If  it  had  appeared  in  the  present  case  that 
the  act  complained  of  was  one  which  the  company  had  legal  author- 
ity to  perform,  the  act  would  not  have  been  tortious,  and  it  might 
well  have  been  put  to  the  jury  as  having  been  done  by  an  authority 
given  by  the  company.  But  there  was  no  evidence  whatever 
that  the  act  was  of  that  character,  and  therefore,  as  the  case  stands, 
we  must  take  it  to  be  a tortious  act.  It  therefore  follows  that 
the  plaintiff  was  bound  to  shew  that  the  person  by  whom  he  was 
arrested  was  not  only  the  servant  of  the  company,  but  also  that 
he  had  their  authority  to  arrest  him.  Now  I think  that  although 
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there  may  have  been  some  evidence  that  Phillips  was  in  the  service 
of  the  company,  there  was  no  evidence  that  he  had  any  previous 
anthority  from  the  company  to  take  the  plaintiff  into  custody.  ” 

It  was  not  attempted  to  be  shewn  that  Jardine  had  any  express 
authority,  and  the  onus  is  upon  the  plaintiffs  to  give  evidence 
justifying  the  jury  in  finding  that,  from  the  nature  of  his  duties, 
he  had  implied  authority  from  the  defendants  to  make  the  arrest: 
Goff  v.  Great  Northern  R.W.  Co.,  3 E.  & E.  672,  674. 

Jardine  was  at  the  same  time  watchman  for  the  defendants 
and  constable  appointed  under  the  statute  with  such  duties  and 
powers  as  the  Act  conferred  upon  him. 

This  dual  position  involves  a consideration  of  his  implied  author- 
ity in  each  capacity.  As  watchman,  deriving  authority  from  the 
company,  it  was  his  duty  to  protect  the  property  on  their  premises 
which  they  had  entrusted  to  his  care,  and  he  was  thus  clothed 
with  implied  authority  from  them  to  do  such  reasonable  acts 
as  he  might,  on  the  exigency  of  the  moment,  deem  necessary,  in 
order  to  prevent  injury  to  their  property. 

If,  therefore,  he  had  found  the  plaintiffs  on  the  premises  of  the 
defendants,  endeavouring  to  steal  the  property  placed  by  them  under 
his  charge,  it  would  have  been  within  the  scope  of  his  authority, 
as  their  servant,  to  arrest  them  if  he  deemed  it  advisable  to  do  so, 
in  order  to  perform  his  duty  as  watchman,  of  preventing  injury 
to  the  property  in  question.  But  such  was  the  limit  of  his  implied 
authority,  and  any  acts  of  his  in  excess  of  such  authority  would 
not  bind  the  defendants:  Poulton  v.  London  & South-Western  R.W. 
Co.,  L.R.  2 Q.B.  534,  540;  Lyden  v.  McGee  (1888),  16  O.R.  105,  108. 

In  Abraham  v.  Deakin,  [1891]  1 Q.B.  516,  the  court  (at  p.  521) 
adopted  as  a correct  exposition  of  the  law  the  view  expressed  in 
Bank  of  New  South  Wales  v.  Owston  (1879),  4 App.  Cas.  270,  “that 
the  mere  fact  that  a man  was  the  manager  of  a bank  did  not  confer 
upon  him  an  implied  authority  to  give  a man  into  custody  for 
stealing  a bill  of  exchange  when  the  act  was  past  and  gone,  and 
the  arrest  of  the  offender  was  not  necessary  for  the  protection  of 
the  property  of  the  bank,  but  was  made  only  for  the  purpose  of 
punishing  him  and  vindicating  the  law.” 

In  Poulton  v.  London  & South-Western  R.W.  Co.,  supra,  Black- 
burn, J.,  says,  at  p.  540:  “Having  no  power  themselves,  they 

cannot  give  the  station-master  any  power,  to  do  the  act.  There- 
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fore,  the  wrongful  imprisonment  is  an  act  for  which  the  plaintiff, 
if  he  has  a remedy  at  all,  has  it  against  the  station-master  person- 
ally, but  not  against  the  railway  company ;”  and  in  the  same  case 
Mellor,  J.,  says  (ib.) : “I  am  entirely  of  the  same  opinion.  I think 
the  distinction  is  clear;  it  limits  the  scope  of  authority,  to  be  implied 
from  the  fact  of  being  the  station-master  to  such  acts  as  the  com- 
pany could  do  themselves,  and  I do  not  think  it  ever  can  be  implied 
that  the  company  authorized  the  station-master  to  do  that  which 
they  have  no  authority  to  do  themselves;  and  that  seems  to  me 
to  be  the  boundary  line.  ...  If  the  station-master  had  made 
a mistake  in  committing  an  act  which  he  was  authorized  to  do, 
I think  in  that  case  the  company  wTould  be  liable,  because  it  would 
be  supposed  to  be  done  with  their  authority.  Where  the  station- 
master  acts  in  a manner  in  which  the  company  themselves  would 
not  be  authorized  to  act,  and  under  a mistake  or  misapprehension 
of  what  the  law  is,  then  I think  the  rule  is  very  different;  and  I 
think  that  is  the  distinction  on  which  the  whole  matter  turns;” 
and  Shee,  J.,  in  the  same  case  says:  an  authority  cannot  be 
implied  to  have  been  given  to  a servant  to  do  an  act,  which,  if  his 
master  were  on  the  spot,  the  master  would  not  be  justified  in  doing, 
on  the  assumption  of  a particular  state  of  facts.  ” 

Here  the  arrest  was  made  after  the  attempted  robbery,  and 
on  a public  street  some  distance  from  the  defendants'  premises, 
and  on  the  following  day  Jardine  swore  to  an  information  charging 
the  plaintiffs  with  having  endeavoured  to  break  into  a freight  car 
with  intent  to  steal  therefrom.  There  was  no  evidence  that  any- 
thing, in  fact,  had  been  stolen.  The  defendants'  property  was 
safe  before  the  arrest.  Therefore,  that  act  and  the  subsequent 
events  complained  of  were  not  in  the  interest  of  the  company, 
either  for  the  purpose  of  preventing  a theft  or  of  recovering  stolen 
property,  but  were  simply  punitive  in  their  character,  in  vindica- 
tion of  the  law,  an  object  in  which  the  company  in  common  with 
the  general  public  was  interested. 

Under  the  Railway  Act  the  company  had  no  authority  to  do 
what  Jardine  had  thus  done,  and  it  ought  not  to  be  inferred  that 
the  company  had  conferred  on  him  authority  to  do  what  it  could 
not  itself  lawfully  do:  Allen  v.  London  & South-Western  R.W.  Co. 
(1870),  L.R.  6 Q.B.  65;  unreported  case  of  Jones  v.  Duck,  The 
Times,  March  16th,  1900. 
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I therefore  think  that,  as  watchman,  Jardine  had  no  implied 
authority  from  the  defendants,  either  to  arrest  or  prosecute  the 
plaintiffs,  and  that  the  defendants  are  not  liable  therefor. 

The  next  question  is  whether,  assuming  that  the  arrest  and  pros- 
ecution were  made  by  Jardine  in  his  capacity  of  constable,  the 
defendants  are  liable  therefor.  At  their  instance  he  was,  under 
the  provisions  of  sec.  241  of  the  Railway  Act,  3 Edw.  VII.  ch.  58, 
appointed  to  act  as  constable  on  and  along  their  railway. 

Sub-section  2 empowers  a person  so  appointed  to  “ act  as  a 
constable  for  the  preservation  of  the  peace,  and  for  the  security 
of  persons  and  property  against  unlawful  acts  on  such  railway, 
and  on  any  of  the  works  belonging  thereto.  . . . and  in  all 

places  not  more  than  a quarter  of  a mile  distant  from  such  railway, 
and  shall  have  all  such  powers,  protections  and  privileges  for  the 
apprehending  of  offenders,  as  well  by  night  as  by  day,  and  for 
doing  all  things  for  the  prevention,  discovery  and  prosecution 
of  offences,  and  for  keeping  the  peace,  which  any  constable  duly 
appointed  has  within  his  constable  wick.” 

Sub-section  6 enacts  that  “every  such  constable  who  is  guilty 
of  any  neglect  or  breach  of  duty  in  his  office  of  constable,  shall  be 
liable,  on  summary  conviction  . . . to  a penalty  not  ex- 
ceeding eighty  dollars,  or  to  imprisonment,  . . . Such  penalty 

may  be  deducted  from  any  salary  due  to  such  offender,  if  such  con- 
stable is  in  receipt  of  a salary  from  the  company.” 

There  was  no  evidence  that  the  defendants  gave  any  instruc- 
tions or  directions  to  Jardine  in  the  discharge  of  his  duties  as  con- 
stable at  any  time.  On  the  contrary,  they  appear  to  have  wholly 
abstained  from  interfering  with  him,  leaving  him  to  perform,  in 
accordance  with  his  own  judgment,  the  duties  cast  upon  him  by 
the  statute. 

Thus  Jardine  having  no  express  authority  from  the  defendants 
to  make  the  arrest  and  lay  the  information,  they  would  not  be 
liable  unless  an  implication  of  authority  would  arise  because  of 
their  having  brought  about  his  appointment  as  constable. 

In  Hart  v.  City  of  Bridgeport  (1876),  13  Blachford  Circuit  Court 
Rep.  289,  294;  Eastman  v.  Meredith  (1858),  36  N.H.  284;  Max- 
milian  v.  Mayor,  etc.,  of  New  York  (1875),  62  N.Y.  160;  Baker  v. 
West  Chicago  Commissioners  (1896),  66  111.  App.  507,  and  numerous 
other  cases  that  have  come  before  the  courts  of  the  United  States, 
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the  view  has  been  expressed  that  the  preservation  of  the  peace, 
protection  of  property,  prevention  and  punishment  of  crime,  are 
public  duties  in  the  discharge  of  which  the  whole  community  is 
interested  and  which  the  State  is  bound  to  perform  for  the  benefit 
of  society  generally,  and  that  if  for  convenience  the  State  delegates 
to  municipalities  the  power  of  appointing  peace  officers,  these  latter 
in  the  exercise  or  non-exercise  of  their  police  powers,  are  not  ser- 
vants or  officers  of  the  municipalities,  which  may  have  appointed 
them,  but  which  have  no  control  over  them  in  the  discharge  of 
their  duties. 

For  the  like  reason  such  peace  officers  appointed  on  the  recom- 
mendation under  the  authority  of  competent  legislation  by  a rail- 
way company,  must  be  regarded  as  officers  of  the  law  and  not  as 
servants  of  the  company. 

Under  the  Act  in  question,  whilst  the  railway  may  apply  to  the 
authorities  to  appoint  constables,  and  may  in  that  connection 
make  recommendations  of  persons  for  appointment,  it  has  no 
power  to  appoint,  the  Act  vesting  that  power  in  justices  of  the  peace, 
members  of  the  judiciary,  and  other  public  functionaries. 

The  statute  declares  what  shall  be  the  duties,  powers  and  pri- 
vileges of  these  constables,  and  imposes  upon  them  the  obligation 
of  performing  their  duty,  under  heavy  penalty  in  case  of  neglect, 
and  provides  for  their  dismissal  by  any  county  court,  superior 
court  Judge,  etc.;  the  only  interference  allowed  by  the  statute 
to  the  company  being  to  dismiss  “any  such  constable  who  is  acting 
on  such  railway.  ” 

Thus,  a constable,  on  his  appointment,  derives  his  authority 
from  the  statute  not  from  the  company,  and  is  bound  by  the  statute, 
even  against  the  wishes  of  the  company,  to  perform  the  duties 
cast  upon  him  by  the  statute. 

Unless,  therefore,  the  company  should  actively  interfere  by 
directing  his  movements,  he  is  no  more  an  agent  of  the  company 
than  would  he  be  if  at  the  request  of  a private  citizen  he  were 
detailed  by  his  superior  officer  to  guard  a man’s  private  property. 

There  is  no  evidence  to  shew  that  in  either  of  these  cases  the 
defendants  exercised  any  control  over  Jardine’s  action  as  constable, 
and  therefore  as  held  in  O’Donnell  v.  Canada  Foundry  Co., 
5 O.W.R.  216,  they  are  not  liable  therefor. 
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In  Dennison  v.  Canadian  Pacific  R.W.  Co.,  36  N.B.  250,  253, 
Macleod,  J.,  expressed  the  view  that  a railway  company,  simply 
because  of  procuring  the  appointment  of  a constable  under  the 
Act,  did  not  thereby  become  responsible  for  his  action  as  constable. 
I think  the  appeal  should  be  dismissed  with  costs. 


Mabee,  J.,  concurred. 


Britton,  J.: — I agree  with  the  decision  of  the  Judge  of  the 
county  court  before  whom  these  actions  were  tried,  and  also  with 
the  learned  Chief  Justice  of  the  Exchequer  Division,  that  there 
was  no  evidence  against  the  defendants  that  could  properly  be 
submitted  to  a jury. 

The  mere  fact  that  Jardine  was  in  the  employ  of  the  defendants 
at  the  time  the  arrest  was  made,  assuming  for  the  purpose  of  these 
cases  that  he  was  then  so  employed,  is  not  sufficient  to  connect 
the  defendants  with  the  arrest. 

The  fact  that  Jardine  was,  while  in  the  employ  of  the  defendants, 
a constable,  and  that  he  had  been  appointed  a constable  at  the 
request  of  defendants,  under  sec.  241  of  the  Railway  Act,  for  duty 
upon  and  along  the  line  of  defendants’  railway,  is  in  no  way  sufficient 
to  make  defendants  even  yrima  facie  liable  for  the  arrest  com- 
plained of. 

Nothing  was  shewn  as  to  any  previous  act  of  Jardine,  or  as  to 
any  general  instructions  to  him,  or  as  to  any  definition  of  his  duties, 
from  which  it  could  be  inferred  that  the  defendants  authorized  an 
arrest  not  made  on  or'  adjacent  to  defendants’  line  of  railway,  or 
upon  any  of  defendants’  premises. 

There  was  no  evidence  of  approval  or  ratification  by  defendants 
of  the  acts  of  Jardine. 

I agree  that  appeal  should  be  dismissed  with  costs. 


A.H.F.L. 
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[DIVISIONAL  COURT.] 
Yeates  v.  Grand  Trunk  R.W.  Co. 


Railways — Accident — Injury  to  Cattle — Crossing — Negligence — Special  Agree- 
ment— Liability — Tenant — Railway  Act,  1803 — 3 Edw.  VII.  ch.  58,  sec. 
237,  sub-sec.  4 ( D .) . 

Sec.  237,  sub-sec.  4,  of  the  Canada  Railway  Act,  1903,  3 Edw.  VII.  ch.  58, 
(D.)  enacts  that:  “When  any  cattle  or  other  animals  at  large  upon  the 
highway  or  otherwise,  get  upon  the  property  of  the  company  and  are  killed 
or  injured  by  a train,  the  owner  of  such  animals  so  killed  or  injured  shall 
be  entitled  to  recover  the  amount  of  such  loss  or  injury  against  the  com- 
pany . . . unless  the  company  . . . establishes  that  such  animals 

got  at  large  through  the  negligence  . . of  the  owner  or  his  agent  . . — 

Held  that,  on  the  proper  construction,  the  reference  in  the  above  section 
is  not  to  animals  getting  upon  the  railway  from  an  adjoining  en- 
closure, but  only  to  animals  at  large  upon  the  highway  or  otherwise  at 
large;  and  that  it  can  have  no  reference  to  animals  escaped  from  an  ad- 
joining field  where,  apart  from  any  defect  in  railway  fencing,  they  were 
properly  enclosed. 

The  action  was  brought  for  the  loss  of  cattle  of  the  plaintiff  which  escaped 
from  his  enclosure  and  got  upon  the  railway  and  were  killed.  The  plain- 
tiff was  a lessee  from  the  owner  for  one  year,  and  his  animals  got  on  the 
railway  owing  to  a defective  gate  at  the  farm  crossing.  Prior  to  the 
plaintiff ’s  lease  the  owner  had  agreed  with  the  defendants  ’ that  he  might 
put  in  the  crossing  provided  he  did  it  himself  and  would  keep  his  gates 
up,  and  that  the  defendants  should  not  be  responsible  for  anything  he 
might  lose  on  that  crossing: — 

Held,  that  this  agreement  exonerated  the  defendants,  the  plaintiff  being 
bound  by  it  whether  he  knew  it  or  not  when  he  took  his  lease. 

Held,  also,  per  Riddell,  J.,  that  the  plaintiff’s  contributory  negligence  disen- 
titled him  to  recover.  It  was  proved  by  evidence  properly  admitted  that 
the  plaintiff  had  agreed  with  the  owner  to  keep  up  the  gates,  and  while 
this  could  not  be  relied  upon  by  the  defendants  as  an  estoppel,  or,  in  itself 
a perfect  defence  by  way  of  contract,  it  was  cogent  evidence  of  con- 
tributory negligence,  for  the  plaintiff  knew  it  was  his  duty  to  keep  the  gate 
in  repair  and  he  knew  that  the  gate  was  not  a safe  gate,  yet  he  deliberately 
put  his  animals  into  the  field. 


This  was  an  appeal  by  the  plaintiff  from  the  judgment  of  His 
Honour  the  Judge  of  the  county  court  of  the  county  of  Lambton, 
dismissing  this  action  with  costs,  under  the  circumstances  stated 
in  the  judgments  of  this  Court.  The  action  was  brought  for  the 
loss  of  one  horse  and  three  cows  belonging  to  the  plaintiff,  which 
had  escaped  from  the  plaintiff’s  enclosure  and  got  upon  the  defen- 
dants’ railway  and  been  killed.  The  appeal  was  argued  on  Febru- 
ary 20th,  1907,  before  Falconbridge,  C.J.K.B.,  and  Britton 
and  Riddell,  JJ. 

A.  Weir,  for  the  plaintiff,  contended  that  the  only  question  was 
whether  the  plaintiff  had  by  any  act  of  his  debarred  himself  from 
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recovery;  that  as  to  the  Railway  Act,  1903,  3 Edw.  VII.  ch.  58, 
sec.  237  (4),*  the  clause  as  to  negligence  only  applies  to  the  case  of 
cattle  at  large  on  the  railway:  Dunsford  v.  Michigan  Central  R.W . 
Co.  (1893),  20  A.R.  577.  He  also  cited  Bacon  v.  Grand  Trunk 
R.W.  Co.  (1906),  12  O.L.R.  196. 

W.  E.  Foster,  for  the  Grand  Trunk  R.W.  Co.,  contended 
that  Yeates  could  occupy  no  higher  position  than  Jamieson,  who 
had  agreed  to  keep  up  the  crossing;  and  that  the  plaintiff 
knew  of  the  defects  when  he  put  the  cattle  in:  Grand  Trunk 
R.W.  Co.  v.  Perrault  (1905),  36  S.C.R.  671. 

J . Cowan,  K.C.,  for  Jamieson,  contended  that  the  plaintiff  as 
tenant  could  only  take  the  position  of  Jamieson:  Great  Western 
R.W.  Co.  v.  Vilaire  (1862),  11  C.P.  509;  Clayton  v.  Great  Western 
R.W.  Co.  (1873),  23  C.P.  137;  Kilmer  v.  Great  Western  R.W.  Co. 
(1874),  35  U.C.R.  595;  Corry  v.  Great  Western  R.W.  Co.  (1881), 
7 Q.B.D.  322,  at  p.  327;  that  sub-sec.  4 of  sec.  237  of  the 
Railway  Act,  1903,  does  not  apply  to  adjoining  owners;  that  the 
object  is  to  put  people  who  have  stray  cattle  in  the  same  position 
as  adjoining  owners;  that  here  the  cattle  were  not  at  large  and  the 
sub-section  does  not  apply.  He  also  cited,  on  the  question  of  the 
admissibility  of  evidence  of  the  agreement  between  Jamieson  and 
the  defendants:  Taylor  on  Evidence  (Black.  ed.),at  pp.  1015-7; 


3 Edw.  VII.  ch.  58,  sec.  237  (D.):  No  horses,  sheep,  swine  or  other  cattle 
shall  he  permitted  to  be  at  large  upon  any  highway,  within  half  a mile  of  the 
intersection  of  such  highway  with  any  railway  at  rail  level,  unless  such  cattle 
are  in  charge  of  some  competent  person  or  persons,  to  prevent  their  loitering 
or  stopping  on  such  highway  at  such  intersection,  or  straying  upon  the  railway. 

2.  All  cattle  found  at  large  contrary  to  the  provisions  of  this  section 

may  ...  be  impounded  . . . 

3.  If  the  cattle  of  any  person,  which  are  at  large  contrary  to  the  pro- 
visions of  this  section,  are  killed  or  injured  by  any  train  at  such  point  of 
intersection,  he  shall  not  have  any  right  of  action  against  any  company  in 
respect  of  the  same  being  so  killed  or  injured. 

4.  When  any  cattle  or  other  animals  at  large  upon  the  highway  or  other- 
wise, get  upon  the  property  of  the  company  and  are  killed  or  injured  by  a 
train,  the  owner  of  such  animal  so  killed  or  injured  shall  be  entitled  to  recover 
the  amount  of  such  loss  or  injury  against  the  company  in  any  action  in  any 
court  of  competent  jurisdiction,  unless  the  company,  in  the  opinion  of  the 
co.urt  or  jury  trying  the  case,  establishes  that  such  animal  got  at  large  through 
the  negligence  or  wilful  act  or  omission  of  the  owner  or  his  agent;  but  the  fact 
that  such  animal  was  not  in  charge  of  some  competent  person  or  persons 
shall  not,  for  the  purpose  of  this  sub-section,  deprive  the  owner  of  his  right 
to  recover. 
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Macdonald  v.  Longbottom  (1859),  28  L.J.Q.B.  293;  Bulmer  v. 
Brumwell  (1886),  13  A.R.  411;  Morgan  v.  Griffith  (1871),  L.R. 
6 Ex.  70;  Erskine  v.  Adeane  (1871),  L.R.  8 Ch.  756;  McManus  v. 
Cooke  (1887),  35  Ch.D.  681;  Handy  v.  Carruthers  (1894),  25 
O.R.  279. 

Weir,  in  reply,  referred  to  Houston  v.  McLaren  (1887),  14  A.R. 
103,  at  pp.  108,  109. 

March  11.  Britton,  J.: — The  action  was  brought  for  the  loss 
of  one  horse  and  three  cows,  which  escaped  from  plaintiff's  en- 
closure and  got  upon  defendants'  railway  and  were  killed. 

The  third  party,  Angus  Jamieson,  is  the  owner  of  all  of  lot  24 
in  the  front  or  9th  concession  of  the  township  of  Sarnia,  except 
that  part  taken  by  defendants  for  their  right  of  way. 

On  April  7th,  1906,  Jamieson  made  a lease  of  this  land  to  the 
plaintiff  for  one  year — from  April  1st,  1906.  On  September  6th, 
1906,  the  animals  mentioned  got  from  the  land,  where  they  were 
lawfully  pasturing,  upon  the  railway,  and  they  did  so  because 
of  a defective  and  insufficient  gate  or  an  insufficiently  fastened 
gate,  at  the  farm  crossing. 

The  plaintiff  asserts  and  seeks  to  establish  liability  on  the  part 
of  the  defendants  on  two  grounds: — 

(1)  Under  the  Railway  Act,  1903,  3 Edw.  VII.  ch.  58,  sec.  237, 
sub-sec.  4 (D.),  and, 

(2)  Under  sec.  199  of  that  Act. 

As  to  the  first,  in  my  opinion,  sec.  237,  sub-sec.  4,  does  not  apply 
to  the  case  of  animals  getting  upon  the  railway  from  an  adjoining 
field  or  enclosure,  but  applies  only  to  animals  at  large  upon  the 
highway  or  otherwise  at  large.  It  can  have  no  reference  to  animals 
escaping  from  an  adjoining  field  where,  apart  from  any  defect  in  the 
railway  fence,  they  were  properly  enclosed.  If  the  broad  meaning 
contended  for  by  the  plaintiff  could  be  given  to  this  section,  the  de- 
fendants would  be  liable  for  the  loss  of  animals  in  cases  in  which 
no  breach  of  duty  on  the  part  of  the  defendants  could  be  shewn. 
Sub-section  4 is  very  badly  worded,  and  perhaps  not  easy  of  clear 
interpretation,  but  it  was  intended  to  have  the  meaning  put  upon 
it  as  it  appears  in  the  R.S.C.  1906,  ch.  37,  sec.  294,  sub-sec.  4,  and 
sec.  295.* 

*R.S.C.  1906,  ch.  37,  sec.  294,  sub-sec.  4: — Where  any  horses,  sheep, 
swine  or  other  cattle  at  large,  whether  upon  the  highway  or  not,  get  upon 
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None  of  the  cases  cited  by  the  plaintiff  upon  this  point  as  to 
construction  of  sec.  237,  or  liability  under  it,  assist  the  plaintiff 
to  the  smallest  extent. 

As  to  the  second,  there  is  more  to  be  said.  There  is  no  doubt 
primarily  the  liability  to  fence,  and  the  law  requires  “ fences  of  a 
minimum  height  of  4 feet  6 inches  on  each  side  of  the  railway; 
(b)  swing  gates  in  such  fences,  of  the  minimum  height  aforesaid, 
with  proper  hinges  and  fastenings  at  farm  crossings,  provided  that 
sliding  or  hurdle  gates  already  constructed  may  be  maintained.” 

The  defence  upon  this  branch  of  the  case  is  put  upon  two  grounds: 

(1)  An  express  agreement  between  the  third  party  and  the  de- 
fendants that  this  crossing  was  for  the  owners’  convenience  and  that 
he  should  assume  all  responsibility  for  it  and  that  the  defendants 
should  not  be  under  any  liability  in  reference  to  it : (a)  it  is  said  this 

agreement  was  known  to  the  plaintiff,  and  the  plaintiff  accepted  the 
lease  subject  to  it,  he  agreeing  with  the  owner  in  reference  to  it 
as  the  owner  had  agreed  with  the  defendants:  (b)  it  is  argued  that, 
without  any  such  knowledge  on  the  part  of  the  plaintiff,  and  without 
any  agreement  between  him  and  his  landlord,  he  stands  as  between 
him  and  the  defendants  in  no  better  position  than  the  landlord. 

And  (2)  contributory  negligence  on  the  part  of  the  plaintiff. 

The  trial  Judge  found  that  such  an  agreement  was  made  by 
the  third  party  with  the  defendants. 

There  is  not,  as  I read  the  reasons  for  judgment,  any  express 
finding  that  the  plaintiff  knew  of  this  agreement  with  the  de- 
fendants, and  there  is  no  finding  of  any  undertaking  or  agreement 

the  property  of  the  company  and  are  killed  or  injured  by  a train,  the  owner 
of  any  such  animal  so  killed  or  injured  shall,  except  in  the  cases  otherwise 
provide!  for  by  the  next  following  section,  be  entitled  to  recover 
unless  the  company  establishes  that  such  animal  got  at  large  through  the 
negligence  or  wilful  act  or  omission  of  the  owner,  or  his  agent,  or  of  the 
custodian  of  such  animal  or  his  agent. 

Sec.  295. — No  person  whose  horses,  cattle,  or  other  animals  are  killed  or 
injured  by  any  train  shall  have  any  right  of  action  against  any  company  in 
respect  of  such  horses,  cattle,  or  other  animals  being  so  killed  or  injured,  if 
the  same  were  so  killed  or  injured  by  reason  of  any  person- — 

(a)  for  whose  use  any  farm  crossing  is  furnished  failing  to  keep  the 
gates  at  each  side  of  the  railway  closed,  when  not  in  use;  or, 

(b)  . . . 

(c)  ... 

(d)  . . . 

(e)  . . . 
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on  the  plaintiff's  part  to  look  after  the  crossing  or  railway  fences 
or  gates  thereat. 

There  is  evidence  that  when  the  plaintiff  called  upon  the  third 
party  before  the  lease  was  executed  and  when  the  proposed  lease 
was  discussed,  Mrs.  Jamieson  (wife  of  the  third  party)  notified  the 
plaintiff  that  the  crossing  was  theirs,  and  that  the  plaintiff  must 
be  responsible  for  it.  It  may  be  that  the  Judge  intended  to  find 
this  to  be  true,  although  the  plaintiff  contradicts  it.  The  Judge 
does  not  say  what  his  finding  is. 

What  was  the  agreement  between  Jamieson  and  the  defendants? 
Jamieson's  account  of  it  is,  that  he  wanted  this  crossing  as  a second 
crossing;  that  some  person,  presumably  Mr.  Hannaford,  assuming 
to  represent  the  defendants,  came  to  Jamieson's  and  told  him  that 
he,  Jamieson,  could  put  in  the  crossing  provided  he  did  it  himself, 
and  would  take  it  up  afterwards,  and  would  keep  his  gates  up,  and 
that  the  defendants  would  not  be  responsible  for  anything  he  would 
lose  on  that  crossing;  and  Jamieson  did  build  the  crossing,  and 
did  construct  the  gates,  and  he  kept  the  gates  and  crossing  in  repair 
down  to  the  time  of  leasing  to  the  plaintiff.  The  learned  Judge 
finds,  and  upon  evidence  quite  sufficient  to  warrant  the  finding, 
that  such  an  agreement  was  made.  Such  an  agreement  was  under 
.the  authorities  sufficient  to  exonerate  the  defendants,  as  between 
them  and  Jamieson,  for  liability  for  accidents  occurring  by  reason 
of  the  gates  at  that  crossing. 

In  Great  Western  R.W.  Co.  v.  Vilaire,  11  C.P.  509,  the  defendants 
had  at  the  request  of  the  plaintiff  constructed  gates  and  fastenings 
for  the  accommodation  of  the  plaintiff,  in  place  of  a continuous 
fence.  The  Court  held  that  by  accepting  the  gates  the  plaintiff 
must  be  held  to  have  acquiesced  in  the  fence  being  so  constructed. 
I assume  that  the  animals  got  upon  the  railway  not  by  reason  of 
the  gate  being  left  open,  but  solely  by  reason  of  the  gate  and  its 
fastenings  being  defective  and  insufficient.  The  owner  of  the  land, 
for  his  own  convenience  and  benefit,  constructed  the  gate  and  ac- 
cepted it,  and  that  by  him  was  a waiver  of  the  statutory  duty  to 
fence,  and  as  to  damage  resulting  from  what  he  did,  an  exoneration 
of  the  defendants  from  liability. 

Then,  is  the  plaintiff,  assuming  that  he  did  not  know  of  the 
agreement  of  his  landlord,  bound  by  it?  I put  it  this  way  because 
the  knowledge  of  the  plaintiff  is  a question  of  fact  upon  which  the 
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Judge  has  not  expressly  found,  and  if  material  the  plaintiff’s  only 
remedy  would  be  a new  trial. 

I think  the  plaintiff  is  bound  by  the  agreement  whether  he  knew 
of  it  or  not,  and  I agree  with  the  learned  Judge  that  the  case  cited 
of  Corry  v.  Great  Western  R.W.  Co.,  7 Q.B.D.  322,  is  authority 
for  it.  In  that  case  the  settlement  by  the  landlord  with  the  railway 
company  was  after  the  lease ’was  made  and  during  its  currency. 
The  plaintiff  was  an  occupier  when  settlement  made,  and  was  held 
entitled  to  recover  for  the  loss  of  his  cow. 

Bramwell,  L.J.,  at  p.  325,  said:  “His  landlord  cannot  be  taken 
to  have  given  up  any  right  which  the  plaintiff  had  as  his  tenant,  and 
I think  it  would  be  a hardship  upon  the  plaintiff  if  it  were  otherwise, 
because  the  plaintiff  was  no  party  to  the  agreement  by  which  the 
landlord  gave  up  the  right  to  fencing,  and  the  landlord  did  not 
choose  to  give  him  notice  to  quit,”  etc. 

Baggallay,  L.J.,  at  p.  327:  “No  doubt  it  would  have  been  in 
the  power  of  the  railway  company  to  have  required  such  tenancy 
to  be  put  an  end  to.  If  that  had  been  done  I should  have  agreed 
. . . . that  a person  who  acquired  a fresh  tenancy  after  the 

owner  had  given  up  his  right  to  the  accommodation  works,  could 
not  enforce  such  a demand  as  is  made  by  the  plaintiff  in  the  present- 
action.” 

Then  this  case  is  within  Kilmer  v.  Great  Western  R.W.  Co.r 
35  U.C.R.  595,  cited  by  the  learned  Judge.  Although  not  the 
same  point  in  that  case,  the  same  principle  is  involved.  It  was. 
there  held,  that  as  the  fence  was  originally  removed  with  the  assent 
of  the  parties  interested  in  it,  the  defendants  could  not  be  liable 
without  a notice  to  erect  it  from  some  one  duly  authorized.  • 

Here  unquestionably  the  defective  gate  and  fastenings  for  this 
crossing  and  the  crossing  itself  were  placed  with  the  assent  of  all 
parties  then  interested.  The  plaintiff  knew  of  the  defects  and 
danger.  He  did  not  call  upon  his  landlord,  or  the  defendants,  tO' 
put  a proper  gate  and  fastenings. 

For  these  reasons  I think  the  appeal  fails. 

As  to  contributory  negligence,  I agree  with  the  trial  Judge  in 
his  conclusion  that,  were  it  not  for  the  agreement  which  the  third 
party  made  with  the  defendants,  the  defendants  would  be  liable 
in  this  action.  The  plaintiff  would  not  be  disentitled  to  recover 
by  reason  of  his  continued  use  of  the  faulty  gate  and  its  fastenings. 
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If,  as  between  him  and  the  defendants,  it  was  the  duty  of  defendants 
to  provide  and  maintain  a proper  gate  and  fastenings,  as  prescribed 
by  statute,  such  knowledge  as  the  plaintiff  had,  and  such  use  as 
the  plaintiff  made  of  the  gate  and  fastenings  as  they  were,  would 
not  warrant  the  conclusion  that  the  plaintiff  has  adopted  them 
as  sufficient.  See  McMichael  v.  Grand  Trunk  Railway  Company 
(1886),  12  O.R.  547;  Dunsford  v.  Michigan  Central  R.W.  Co., 
20  A.R.  577;  Studer  v.  Buffalo  and  Lake  Huron  R.W.  Co.  (1866), 
25  U.C.R.  160. 

Appeal  dismissed  with  costs. 
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Falconbridge,  C.J.: — I agree  that  the  appeal  should  be  dis- 
missed with  costs. 


Riddell,  J.: — Angus  Jamieson,  being  the  owner  of  lot  24  in  the 
9th  concession  of  the  township  of  Sarnia,  through  which  the  line 
of  the  defendants  ran,  was  provided  with  a crossing  by  the  de- 
fendants. He  was  desirous  of  having  another  crossing,  and  entered 
into  an  arrangement  with  a servant  of  the  defendants  that  he  might 
put  in  another  crossing  at  his  own  expense  upon  condition  that  he 
should  keep  up  the  gates,  and  relieve  the  defendants  of  any 
liability  for  any  stock  lost  on  that  crossing.  This  arrangement 
was  carried  out  and  the  crossing  made,  and  Jamieson  thereafter 
continued  to  look  after  the  gates.  On  one  occasion  two  cows 
of  his  escaped  at  this  crossing  and  wTere  killed;  but  no  claim  was 
made  upon  the  defendants,  as  he  knew  he  “ couldn’t  get  any- 
thing.” 

On  April  7th,  1906,  he  leased  the  land  to  the  plaintiff.  During 
the  negotiations  for  the  lease  Jamieson  and  others  swear  that  the 
plaintiff  received  full  notice  of  the  agreement  with  the  defendants, 
and  agreed  to  keep  the  gate  at  the  crossing  in  proper  repair.  The 
plaintiff  denies  this,  but  the  learned  county  court  Judge  finds  it  as 
a fact,  and  I agree  with  him.  It  is  also  found  upon  satisfactory 
evidence  that  the  gates  were  at  the  time  of  the  demise  in  good 
condition. 

The  plaintiff  did  not  keep  the  gates  in  repair.  On  September 
6th,  1906,  at  which  time  as  admitted  by  his  counsel  he  knew  the 
gates  were  not  safe,  he  placed  certain  horses  and  cattle  in  a field 
adjoining  the  line  of  the  railway  where  was  a defective  gate;  these 
animals  got  through  the  defective  gate  and  were  killed.  He  sued 
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the  defendants  in  the  county  court  of  the  county  of  Lambton  for 
damages.  Jamieson  was  brought  in  as  a third  party  and  the  action 
tried  at  Sarnia  by  the  learned  county  court  Judge  of  that  county. 
By  him  the  action  was  dismissed. 

An  appeal  was  taken  before  us  and  argued  with  great  ability 
by  counsel  for  all  parties. 

Mr.  Weir  contended  for  the  plaintiff: 

(1)  That  evidence  should  not  have  been  allowed  of  the  alleged 
contract  between  the  defendants  and  third  party,  such  evidence 
being  forbidden  by  the  Statute  of  Frauds. 

(2)  That  evidence  should  not  have  been  allowed  of  the  agree- 
ment by  the  plaintiff  with  the  third  party  to  keep  up  the  gates. 

(3)  That  even  if  such  an  agreement  were  made,  the  defendants 
should  not  be  allowed  to  take  advantage  of  it  by  way  of  estoppel 
or  contract,  as  there  is  no  privity  of  contract  between  them  and 
the  plaintiff. 

(4)  This  contract  between  the  defendants  and  Jamieson  was 
put  an  end  to  by  the  acts  of  the  defendants  in  changing  a gate. 

(5)  And  in  any  case,  sec.  237  (4)  of  the  Railway  Act,  1903, 
concludes  the  case  in  favour  of  his  client. 

As  to  the  first  point,  I think  Great  Western  R.W.  Co.  v. 
Vilaire,  11  C.P.  509,  furnishes  a complete  answer  to  the  objection. 

The  second  objection  is  also  untenable.  It  is  of  course  clear 
law  that  a written  document  such  as  the  lease  given  here  by  the 
third  party  to  the  plaintiff  cannot  be  varied  by  parol.  A very 
strong  case  is  Henderson  v.  Arthur,  [1907]  1 K.B.  10.  But  this 
is  not  a matter  of  varying  or  in  any  way  affecting  the  terms 
of  the  lease.  The  gate  which  the  plaintiff  offered  to  keep  in  repair 
is  not  upon  the  demised  land  but  on  the  land  of  the  defendants. 
The  agreement  is  collateral  to  the  lease  and  does  not  vary  or  purport 
to  vary  any  of  the  provisions  therein  contained:  Erskine  v.  Adeane 
L.R.  8 Ch.  750;  Morgan  v.  Griffith,  L.R.  6 Ex.  70;  Angell  v.  Duke 
(1875),  L.R.  10  Q.B.  174;  Heseltine  v.  Simmons,  [1892]  2 Q.B.  547; 
De  Lassalle  v.  Guildford,  [1901]  2 K.B.  215. 

The  third  objection  is,  I think,  well  taken.  In  the  case  of 
Randall  v.  Ahearn  Ottawa  Electric  Co.  (1903),  6 O.L.R.  619,  S.C. 
sub  nom.  Randall  v.  Ahearn  & Soper  (1904),  34  S.C.R.  698,  Randall 
was  a lineman  in  the  employ  of  the  Ottawa  Electric  Company,  and 
in  his  agreement  with  his  employers  it  had  been  stipulated  that 
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whenever  he  was  at  work  where  there  was  any  possibility  of  receiv- 
ing a shock,  he  should  wear  rubber  gloves.  He  was  on  a pole  near 
wires  belonging  to  Ahearn  & Soper;  he  was  not  wearing  rubber 
gloves,  and  so  he  received  a severe  shock,  resulting  in  a fall  and 
much  injury  to  him.  In  an  action  against  Ahearn  & Soper,  while 
it  was  admitted  that  the  plaintiff  must  necessarily  fail  in  an  action 
against  his  own  employers,  “the  bald  fact  of  the  absence  of  gloves 
on  the  plaintiff’s  hands  at  the  time  of  the  accident  was  not  in  itself 
sufficient  to  withdraw  the  case  from  the  jury  ...  as  between 
plaintiff  and  defendant  between  whom  there  was  no  contractual 
relation  with  respect  to  gloves”:  34  S.C.R.,  at  p.  703. 

As  to  the  fourth  point,  I do  not  find  in  the  evidence  that  there 
was  as  a fact  any  termination  of  the  agreement  between  the  de- 
fendants and  the  third  party.  It  is  claimed  by  the  plaintiff  that 
a change  was  made  in  the  gates  as  put  in  and  kept  up  by  Jamieson; 
but  Jamieson,  upon  being  examined  by  the  trial  Judge,  shews  that 
he  knew  all  about  the  change,  and  there  is  no  pretence  that  he  ever 
complained  of  the  change.  He  is  not  complaining  now;  but  both 
in  his  pleadings  and  at  the  trial  he  asserts  the  continued  existence 
of  the  agreement. 

If  the  east  crossing — i.e.,  that  which  the  defendants  were  to 
keep  up — has  been  closed  by  them,  it  may  be  that  that  would  give 
Jamieson  a right  of  action;  or  it  may  be  that  he  might  apply  to 
the  Board  of  Railway  Commissioners  for  Canada  under  the  pro- 
visions of  sec.  198  (1)  (2).  This  application,  however,  would  require 
to  be  made  by  him,  the  land  owner,  and  not  by  the  tenant  in  any 
case. 

There  is  much  authority  against  the  right  of  the  land  owner 
to  have  a crossing  at  all  in  the  absence  of  an  express  contract, 
and  I do  not  think  it  necessary  in  this  case  to  decide  whether  any 
such  right  exists;  but  it  is  quite  baseless  in  law  to  say  that  the 
closing  up  of  the  east  crossing  in  any  way  compelled  the  defendants 
to  take  charge  of  that  to  the  west,  which  Jamieson  had  put  in  for 
his  own  purposes  and  agreed  to  take  care  of. 

The  fifth  point  now  remains  to  be  dealt  with.  If  it  were  nec- 
essary to  interpret  sea.  237  (4)  of  the  Railway  Act,  1903,  there 
would  be  much  difficulty  in  the  task.  Mr.  Weir  argues  that  the 
section  should  be  read  as  though  it  meant  that  if  cattle  got  upon  the 
property  of  the  company  from  being  at  large  upon  the  highway 
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then  if  they  were  killed  or  injured  the  owner  might  be  deprived  of 
any  right  to  compensation  if  it  were  proved  that  they  got  at  large 
through  the  negligence  of  the  owner,  etc.;  but  that  if  they  other- 
wise got  upon  the  property  of  the  company  and  were  killed  or  in- 
jured, the  company  could  not  get  rid  of  its  liability  by  any  evidence 
of  negligence  or  omission.  He  contends  that  it  should  be  read 
as  though  it  said:  “When  any  cattle  or  other  animals  at  large  upon 
the  highway  get  upon  the  property  of  the  company,  or  when  any 
cattle,  etc.,  otherwise  get  upon  the  property  of  the  company  and 
in  either  case  they  are  killed  or  injured  by  a train,  the  owner  of  any 
such  animal  . . . shall  be  entitled  to  recover  . . . against 
the  company  . . . unless  the  company  . . . establishes 

in  the  case  of  the  animal  so  getting  on  from  being  at  large  upon  the 
highway  that  such  animal  got  at  large  through  the  negligence 
. . . . of  the  owner,  etc.;  but  that  if  the  animal  got  on  the 

property  of  the  company  otherwise  than  from  being  at  large  upon 
the  highway,  the  company  must  pay,  no  matter  how  negligent  the 
owner  may  have  been.”  Whatever  the  section  may  mean,  it  cannot 
in  my  judgment  mean  that,  and  I think  if  the  company  can  prove 
that  the  animal  got  upon  the  property  of  the  company  through 
the  negligence,  etc.,  of  the  owners,  etc.,  a defence  is  made  out. 
Otherwise  an  owner  of  cattle  might  open  the  gate  to  the  railway 
track  and  let  his  cattle  run  out  and  be  killed;  and  then  recover  the 
amount  of  his  loss.  Or  he  might,  if  someone  tore  down  a fence, 
calmly  turn  his  cattle  into  the  field  and  stand  and  watch  them  go 
upon  the  railway  track  and  then  recover  from  the  company.  As 
at  present  advised,  I do  not  think  that  sec.  237  (4)  applies  to  the 
case  of  adjoining  land  owners  or  occupants  at  all,  their  case  being 
provided  for  by  sec.  199  (a)  (b).  If  this  is  so,  the  older  authorities 
are  still  good  law:  Kilmer  v.  Great  Western  R.W.  Co.,  35  U.C.R.  595; 
Clayton  v.  Great  Western  R.W.  Co.,  23  C.P.  137;  Corry  v.  Great 
Western  R.W.  Co.,  6 Q.B.D.  237,  7 Q.B.D.  322;  Dixon  v.  Great 
Western  R.W.  Co.,  [1897]  1 Q.B.  300,  at  pp.  305-6,  per  Rigby,  L.J. 

These  cases  decide  that  the  tenant  has  no  better  right  than  the 
landlord,  and  that  where  such  an  agreement  exists  as  is  proved  here 
the  landlord  has  no  claim,  and  consequently  the  tenant  has  no 
claim. 

But  if  the  law  is  changed  by  the  section  referred  to,  the  de- 
fendants are  entitled  to  succeed  if  they  shew  that  the  animals  got 
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upon  their  lands  or  to  the  place  at  which  they  were  injured  through 
the  negligence  of  the  plaintiff. 

They  can  do  this,  I think,  under  the  provisions  of  sec.  237  (4). 
And  even  if  they  cannot  rely  upon  the  express  provisions  of  that 
section,  they  can  do  so  upon  common  law  principles.  Whatever 
Parliament  did  mean,  they  certainly,  I think,  did  not  mean  to  take 
away  from  the  railways  the  defence  of  contributory  negligence. 
Upon  this,  the  agreement  between  the  plaintiff  and  the  third  party — 
while  it  cannot  be  relied  upon  by  the  defendants  as  an  estoppel, 
or  in  itself  as  a perfect  defence — is  cogent  evidence  of  contributory 
negligence:  34  S,C.R.,  at  p.  703 — “strong  evidence  of  negligence 
on  his  part:”  S.C.,  p.  708.  So  strong  evidence  that  the  Court  of 
Appeal  in  a similar  case  thought  it  absolutely  conclusive:  6 O.L.R., 
at  p.  630. 

The  plaintiff  knew  that  it  was  his  duty  to  keep  the  gate  in  repair; 
he  knew  the  gate  was  “not  a safe  gate,”  “not  a proper  gate,”  “not 
a good  gate,”  “certainly  not  a proper  gate  to  protect  cattle  from 
the  dangers  of  the  road.”  This  he  knew  for  months,  and  indeed 
he  had  made  up  his  mind  that  he  would  nail  it  up  next  morning. 
Knowing  all  this,  he  deliberately  put  his  animals  in  a field  with 
such  a gate.  Can  it  be  argued  that  there  is  not  cogent  evidence  of 
contributory  negligence  here?  Upon  the  undisputed  facts,  I think 
contributory  negligence  has  been  proved.  The  learned  trial  Judge 
has  found  that  it  was  by  his  own  negligence  that  the  plaintiff  met 
with  his  loss,  and  I agree  with  him. 

There  is  another  ground  upon  which  I think  the  plaintiff  must 
fail.  If  he  should  succeed  against  the  defendants,  the  defendants 
are  upon  the  facts  proved  and  found,  entitled,  to  an  indemnity  from 
the  third  party — the  third  party  would  be  entitled  to  recover  his 
loss  by  way  of  damages  from  the  plaintiff — so  that  in  the  result, 
the  plaintiff  would  have  to  bear  his  own  loss:  Watson  v.  Grant 

(1907),  9 O.W.R.  53. 

To  my  mind  the  case  is  as  though  A.  having  the  right  to  pass 
along  a public  highway  belonging  to  a municipality,  but  desiring 
to  cross  property  belonging  to  the  municipality,  makes  an  agree- 
ment with  the  municipality  that  he  may  cross  upon  the  express 
condition  that  he  will  keep  the  crossing  in  repair.  A.,  on  leasing 
his  land  to  B., makes  a contract  with  B.  that  B.  shall  keep  the  cross- 
ing in  repair.  B.  does  not  keep  the  crossing  in  repair,  but  on  the 
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contrary,  uses  the  crossing  from  time  to  time,  and  is  at  length, 
himself  injured  by  such  non-repair.  Could  it  be  successfully  con- 
tended that  B.  could  recover? 

In  the  present  case,  the  plaintiff  had  no  right  to  have  the  de- 
fective gate  in  the  fence  of  the  defendants  at  all  except  under  the 
express  agreement  between  his  landlord  and  the  company,  and 
that  was  under  the  express  condition  of  keeping  the  gates  in  proper 
repair.  This  condition  he  undertook  to  fulfil  and  failed.  By 
reason  of  this  failure  he  is  damnified.  It  must,  I think,  be  clear 
that  the  only  cause  of  the  accident  was  as  found  by  the  learned 
county  court  Judge — his  own  neglect. 

The  appeal  should  be  dismissed  with  costs. 

Since  writing  the  above  I have  had  an  opportunity  of  reading, 
the  judgment  of  my  brother  Britton.  I agree  with  his  construc- 
tions of  sec.  237,  sub-sec.  4,  of  the  Railway  Act  of  1903. 


A.  H.  F.  L- 
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[IN  CHAMBERS.] 

Re  Errington 

V. 

Court  Douglas  No.  27,  Canadian  Order  of  Foresters. 


1907 
April  8. 


Prohibition — Division  Court  Jurisdiction — Finding  of  Judge — Interference 
with — Judge  Giving  Himself  Jurisdiction  by  Error. 

On  a motion  to  a division  court  Judge  on  the  ground  that  the  defendant 
declined  to  give  any  evidence  or  enter  into  any  defence  on  the  merits 
because  the  plaintiff  had  not  shewn  that  he  had  taken  the  various  appeals 
to  the  domestic  forum  provided  for  by  the  conditions  of  a benefit  society, 
and  so  established  jurisdiction  in  the  division  court: — 

HJLd,  that  the  division  court  had  jurisdiction  and  that  the  question  to  be 
decided  was  not  In  what  court  the  action  should  be  brought?  but  Can 
such  an  action  succeed  in  law?  and  that  then  a High  Court  Judge  had  no 
right  to  dictate  to  a division  court  Judge. 

Held,  also,  that  a finding,  that  the  plaintiff  £‘had  exhausted  every  possible 
means  of  redress  in  the  domestic  forum’’  could  not  be  interfered  with,  as  a 
motion  for  prohibition  was  not  an  appeal;  and  that  the  division  court  Judge 
had  not  given  himself  jurisdiction  by  any  error,  but  that  any  mistake  he 
may  have  made  was  made  in  a matter  within  his  jurisdicton  to  try. 

Prohibition  refused. 


This  was  a motion  for  prohibition  directed  to  the  junior  Judge 
of  the  eighth  division  court,  in  the  county  of  Huron,  on  the  grounds, 
set  out  in  the  judgment. 

The  motion  was  argued  in  Chambers  on  the  5th  of  April,. 
1907,  before  Riddell,  J. 

Wm.  Proudfoot,  K.C.,  for  the  motion. 

Hugh  Morrison,  contra. 

April  8.  Riddell,  J.: — The  affidavit  filed  on  behalf  of  the 
defendants,  who  moved  for  prohibition,  sets  out  that  the  defendants, 
at  the  trial  did  “ decline  to  enter  into  any  defence  or  give  any  evi- 
dence as  to  the  merits  of  the  case,  on  the  ground  that  the  plaintiff 
had  not  adduced  or  attempted  to  adduce  any  evidence,  that  he  had 
- taken  the  various  appeals  to  the  domestic  forum  provided  for  by 
. . . clause  70  of  . . . constitution,  and  asked  for  a nonsuit 

on  the  ground  that  jurisdiction  in  the  . . . division  court, 

had  not  been  established.” 

It  was  argued  before  me : 
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1 . That  unless  and  until  all  the  appeals  provided  by  the  domestic 
forum  should  be  exhausted,  the  division  court  had  no  jurisdiction. 

2.  That  the  learned  county  Judge  had  erred  in  finding  that  the 
plaintiff  “had  exhausted  every  possible  means  of  redress  in  the 
domestic  forum.” 

3.  That  by  such  error  he  had  given  himself  jurisdiction,  which 
otherwise  he  would  not  have  had. 

For  the  first  proposition  were  cited  Zilliax  v.  Independent  Order 
of  Foresters  (1906),  13  O.L.R.  155,  and  cases  referred  to  therein. 
But  I did  not  in  that  case  intend  to  decide,  and  I do  not  think  I 
did  decide,  that  the  Court  has  no  jurisdiction  to  consider  and  dis- 
pose of  an  action  such  as  this  unless  and  until  the  domestic 
remedies  are  exhausted,  but  simply  that  the  Court  would  not 
entertain  such  action:  Essery  v.  Court  Pride  of  the  Dominion  (1882), 
2 O.R.  596,  at  p.  606,  per  Boyd,  C.;  Field  v.  The  Court  Hope  of 
Ancient  Order  of  Foresters  (1879),  26  Gr.  467,  at  p.  475,  per 
Blake,  Y.C. 

But  even  though  the  effect  of  these  cases  is  as  contended,  the 
defendant  is  not  advanced.  The  subject  matter  of  the  litigation 
is  within  the  jurisdiction  of  the  division  court,  and  such  being  the 
case  the  learned  Judge  below  “ may  . . . misdecide  the  law  as 

freely  and  with  as  high  an  immunity  from  correction,  except  upon 
appeal  as  any  other  Judge”:  In  re  Long  Point  Co.  v.  Anderson 
(1891),  18  A.R.  401,  at  p.  408,  per  Osier,  J.A. 

The  question  to  be  decided  by  the  Judge  was  not  whether  the 
jurisdiction  of  his  Court  was  ousted,  and  therefore  he  must  leave 
the  determination  of  the  matter  at  issue  to  the  county  court  or  High 
Court ; but  whether  such  an  alleged  cause  of  action  gave  the  plaintiff 
any  rights  at  all — the  question  was  not  “ In  which  Court  is  the  action 
to  be  brought?”  but  “Can  such  an  action  succeed  in  law?”  And 
there  I have  no  more  right  to  dictate  to  the  learned  Judge  than  he 
has  to  dictate  to  me — he  is  master  in  his  own  house. 

Upon  the  second  point  taken,  I do  not  think  that  this  Court 
has  any  right  to  inquire  into  the  correctness  of  the  finding.  If  the 
learned  Judge  is  wrong  (and  I am  not  suggesting  that  he  is  wrong), 
his  finding  cannot  be  interfered  with,  this  proceeding  not  being  an 
appeal. 

My  conclusion  is  that  the  learned  Judge  has  not  given  himself 
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jurisdiction  by  any  error,  but  that  any  mistake  he  may  have  made 
is  made  in  a matter  within  his  jurisdiction  to  try. 

All  the  cases  will  be  found  in  the  arguments  in  In  re  Long 
Point  Co.  v.  Anderson  and  Re  the  Corporation  of  the  Township  of 
Ameliasburgh  v.  Pitcher  (1906),  13  O.L.R.  417,  and  in  Bicknell  and 
Seager’s  Division  Courts  Act  (2nd  ed.),  pp.  63,  66. 

The  motion  will  be  dismissed  with  costs. 

G.  A.  B. 


[IN  CHAMBERS.] 

Re  Sturgis,  Sturgis  v.  Van  Every. 


Payment  out  of  Court — Accountant's  Office — Issue  of  Cheque — Refusal  to  Ac- 
cept— Delay  in  Second  Application — Costs — Interest. 

The  High  Court  receives  money  primarily  for  the  protection  of  infants  and 
others  not  competent  to  deal  with  their  own  property,  and  those  who 
cannot  be  found;  the  machinery  of  the  Court  not  being  intended  as  a 
convenience  for  those  who  are  sui  juris  and  know  their  rights,  it  is  the 
duty  of  those  entitled  to  receive  money  out  of  Court  to  apply  for  it  at 
the  earliest  moment  reasonably  possible. 

A person  so  entitled,  who  had  refused  to  accept  a Court  cheque  on  the  ground 
that  the  solicitor  who  obtained  it  had  no  authority  to  do  so,  and  delay- 
ed seventeen  years  in  applying  for  payment  of  the  money  was  ordered 
to  pay  the  costs  of  an  application  to  the  Court  for  the  issue  of  a duplicate 
cheque,  the  former  cheque  not  having  been  accounted  for,  and  interest 
was  allowed  at  the  rate  of  3%  only,  while  the  money  was  in  Court. 

This  was  an  application  to  the  Court  for  the  issue  of  a cheque 
and  the  payment  out  of  court  of  money  belonging  to  one  George 
Sturgis,  who  had  seventeen  years  before  refused  to  accept  a cheque 
for  the  amount  then  due  him  on  the  ground  that  it  had  been 
applied  for  and  obtained  by  a solicitor  without  his  authority,  under 
the  circumstances  set  out  in  the  judgment. 

The  motion  was  made  in  Chambers  on  the  5th  of  April, 
1907,  before  Riddell,  J. 

W.  E.  Middleton,  for  the  motion. 

F.  W.  Harcourt,  Official  Guardian,  for  the  Accountant  of  the 
Supreme  Court  for  Ontario. 
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April  8.  Riddell,  J.: — Some  seventeen  years  ago,  H.,  a solic- 
itor in  Stratford,  was  instructed  by  one  of  the  parties  to  this  action 
to  get  for  her  out  of  court  the  money  to  which  she  was  entitled. 
She  at  the  same  time  instructed  him  to  procure  the  money  to  which 
her  brother  George  Sturgis  was  entitled  in  the  same  action.  H.  did 
so,  the  cheque  being  for  $41.12. 

George  Sturgis,  upon  being  informed  of  this,  repudiated  the 
solicitor’s  authority,  refused  to  accept  the  cheque;  he  was  dis- 
satisfied with  the  amount.  He  was  then  and  is  now  residing  out  of 
the  jurisdiction;  and,  as  he  says  in  his  affidavit,  he  intended  coming 
to  Ontario  to  discuss  the  matter  with  the  other  members  of  his 
family  before  taking  the  money  that  was  then  in  court  to  his  credit. 
Upon  the  repudiation  of  his  authority,  the  solicitor  sent  the  cheque 
to  his  agents  in  Toronto  for  cancellation.  What  ultimately  became 
of  the  cheque  does  not  appear  with  certainty,  but  it  was  probably 
destroyed  years  ago,  the  last  trace  which  can  be  got  of  it  being  more 
than  fifteen  years  ago.  H.  has  ceased  to  be  a solicitor. 

Recently  George  Sturgis  applied  through  his  present  solicitor 
for  the  amount,  having  taken  no  proceedings  in  the  meantime.  He 
was  informed  (and  rightly  so)  that  owing  to  the  outstanding  cheque, 
an  application  must  be  made  in  Chambers;  and  he  accordingly  caused 
the  present  motion  to  be  made.  He  claims  the  amount  with  interest 
as  though  no  cheque  ever  had  been  issued  and  also  costs  to  be  paid 
out  of  the  fund  in  the  Accountant’s  office. 

I reserved  judgment  that  1 might  look  into  the  matter. 

Having  now  had  an  opportunity  of  consulting  a number 
of  my  brother  Judges,  I think  the  proper  order  to  make  is 
that  the  former  cheque  be  declared  cancelled,  a cheque  issue  for 
the  original  amount  to  which  the  applicant  was  entitled  with 
interest  computed  at  three  per  cent.,  and  that  there  be  no  costs  of 
the  application. 

While  it  would  not  be  reasonable  to  deprive  the  applicant 
of  the  whole  interest,  as  though  the  signing  and  issue  of 
the  cheque  operated  as  a withdrawal  of  the  money  from  the  court 
or  from  the  investments  made  by  the  Court,  it  must  be  remembered 
that  the  Accountant’s  office  exists  and  the  Court  receives  money 
primarily  for  the  protection  of  infants  and  others  who  are  not 
competent  to  deal  with  their  own  property  or  those  who  cannot  be 
found.  The  machinery  of  the  court  never  was  intended  as  a con- 
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venience  for  those  who  are  sui  juris  and  who  know  their  rights; 
and  it  is  the  duty  of  those  in  that  position  to  apply  for  and  receive 
out  of  court  moneys  to  which  they  may  be  entitled  at  the  earliest 
moment  reasonably  possible.  Money  belonging  to  those  sui  juris 
.should  not  be  allowed  to  remain  in  court  for  an  indefinite  time. 
And  a fortiori  in  this  case,  when  George  Sturgis  knew  that  a solicitor 
was  affecting  to  act  for  him  and  had  taken  out  of  court  a cheque 
for  his  money,  it  was  his  duty  to  act  promptly.  I am  not  inclined 
to  do  anything  which  can  be  considered  an  approval  of  this  neglect. 

Then,  as  to  costs.  The  trouble  in  the  first  instance  was  caused 
by  the  solicitor  acting  without  authority.  Had  an  application  been 
made  promptly,  no  doubt  the  solicitor  would  have  been  ordered  to 
pay  the  costs  occasioned  by  his  unauthorized  act.  This  cannot 
now  be  done.  I think,  therefore,  the  applicant  must  bear  his  own 
-costs. 

All  proper  entries  will  be  made  in  the  books  of  the  Accountant’s 
office  to  carry  out  the  terms  of  this  order. 


Riddell,  J. 
1907 
Re 

Sturgis, 

Sturgis 

v. 

Van  Every. 
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[IN  CHAMBERS.  ] 

The  Right  of  Way  Mining  Company,  Limited, 

y. 

The  La  Rose  Mining  Company,  Limited. 


Inspection  of  Property — Trespass — Mining  Land — Risk  of  Losing  Evidence — 
Con.  Rules  1096,  1098. 

In  an  action  for  damages  and  for  an  account  of  ore  or  minerals  removed  by 
the  defendants  from  the  property  of  the  plaintiffs,  in  which  a trespass  on  part 
of  the  plaintiffs’  property  was  admitted  by  the  defendants,  an  order  was 
made  before  the  delivery  of  the  statement  of  claim  allowing  the  plaintiffs 
to  inspect  the  defendants’  property,  so  that  the  plaintiffs  might  state  their 
case  according  to  the  .facts,  and  because  the  evidence  necessary  to  ascertain 
how  much  ore  had  been  removed  might  be  lost  by  delay. 


This  was  a motion  for  an  order  allowing  inspection  of  the  de- 
fendants’ property  under  the  circumstances  set  out  in  the  judgment. 

The  motion  was  made  in  Chambers  on  the  4th  of  April,  1907, 
before  Mr.  Cartwright,  the  Master  in  Chambers. 

W.  E.  Middleton,  for  the  motion. 

J.  B.  Holden,  contra. 


April  9.  The  Master  in  Chambers: — After  the  judgment  re- 
ported in  9 O.W.R.  513  (1907),  which  decided  that  the  right  of 
way  through  the  La  Rose  Company’s  location  never  passed  to  these 
defendants,  the  plaintiffs  herein  at  once  commenced  this  action 
to  restrain  them  from  trespassing  on  the  right  of  way.  They  also 
ask  damages  for  the  past  trespasses  and  an  account  of  all  ore  or 
minerals  wrongfully  removed  by  defendants  from  said  strip.  The 
writ  was  issued  on  15th  March,  and  on  the  same  day  an  interim 
injunction  was  granted,  which  has  since  been  continued  until  the 
trial. 

The  plaintiffs  now  move,  under  Con.  Rules  1096  and  1098,*  for 

*1096.  The  Court  or  a Judge  may,  upon  the  application  of  any  party 
and  upon  such  terms  as  may  seem  just,  make  any  order  . . . for  the 

inspection  of  any  property,  the  inspection  of  which  is  necessary  for  the 
proper  determination  of  the  question  in  dispute  . 

1098.  The  application  may  be  made  by  the  plaintiff  at  any  time  after 
the  right  appears  from  the  pleadings,  or  (if  there  be  no  pleadings)  is 
made  to  appear  by  affidavit  or  otherwise. 
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an  order  to  be  allowed  to  inspect  the  property  of  the  defendants 
adjacent  to  that  of  the  plaintiffs,  similar  to  those  cited  in  support 
of  the  motion. 

The  motion  is  made  before  delivery  of  statement  of  claim,  as 
was  done  in  some  of  the  cases  relied  on  by  the  plaintiffs’  counsel. 
It  was  stated  on  the  argument  that  the  defendants  have  admitted 
a trespass  on  the  upper  level  but  not  on  the  lower,  and  the  plaintiffs 
desire  to  see  how  this  is,  so  as  to  state  their  case  according  to  the 
facts.  They  also  wish  to  ascertain  how  much  ore  has  been  removed 
from  the  strip  so  as  to  be  able  to  effectually  prosecute  their  claims 
for  damages,  if  the  judgment  already  given  is  ultimately  sustained. 

No  cases  on  the  point  are  to  be  found  in  our  Courts,  but  such 
are  not  infrequent  in  British  Columbia.  These,  as  well  as  the 
English  cases,  are  collected  in  Martin’s  Mining  Cases,  vol.  I.,  p.  223, 
giving  a full  account  of  the  judgment  and  orders  in  Esquimalt  and 
Nanaimo  Ry.  Co.  v.  New  Vancouver  Coal  Co.  (reported  (1898)  6 
B.C.  194).  There,  the  Court  on  appeal  affirmed  the  order  for  in- 
spection, not,  as  it  would  seem,  wholly  without  reluctance,  saying: 
“But  from  the  special  circumstances  of  this  case  we  think  this  in- 
spection is  warranted,  for  without  any  fault  on  either  side  the  evi- 
dence may  be  entirely  lost  and  destroyed,  such  as  by  the  accidental 
flooding  of  the  mine,  unless  the  inspection  is  made  at  once”:  p.  198. 
This  point  was  not  unfairly  emphasized  by  plaintiffs’  counsel.  He 
pointed  out  that  by  some  similar  accident  the  ways  and  workings 
to  fhe  defendants  “on  their  own  property  as  well  as  on  that  of  plain- 
tiffs,” might  be  so  damaged  and  filled  up  with  rubbish  and  debris 
as  to  prevent  any  satisfactory  evidence  being  given  of  what  has 
been,  to  some  extent,  admittedly  taken  out  by  the  defendant 
company. 

Against  the  motion  counsel  cited  the  following  cases:  Barlow 
v.  Bailey  (1870),'  18  W.R.  783;  Batley  v.  Kynock  (1874),  L.R. 
19  Eq.  90;  Mayor,  etc.,  of  Bradford  v.  Ferrand  (1902),  86  L.T.  N.S. 
497.  None  of  these  cases,  however,  deal  with  mines,  so  that  they 
scarcely  seem  to  be  in  point. 

Attention  was  also  drawn  to  the  difference  between  the  British 
Columbian  Rule  514,  which  is  identical  with  English  Rule  659,  and 
our  Rule  1096.  But  on  consideration  I am  not  able  to  say  that 
our  Rule  has  a more  restricted  application  than  the  British  Co- 
lumbian Rule  514. 
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In  the  special  circumstances  of  this  case  I think  the  order  should 
be  made.  The  plaintiffs  have  a judgment  in  their  favour,  the 
defendants  admit  having  trespassed  on  one  level  and  having  re- 
moved ore,  as  they  thought  they  were  entitled  to  do.  They  do 
not  admit  or  deny  trespassing  at  the  lower  level,  and  plaintiffs  are 
entitled  to  see  how  that  is,  as  it  may  be  necessary  to  the  relief  to 
which  they  are  now  prima  facie  entitled. 

The  order  will  be  similar  to  that  to  be  found  at  p.  226  of  Martin's 
Cases,  so  far  as  applicable  or  necessary.  The  costs  will  be  in  the 
cause. 

G.  A.  B. 


[ANGLIN,  J.J 


1907 


Re  Ianson. 


Feb.  12.  Will — Construction — Devise  of  Income  per  Stirpes — Subsequent  Devise  of  Cor- 

pus per  Capita — Intent. 

The  testator  by  his  will  devised  certain  land  after  his  wife’s  death  to  his  two 
daughters  “ to  receive  the  rents  and  profits  ot  the  same  equally  during 
the  natural  lives  of  my  said  daughters,  and  at  the  death  of  either  before 
the  other,  the  children  of  such  deceased  daughter  to  receive  their  propor- 
tion of  said  rents  or  profits  of  said  lands,  during  the  life  of  my  said  sur- 
viving daughter,  as  the  case  may  be,  and  at  the  death  of  both  my  said 
daughters  . . . that  the  land  hereinbefore  devised  to  them  be  sold 

and  the  price  thereof  equally  divided  between  the  children  of  my  said 
daughters  ...  or  their  legal  representatives”: — 

Held,  that  after  the  death  of  both  daughters,  their  children  took  per  capita, 
and  not  per  stirpes. 


This  was  a motion  for  the  construction  of  the  will  of  one  William 
Ianson,  which  was  argued  in  Weekly  Court  on  the  7th  of  Feb- 
ruary, 1907,  before  Anglin,  J.,  in  whose  judgment  the  clause 
of  the  will  to  be  construed  is  set  out. 


R.  J.  Gibson,  for  Thomas  W.  Keizer  and  other  adult  children 
of  Mary  Keizer,  nee  Ianson. 

M . C.  Cameron,  for  infant  descendants  of  Mary  Keizer. 


XIV.] 


ONTARIO  LAW  REPORTS. 


83 


S.  H.  Blake,  K.C.,  for  Mrs.  Bradford,  only  daughter  of  Sarah 
Long,  nee  Ianson. 

M.  S.  Mercer,  for  Toronto  General  Trusts  Company,  adminis- 
trators. 

February  12.  Anglin,  J. : — The  will  of  William  Ianson  contains 
the  following  clause : 

“ At  the  death  of  my  said  wife,  I give  unto  my  two  daughters, 
Mary  Keizer  and  Sarah  Long,  the  east  half  of  lot  No.  20  in  the  2nd 
concession  of  the  township  of  York,  west  of  Yonge  street,  to  receive 
the  rents  and  profits  of  the  same  equally  during  the  natural  lives 
of  my  said  daughters ; and  at  the  death  of  either  before  the  other, 
the  children  of  such  deceased  daughter  to  receive  their  proportion 
of  said  rents  or  profits  of  said  lands  during  the  life  of  my  said  sur- 
viving daughter,  as  the  case  may  be  ; and  at  the  death  of  both  my 
said  daughters  Mary  and  Sarah,  that  the  land  hereinbefore  devised 
to  them  be  sold  and  the  price  thereof  equally  divided  between  the 
children  of  my  said  daughters  Mary  and  Sarah  or  their  legal  repre- 
sentatives.” 

Mary  Keizer  and  Sarah  Long  having  both  died,  the  question 
now  presented  for  determination  is,  whether  under  the  concluding 
words  of  the  devise  quoted  their  children  take  per  stirpes  or  per 
capita.  Sarah  Long,  who  predeceased  her  sister,  left  but  one  child. 
The  descendants  of  Mary  Keizer  are  comparatively  numerous. 

While  conceding  that  under  a devise  to  the  children  of  A.  and 
of  B.,  in  the  absence  of  sufficient  indication  of  contrary  intent, 
the  children  of  both  parties  take  share  and  share  alike  per  capita, 
Mr.  Blake  contends  that  by  the  language  in  which  the  gift  to  the 
children  of  Mary  Keizer  and  Sarah  Long  is  couched  such  contrary 
intent  is  sufficiently  shewn;  and  that  the  preceding  stirpital  dis- 
position of  income  renders  this  intent  unmist akeable. 

It  is  conceded  by  Mr.  Gibson  and  Mr.  Cameron,  that  upon  the 
decease  of  Sarah  Long  her  daughter  became  entitled  to  the  moiety 
of  the  income  which  the  mother  had  enjoyed;  but  they  deny  that 
the  disposition  of  the  corpus,  made,  they  maintain,  in  language 
which,  taken  by  itself,  plainly  contemplates  distribution  per  capita, 
should  be  controlled  by  the  prior  stirpital  disposition  of  income. 

That  such  a disposition  of  income  will  not  warrant  the  Court 
in  construing  as  stirpital  a gift  of  the  corpus  in  itself  clearly  within 


1907 

Re 

Ianson 


84 


ONTARIO  LAW  REPORTS. 


Anglin,  J. 
1907 
Re 

I ANSON. 


[VOL. 


the  purview  of  the  general  rule  that  under  a gift  to  the  children  of 
A.  and  B.  as  a class,  the  children  take  per  capita,  is  settled  by  the 
decision  of  the  English  Court  of  Appeal  in  In  re  Stone,  Baker  v. 
Stone,  [1895]  2 Ch.  196. 

That  where  there  is  first  such  a stirpital  disposition  of  income 
as  we  find  in  this  will,  a comparatively  slight  indication  in  the  sub- 
sequent words  disposing  of  the  corpus  of  an  intent  to  continue 
that  stirpital  division  will  suffice  to  justify  a departure  from  the 
general  rule  seems  the  only  legitimate  conclusion  from  the  decision 
of  the  same  Court  in  In  re  Campbell’s  Trusts  (1886),  31  Ch.D.  685; 
33  Ch.D.  98.  But  when  we  come  to  the  question  whether  in  any 
particular  will  such  alleged  slight  indicia  of  intent  that  the  division 
of  the  corpus  should  be  stirpital  suffice  to  take  the  case  out  of  the 
general  rule,  quot  homines  tot  sentential . “I  am  against  construing 
one  will  by  another  where  the  language  of  the  two  is  not  identical”: 
per  Kay,  L.J.,  in  In  re  Stone,  supra,  p.  201. 

In  the  present  case  Mr.  Blake  relies  upon  the  words  which  I 
italicise  in  the  disposition  of  the  corpus  as  affording  sufficient 
indicia  of  intent  that  the  division  should  be  stirpital. 

“At  the  death  of  both  my  said  daughters  Mary  and  Sarah,  that 
the  land  hereinbefore  devised  to  them  be  sold  and  the  price  thereof 
be  equally  divided  between  the  children  of  my  said  daughters  Mary 
and  Sarah  or  their  legal  representatives .” 

First,  it  is  argued,  that  the  words  “hereinbefore  devised  to  them” 
indicate  that  the  testator’s  idea  was,  that  by  the  preceding  gift  to 
his  daughters  he  had  in  effect  divided  into  moieties  for  the  benefit 
of  his  two  daughters  and  their  respective  families  his  entire  interest 
in  the  farm.  These  words  do  not  convey  that  idea  to  my  mind. 
They  seem  to  be  rather  the  loose  and  inaccurate  reference  oi  an 
unskilled  testator  to  the  previous  gift  of  income  to  his  daughters, 
and  indicate — so  far  as  they  indicate  anything — that  it  would 
be  a mistake,  in  the  case  of  this  testator,  to  credit  him  with  any 
very  keen  appreciation  of  the  niceties  of  language. 

Then  follow  the  words,  “equally  divided  between.”  Because 
the  word  “equally”  precedes  the  gift  to  the  grandchildren  and 
because  the  word  “between”  rather  than  the  word  “among” 
follows  the  word  “divided,”  it  is  contended,  that  intent  to  divide 
per  stirpes  is  almost  conclusively  shewn;  and  reliance  is  placed  on 
the  decision  of  Pearson,  J.,  in  In  re  Campbell’s  Trusts,  31  Ch.D.  685, 
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and  the  judgment  of  Joyce,  J.,  in  In  re  Walbran,  Wilner  v.  Bran, 
[1906]  1 Ch.  64. 

In  the  former  case  the  gift  of  the  corpus  was  “to  divide  the 
proceeds  equally  amongst  all  and  every  the  child  or  children  of  each 
of  them  the  testator's  son  and  daughter,  who  should  attain  twenty- 
one  in  equal  shares  and  proportions."  The  view  of  Mr.  Justice 
Pearson  was  that  because  the  words  “in  equal  shares  and  propor- 
tions" pointed  to  a division  per  capita  amongst  the  children  of  the 
same  family,  no  effect  would  be  given  to  the  word  “equally"  unless 
it  were  read  as  meaning  “in  moieties"  and  as  requiring  a stirpital 
division  in  the  first  place  and  then  a per  capita  division  “amongst 
the  grandchildren  (sic)  of  each  stirps  respectively."  Though  his 
judgment  was  affirmed  in  the  Court  of  Appeal,  (33  Ch.D.  98),  Mr. 
Justice  Pearson's  view  as  to  the  force  and  construction  of  the  word 
“equally"  is  ignored  by  the  Lords  Justices,  who  rest  their  con- 
clusion almost  entirely  upon  the  use  of  the  word  “each,"  which 
they  deem  the  equivalent  of  “respectively,"  and  indicative  of  two 
classes  of  children,  rather  than  of  a single  class,  as  the  objects  of 
the  gift  of  the  corpus  (but  see  Fletcher  v.  Fletcher  (1882),  L.R.  Ir. 
9 Ch.  301).  To  me,  the  view  taken  by  Pearson,  J.,  as  to  the  mean- 
ing and  effect  of  the  word  “equally,"  seems  strained,  but,  in  the 
absence  from  the  present  will  of  the  words  “in  equal  shares  and 
proportions,”  it  need  not  further  be  considered.  This  word  is  in 
my  opinion  rather  indicative  of  an  intent  that  the  distribution 
should  be  per  capita : Re  Ferguson,  Bennett  v.  Coatsworth  (1894), 
25  O.R.  591;  Houghton  v.  Bell  (1892),  23  S.C.R.  498,  at  p.  507. 

The  word  “between"  is  etymologically  more  appropriately  used 
where  a division  into  moieties  is  contemplated:  In  re  Walbran, 

supra.  But  this  word  is  so  commonly  employed  as  the  equivalent 
of  “ among,"  that  little  weight  should  be  attached  to  its  use  as  indica- 
tive of  a testator's  intent  as  to  mode  of  division.  In  In  re  Walbran 
property  was  devised  “to  be  equally  divided  between  the  children 
of  A.  and  B.,  nephews  of  the  testator.  It  was  held,  first,  that  this 
meant  to  the  children  of  A.  and  to  B. — persons  who  prima  facie 
would  not  constitute  one  class — by  reason  of  peculiar  circumstances 
under  which  the  bequest  was  made;  and,  second,  that  B.  took 
one-half,  the  other  half  being  divisible  between  the  children  of  A. 
The  difference  between  this  case  and  that  now  in  hand  is  so  apparent 
that  it  is  unnecessary  to  say  more  than  that  the  use  of  the  word 
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“between”  is  merely  alluded  to  and  does  not  seem  to  have  per- 
ceptibly affected  the  judgment.  I also  refer  to  Hutchinson  v. 
La  Fortune  (1897),  28  O.R.  329,  not  cited  in  argument. 

On  the  other  hand,  in  In  re  Stone  ( ubi  sup.),  the  presence  of  the 
word  “between”  in  the  devise  of  the  corpus,  “to  be  equally  divided 
between  the  children  of  the  aforesaid  share  and  share  alike,”  does 
not  seem  to  have  created  a difficulty  which  either  the  counsel  en- 
gaged or  the  Lords  Justices  thought  worthy  of  notice.  In  In  re  Stone 
there  was  the  complete  phrase  “equally  divided  between,”  and  the 
concluding  words  of  the  gift  were  “share  and  share  alike,”  yet  it 
was  not  suggested  that,  because  of  the  presence  of  the  latter  words, 
“equally”  should  be  read  as  referring  to  a division  into  moieties 
prior  to  the  gift,  as  Pearson,  J.,  sought  to  read  it  in  In  reCampbelVs 
Trusts,  nor  that  the  phrase,  “equally  divided  between,”  in  itself 
signified  an  intent  to  divide  into  moieties. 

In  Abrey  v.  Newman  (1853),  16  Beav.  431,  a gift  of  property 
“to  be  equally  divided  between”  the  children  of  A.  and  B.,  not- 
withstanding the  fact  that  the  gift  to  the  children  was  not  post- 
poned till  after  the  death  of  the  survivor  of  the  two  life  tenants 
but  took  effect  upon  their  respective  deaths,  was  held  to  entitle 
all  the  children  of  both  to  share  per  capita,  because  the  testator, 
instead  of  describing  the  children  of  the  life  tenants  merely  as 
“their  children,”  described  them  as  “their  children  (that  is  to  say) 
the  children  of  (A.  and  B.)  above  named.”  Here  the  period  of 
enjoyment  is  postponed  until  the  death  of  the  surviving  life  tenant, 
and  the  gift  is  not  “between  their  children,”  but  “between  the 
children  of  my  said  daughters  Mary  and  Sarah.”  See  Theobald 
on  Wills,  6th  ed.,  p.  297  (3).  It  should  also  be  noted  that  the  words 
“share  and  share  alike,”  with  which  the  gift  of  the  corpus  concluded 
in  Re  Stone,  and  which  are  lacking  in  the  present  will,  were  likewise 
not  found  in  Abrey  v.  Newman. 

Finally  it  is  urged  that  the  words  “or  their  legal  representatives ” 
are  substitutional,  and  that  they  are  a conclusive  indication  of  a. 
gift  per  stirpes : Booth  v.  Vicars  (1844),  1 Collyer  6,  at  p.  12.  In 
that  case  the  gift  was  “to  A.  and  B.  to  be  equally  divided  between 
them,  share  and  share  alike,  if  then  living;  but,  if  dead,  to  go  and 
be  equally  divided  to  and  amongst  the  respective  next  legal  repre- 
sentatives of  A.  and  B.,  share  and  share  alike.”  Here  it  was  pointed 
out  that  “if  one  of  the  two  persons  mentioned  in  the  will  had 
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survived  the  tenant  for  life,  only  a moiety  could  have  gone  under 
the  clause  of  substitution/’  and  this  fact  it  was  said  rendered  the 
construction  that  the  representatives  took  per  stirpes  absolutely 
necessary.  If  the  corpus  wrere  here  given  to  the  two  daughters 
and,  in  substitution,  to  “ their  legal  representatives,”  who  should 
.take  in  the  event  of  the  death  of  either  daughter,  Booth  v.  Vicars  and 
the  line  of  cases  of  which  it  is  an  example  would  be  very  much  in 
point.  This  devise  is  wholly  different.  Moreover,  the  pronoun 
“ their”  refers,  I think,  not  to  the  daughters,  Mary  and  Sarah,  but 
to  any  child  or  children  of  Mary  or  Sarah  who  might  be  dead  at 
the  period  of  distribution,  and  whose  share  or  shares  would  in  that 
event  be  taken  by  the  legal  representatives,  substitutionally  of 
course,  and  therefore  per  stirpes — the  stirps  in  each  case  being  the 
deceased  child  so  represented.  The  words  “children  of  my  said 
daughters  Mary  and  Sarah,”  are  used  merely  as  descriptive  of  the 
grandchildren  for  whom  the  testator  was  here  providing.  It  was 
these  grandchildren  whom  he  then  had  in  mind.  It  seems  much 
more  likely  that  he  intended  the  legal  representatives  of  any  such 
grandchild  dying  before  receiving  the  benefit  of  the  bequest  to  stand 
in  its  place,  than  that  he  intended  it  to  revert  to  the  representatives 
of  the  parents.  In  reading  the  relative  pronoun  “their ” as  referring 
to  the  main  subject  of  the  devise,  I think  I do  no  violence  to  the 
well  known  maxim,  ad  proximum  antecedens  fiat  relatio  nisi  impedi- 
atur  sententia.  It  seems  to  me  reasonably  clear  that  such  was  the 
testator’s  meaning,  and  that,  when  ascertainable,  is  the  supreme 
rule  of  construction  applicable  to  wills.  In  this  view  the  words, 
“or  their  legal  representatives,”  do  not  seem  to  me  to  at  all  indicate 
an  intent  that  there  should  be  distribution  amongst  the  children 
per  stirpes.  Booth  v.  Vicars  is,  I think,  not  in  point  however, 
whether  the  word  “their”  should  be  deemed  to  relate  to  the  children 
of  Mary  and  Sarah  or  to  themselves.  If  the  legal  representatives 
of  the  life  tenant  or  life  tenants  should  take  by  substitution  the 
share  of  a deceased  grandchild  of  the  testator,  I cannot  see  how 
that  fact  would  affect  the  quantum  of  the  share  of  such  grandchild 
or  the  mode  of  division  amongst  the  grandchildren. 

I therefore  find  nothing  in  the  form  of  the  gift  of  the  corpus 
indicating  an  intent  that  its  distribution  should  be  stirpital.  On 
the  contrary,  I find  at  least  two  features,  namely,  the  fact  that 
following  the  provision  in  favour  of  the  life  tenants,  the  gift  of  the 


Anglin,  J. 
1907 
Re 

Ianson. 


88 


ONTARIO  LAW  REPORTS. 


Anglin,  J. 
1907 
Re 

Ianson. 


[VOL. 


corpus  is  not  made  between  “their  children”  but  “between  the 
children  of  A.  and  B.”  nominatim  and  the  fact  that  the  distribution 
of  the  entire  corpus  has  been  deferred  until  the  death  of  the  survivor 
of  the  life  tenants,  which  make  somewhat  in  favour  of  the  view 
that  distribution  per  capita  was  intended. 

The  absence  of  the  word  “each,”  or  of  anything  equivalent  to 
it,  from  this  devise,  and  the  exclusion  of  the  possibility  of  importing 
such  a word  as  “respectively”  ( Smith  v.  Streatfield  (1816),  1 Mer.  358) 
by  the  careful  repetition  of  the  names  of  the  life  tenants  in  the  gift 
to  the  children  (Abrey  v.  Newman , 16  Beav.  431,  434),  clearly  dis- 
tinguish this  case  from  In  re  Campbell’s  Trusts,  31  Ch.D.  685;  33 
Ch.D.  98,  so  much  relied  upon  by  Mr.  Blake.  Notwithstanding 
the  absence  from  this  gift  of  the  words  “share  and  share  alike” 
with  which  the  gift  of  the  corpus  concluded  in  In  re  Stone,  [1895]  2 
Ch.  196,  I am  of  opinion  that  the  decision  in  that  case  governs  the 
case  now  under  consideration,  so  far  as  the  construction 'put  upon  a 
devise  in  one  will  may  be  said  to  govern  the  construction  of  a 
similar  devise  in  another  will  when  the  terms  of  both  are  not  in  all 
respects  identical.  There  is  not  in  my  opinion  in  this  will  enough 
to  justify  an  inference  of  an  intent  that  the  gift  of  corpus  to  the 
children  of  the  testator’s  two  daughters  should  have  any  other 
effect  than  that  given  to  such  a provision  under  the  general  rule, 
the  strength  and  the  scope  of  which  were  well  illustrated  by  its 
application  in  the  early  case  of  Bladder  v.  Webb  (1726),  2 P.Wms. 
383,  and  again  in  Houghton  v.  Bell,  23  S.C.R.  498. 

Costs  of  all  parties  should  be  paid  out  of  the  estate;  those  of 
the  administrators  between  solicitor  and  client. 
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[MAGEE,  J.] 

Manes  Tailoring  Co.,  Limited,  v.  Willson. 


Company — Directors — Reduction  of  Numbers  of — Preferred  Shares — Issue  of — 
Certainty  as  to — By-law — Resolution — R.S.O.  1897,  ch.  191,  secs.  22,  45. 

The  Ontario  Companies’  Act,  R.S.O.  1897,  ch.  191,  sec.  45,  provides  that  a 
company  may  by  by-law  increase  or  decrease  the  number  of  its  directors, 
but  no  such  by-law  shall  be  valid  or  acted  upon  unlegs  sanctioned  by  vote 
of  not  less  than  two-thirds  in  value  of  the  shareholders  at  a meeting  of  the 
company  duly  called  for  considering  the  subject,  nor  until  a copy  certified 
under  the  company’s  seal  has  been  transmitted  to  the  Provincial  Secretary 
and  published  in  the  Gazette.  By  sec.  22  it  is  enacted  that  the  directors  may 
make  a by-law  for  creating  and  issuing  any  part  of  the  capital  stock  as 
preference  stock,  but  no  such  by-law  shall  have  any  force  or  effect  whatever 
until  after  it  has  been  unanimously  sanctioned  by  a vote  of  the  shareholders 
present  or  represented  at  a general  meeting  duly  called  for  considering  the 
same,  or  unanimously  sanctioned  in  writing  by  the  shareholders,  or  approved 
by  the  Lieutenant-Governor  as  therein  provided. 

The  plaintiff  company,  at  its  first  general  meeting  of  shareholders,  at  which 
all  of  the  existing  shareholders,  being  the  five  persons  named  as  provisional 
directors  in  the  letters  patent  of  incorporation,  were  present,  unanimously 
adopted  a resolution  that  the  number  of  the  directors  of  the  company 
should  be  four,  and  thereupon  four  of  the  provisional  directors  were  elected 
directors.  Another  motion  was  then  carried  authorizing  the  directors  to 
arrange  for  terms  and  conditions  of  sale  of  stock,  preferred  and  common, 
and  to  allot  or  dispose  of  the  same  on  such  terms  as  they  deemed  best. 
Thereupon  the  four  directors'  immediately  held  a meeting,  elected  officers 
and  adopted  a form  of  application  for  preferred  stock.  It  was  then  moved 
and  carried  “that  we  offer  for  sale  not  more  than  1,500  shares  of  the  com- 
pany to  be  sold  as  preferred  stock  of  the  company  at  par  value  of  $10  per 
share,  etc.”  Immediately  after  this  directors’  meeting  the  shareholders’ 
meeting  was  resumed,  all  shareholders  being  present,  and  the  full  minutes, 
resolutions,  etc.,  of  the  board  of  directors  were  presented  and  confirmed 
unanimously.  Some  two  months  afterwards  the  first  annual  general 
meeting  of  the  company  was  held,  when  a motion  was  carried  that  the  share- 
holders “approve  and  confirm  the  sale  by  the  directors  of  $3,900  of  the 
preferred  capital  stock  of  the  company,  and  hereby  authorize  the  directors 
to  make  any  further  sales  of  the  said  preferred  capital  stock  that  they 
may  deem  necessary  in  the  interests  of  the  company”: — 

Held,  that  the  preferred  shares  had  not  been  properly  and  validly  issued,  for 
sec.  45  above  mentioned,  with  regard  to  decreasing  the  number  of  directors, 
had  not  been  complied  with ; and  even  if  the  motion  for  issue  of  pre- 
ferred shares  carried  at  the  directors’  meeting  amounted  to  a by-law,  al- 
though in  form  only  a resolution — which  was  very  doubtful^sec.  22 
required  that  such  a by-law  should  be  passed  by  the  directors  first  and  then 
confirmed  by  the  shareholders,  thus  prescribing  consideration  twice,  and 
by  two  different  bodies,  acting  in  different  capacities;  and,  moreover,  the 
resolution  did  not  create  any  specified  number  of  shares  as  preferred  shares, 
as  it  should  have  done,  but  left  uncertain  not  only  the  amount  of  preferred 
stock  but  also  the  amount  of  common  stock. 

Held,  therefore,  in  this  action,  in  which  the  plaintiff  sued  the  defendant  upon 
a note  given  for  the  amount  due  in  respect  of  certain  preferred  shares 
alleged  to  have  been  allotted  to  him,  that  as  there  were  in  fact  .under  the 
above  circumstances  no  such  shares  to  allot,  there  had  been  a total  failure 
of  consideration  for  the  note,  and  the  action  must  be  dismissed. 

Semble,  that  where  an  application  for  shares  contains  an  absolute  covenant 
to  pay,  notification  ol  withdrawal  before  allotment  is  invalid. 
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This  was  an  action  on  a promissory  note,  given  under  the  cir- 
cumstances set  out  in  the  judgment.  The  action  was  tried  before 
Magee,  J.,  at  the  Toronto  non-jury  sittings,  on  November  22,  1904. 


17.  J.  Elliott  and  R.  D.  Hume , for  the  plaintiffs,  contended 
that  the  defendant  was  bound  by  a completed  contract,  no  allot- 
ment or  notice  of  allotment  being  necessary;  that  section  22  of 
the  Ontario  Companies  Act,  R.S.O.  1897,  ch.  191,  was  directory 
only,  and  all  the  shareholders  having  agreed  to  a course  of  action 
in  respect  to  the  issue  of  preferred  stock,  it  was  binding:  Lind- 
ley  on  Company  Law,  6th  ed.,  p.  436;  and  that  the  preference 
stock  here  were  properly  issued. 

R.  J.  McLaughlin , K.C.,  for  the  defendant,  contended  that  the 
defendant  was  entitled  to  preference  stock  legally  and  properly  issu- 
ed under  sec.  22  of  the  Ontario  Companies  Act , which  this  had  not 
been;  that  a by-law  confirmed  by  the  shareholders  was  required, — 
while  here  there  was  a mere  vague  and  unsatisfactory  resolution; 
and  that  there  had  been  no  proper  allotment.  He  referred 
to  In  re  Pakenham  Pork  Packing  Company  (1906),  12  O.L.R. 
100;  Hutton  v.  Scarborough  Cliff  Hotel  Co.  (1865),  4 De  G.  J.  & S. 
672;  Howard's  Case  (1866),  L.R.  1 Ch.  561;  Re  Bolt  & Iron  Co.r 
Hovenden’s  Case  (1884),  10  P.R.  434;  and  other  cases  cited  in  the 
judgment. 


January  26,  1907,  Magee,  J. The  action  is  on  a promissory  note 
for  $1,500,  dated  April  15th,  1904,  made  by  defendant,  payable 
ten  days  after  date,  to  the  order  of  “The  Manes  Tailoring  Co  A 
at  the  Imperial  Bank  of  Canada. 

Defendant  pleads  that  it  was  given  for  the  amount  of  150  shares 
of  preferred  stock  in  the  plaintiff  company  which  he  made  applica- 
tion for,  but  that  he  cancelled  the  application  before  allotment, 
and  that  no  allotment  was  ever  made  and  no  notice  of  allotment 
given,  and  that  the  plaintiffs  are  not  holders  for  value. 

He  also  pleads  that  the  note  and  application  were  obtained 
by  fraudulent  misrepresentation  by  plaintiffs’  agent,  and  that 
neither  was  to  take  effect  as  a completed  instrument  till  a certain 
event  happened,  but  he  offered  no  evidence  to  substantiate  these 
allegations. 

The  evidence  shewed  that  one  Nixon  was  employed  by  the 
plaintiff  company  as  an  agent  to  sell  for  it  shares  in  its  capital 
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stock.  On  April  15th;  1904,  Nixon  received  from  defendant  a 
subscription  made  out  on  a printed  form  of  the  company  for  150 
shares.  The  subscription  is  as  follows:  “To  the  Manes  Tailoring 
Company,  Limited:  I,  the  undersigned,  do  hereby  subscribe  for 

150  shares  of  the  preferred  capital  stock  of  the  Manes  Tailoring 
Company,  Limited,  which  stock  will  receive  out  of  the  earnings  and 
profits  of  the  company  a dividend  up  to  8%  before  any  allotment 
of  dividends  or  profits  shall  be  declared  to  the  common  stock,  and 
I do  . . . covenant,  promise  and  agree  with  the  said  company 

to  pay  on  the  date  hereof  $10.00  for  each  share  subscribed  for  or 
such  lesser  number  as  may  be  allotted.  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal  this  April  15th,  1904.”  This 
was  signed  and  sealed  by  the  defendant. 

With  this  subscription  and  for  the  amount  of  the  shares,  which 
are  $10  each,  the  defendant  at  Newmarket  delivered  to  Nixon  the 
promissory  note  sued  upon.  Nixon  delivered  both  documents  to 
the  company’s  vice-president  at  the  company’s  office  in  Toronto 
on  April  16th,  1904,  and  the  latter  at  once  directed  that  150  preferred 
shares  be  placed  to  the  credit  of  the  defendant  in  the  company’s 
stock  ledger,  which  was  done.  This  the  vice-president  considered 
an  allotment. 

On  April  19th  defendant  wrote  Nixon  that,  as  unfortunate 
circumstances  had  turned  up  since  seeing  him,  he  would  be  forced 
to  withdraw  his  application  and  note  at  present,  and  asking  him  to 
return  them  by  mail  and  promising  to  send  him  $10  for  the  trouble 
he  had  been  at. 

A letter  of  the  same  date,  April  19th,  signed  by  the  plaintiffs’ 
vice-president,  was  sent  addressed  to  the  defendant  at  Newmarket 
informing  him  that  his  application  had  been  accepted  and  the 
stock  allotted  and  placed  to  his  credit  on  the  company’s  books, 
and  that  his  note  was  being  placed  with  the  Imperial  Bank,  where 
he  would  meet  the  amount  when  due  not  later  than  April  28th. 
It  does  not  appear  whether  before  that  letter  was  sent  the  company 
had  been  informed  of  the  defendant’s  letter  to  Nixon,  but  the 
vice-president  was  shewn  the  latter  on  the  day  of  its  date. 

On  April  25th  Mr.  Lloyd,  a solicitor,  on  defendant’s  behalf 
went  to  the  company’s  office  and  saw  the  manager  and  informed 
him  that  defendant  would  not  take  the  stock,  and  was  told  that 
it  had  been  allotted  to  defendant.  Later  on  the  same  day  a special 
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meeting  of  directors  was  held,  when  a resolution  was  passed  that 
the  defendant’s  application  for  150  shares  of  the  preferred  capital 
stock  of  the  company  be  accepted,  the  allotment  of  the  shares  con- 
firmed, and  the  certificate  be  duly  issued  for  the  shares  on  payment 
of  the  note  given  for  the  payment  of  $1,500.  At  some  time  before 
that  meeting  was  called  the  manager  knew  of  the  defendant’s 
letter  to  Nixon  of  April  19th. 

The  plaintiff  company  was  incorporated  on  November  13th, 
1902,  under  the  Ontario  Companies’  Act.,  R.S.O.  1897,  c.  191. 
The  letters  patent  give  the  corporate  name  as  “The  Manes 
Tailoring  Co.,  Limited,”  and  make  no  reference  to  preferred  stock, 
and  name  five  persons  as  provisional  directors. 

Under  sec.  22  of  the  Ontario  Companies’  Act  the  directors  may 
make  a by-law  for  creating  and  issuing  any  part  of  the  capital 
stock  as  preferred  stock,  but  no  such  by-law  shall  have  any  force 
or  effect  whatever  until  after  it  has  been  unanimously  sanctioned 
by  a vote  of  the  shareholders  present  or  represented  at  a general 
meeting  duly  called  for  considering  the  same,  or  unanimously 
sanctioned  in  writing  by  the  shareholders,  or  approved  by  the 
Lieutenant-Governor  as  therein  provided. 

Sub-section  7 of  this  section,  as  amended  by  63  Viet.,  ch.  23, 
sec.  2,  (O.)  as  to  supplementary  letters  patent,  appears  to  refer  only 
to  a by-law  under  sub-sec.  6 for  cancelling  preference  stock. 

Under  sec.  26  the  shares,  as  far  as  the  letters  patent  do  not 
otherwise  provide,  shall  be  allotted  when  and  as  the  directors  by 
by-law  or  otherwise  ordain. 

Sections  32  and  33  provide  for  the  calling  in  payments  on  shares 
subscribed. 

By  sec.  41  the  persons  named  as  provisional  directors  shall  be 
directors  until  replaced  by  others  duly  elected  in  their  stead. 

By  sec.  45  a company  may  by  by-law  increase  or  decrease  the 
number  of  its  directors,  but  no  such  by-law  shall  be  valid  or  acted 
upon  unless  sanctioned  by  vote  of  not  less  than  two-thirds  in  value 
of  the  shareholders  at  a meeting  of  the  company  duly  called  for 
considering  the  subject,  nor  until  a copy  certified  under  the  com- 
pany’s seal  has  been  transmitted  to  the  Provincial  Secretary  and 
also  published  in  the  Gazette. 

By  sec.  46  the  directors  have  full  power  in  all  things  to  administer 
the  affairs  of  the  company.  By  sec.  47  the  directors  may  make 
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by-laws  to  regulate  ( inter  alia ) the  allotment  of  stock  and  the 
making  calls  thereon — but  every  such  by-law,  unless  in  the  mean- 
time confirmed  at  a general  meeting  of  the  company  duly  called 
for  that  purpose,  shall  only  have  force  until  the  next  annual  meeting 
of  the  company,  and  in  default  of  confirmation  thereat  shall  from 
that  time  cease  to  have  force. 

This  company  had  its  first  general  meeting  of  shareholders  on 
November  27th,  1902.  All  existing  shareholders — that  is  to  say, 
the  five  persons  named  as  provisional  directors — were  present.  It 
was  moved,  seconded,  and  unanimously  adopted,  that  the  number 
of  directors  of  the  company  be  four.  Thereupon  four  of  the  pro- 
visional directors  were  elected  directors.  Another  motion  was 
carried  authorizing  the  directors  to  carry  into  effect  some  prelimin- 
ary agreement  as  to  the  subscribed  stock,  with  full  authority  to 
arrange  for  terms  and  conditions  of  sale  of  stock,  preferred  and 
common,  and  allot  or  dispose  of  the  same  on  such  terms  as  they 
regard  best  in  the  interest  of  the  company. 

Thereupon  the  four  directors  immediately  held  a meeting  and 
elected  a president,  vice-president  and  manager,  and  on  motion  a 
“form  of  application  for  preferred  stock”  was  adopted  (being  the 
same  form  which  the  defendant  signed,  as  already  mentioned). 
It  was  then  moved,  seconded,  and  carried  “that  we  offer  for  sale 
not  more  than  1,500  shares  of  the  company  to  be  sold  as  preferred 
stock  of  the  company  at  par  value  of  $10  per  share,  on  which  the 
said  preferred  stock  shall  receive  out  of  the  net  profits  as  declared 
by  the  directors  of  the  business  of  the  company  each  year  the  whole 
amount  thereof  until  the  said  profits  of  the  company  shall  be  equal 
to  a dividend  on  the  preferred  stock  sold  at  time  of  declaring  divi- 
dends from  year  to  year,  and  that  no  dividend  shall  be  applied  to 
the  common  stock  of  the  company  until  such  profits  shall,  exceed 
a sum  equal  to  8%  on  such  preferred  stock  so  sold.  The  surplus 
profits  over  and  above  said  dividend  of  8%  shall  be  wholly  applied 
as  dividend  on  the  subscribed  common  stock.” 

It  was  then  moved,  seconded  and  carried  “that  the  code  of 
by-laws  prepared  and  presented  be  adopted  subject  to  confirmation 
by  the  shareholders  in  following  terms”  (setting  out  by-laws  num- 
bered 1 to  22  inclusive).  Of  these  by-law  No.  7 provides  that  the 
company’s  affairs  shall  be  managed  by  a board  of  “not  less  than 
four  directors.” 
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Then  a motion  was  carried  that  a commission  of  10%  be  paid 
for  sales  of  preferred  stock. 

Immediately  after  this  directors'  meeting  the  shareholders' 
meeting  was  resumed,  all  shareholders  being  present.  “The  full 
minutes,  resolutions,  etc.,  of  the  board  of  directors,  were  presented 
to  the  shareholders  by  the  secretary,"  and  on  motion,  “the  whole 
was  confirmed  unanimously,"  and  another  motion  was  carried 
giving  the  directors  full  power  to  make  all  necessary  arrangements 
for  sale  of  stock  and  to  do  all  necessary  things  incidental  to  the 
sale  of  stock  and  conduct  of  business. 

On  February  9th,  1904,  the  first  annual  general  meeting  of  the 
company  was  held,  at  which  it  is  stated  985  shares  were  represented. 
A motion  was  then  carried  that  “the  shareholders  approve  and 
confirm  the  sale  by  the  directors  of  $3,900  of  the  preferred  capital 
stock  of  the  company,  and  hereby  authorize  the  directors  to  make 
any  further  sales  of  the  said  preferred  capital  stock  that  they  may 
deem  necessary  in  the  interests  of  the  company." 

Another  motion  was  also  carried  that  a dividend  of  eight  per 
cent,  be  paid  on  the  preferred  stock  of  the  company  as  referred  to 
in  the  directors'  report,  and  that  the  manager  be  instructed  to 
issue  cheques  for  the  amount. 

On  April  6th,  1904,  at  a special  meeting  of  directors,  two  applica- 
tions for  preferred  shares  were  accepted,  and  apparently  no  other 
business  done.  On  April  25th,  as  already  mentioned,  the  plaintiffs' 
application  was  accepted  by  the  directors  at  a special  meeting,  at 
which  no  other  business  was  done. 

There  does  not  appear  to  have  been  any  delegation  by  the 
board  of  directors  to  the  vice-president  or  any  one  else  of  the  power 
of  allotting  stock,  and  in  the  only  instances  referred  to  the  allotment 
was  made  by  the  board.  The  vice-president  says  that  it  was  con- 
ceded to  him  the  placing  and  disposal  of  the  stock,  that  he  was  the 
organizer  of  the  company,  and  it  was  left  to  him  to  sell  stock,  and 
there  was  no  one  else  to  do  it,  and  he  sold  most  of  it.  The  manager 
says  the  vice-president  had  all  to  do  with  the  stock.  All  this  is 
consistent  with  the  board  retaining  the  control  of  the  membership, 
or  at  all  events  as  to  the  preferred  shareholders.  I do  not  think 
that  by-laws  9,  13  and  14,  as  to  the  duties  of  the  president,  vice- 
president  and  manager,  depute  it,  assuming  the  right  to  exist. 
As  to  that  right,  see  Hutton  v.  Scarborough  Cliff  Hotel  Co. 
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4 D.J.  & S.  672;  Andrews  v.Gas  Meter  Co. , [18971  1 Ch.  361;  Hill’s 
Case  (1905),  10  O.L.R.  501 ; 3 Edw.VII.,  ch.  7,  sec.  53  (O) ; In  re  Paken- 
ham  Pork  Packing  Co.,  12  O.L.R.  100;  Re  Bolt  and  Iron 
Co.,  Hovenden’s  Case,  10  P.  R.  434.  I therefore  find  that 
there  was  no  allotment  until  April  25th.  But  as  the  subscription 
was  under  seal,  with  an  absolute  covenant  by  defendant  to  pay, 
his  notification  of  withdrawal  could  have  no  effect:  Nelson  Coke 

and  Gas  Co.  v.  Pellatt  (1902),  4 O.L.R.  481;  Re  Provincial 
Grocers,  Limited,  Calderwood’s  Case  (1905),  10  O.L.R.  705. 

Then  was  there  stock  of  the  character  subscribed  for  in  existence? 
The  only  authority  relied  upon  for  issue  of  preferred  shares  is  that 
given  at  the  meetings  of  shareholders  and  directors  on  November 
27th,  1902.  For  the  plaintiff  company  it  was  urged  that  the  motion 
for  issue  of  preferred  shares  which  was  carried  at  the  directors’ 
meeting  amounted  to  a by-law,  although  in  form  only  a resolution. 
Indeed,  the  vice-president  says  now  it  was  intended  as  a by-law, 
and  the  solicitor  is  of  the  impression  that  it  was  prepared  as  part 
of  the  by-laws.  The  vice-president  says  the  company’s  seal  is 
affixed  to  by-laws  but  not  to  resolutions.  It  is  not  shewn  that  the 
seal  was  affixed  to  this  one.  More  than  that,  immediately  after 
passing  it  the  board  proceeded  to  pass  “ by-laws,”  expressly  so 
called,  and  these  are  numbered  and  commence  with  number  one — 
not  number  two — and  they  are  passed  subject  to  confirmation  by 
the  shareholders,  whereas  nothing  about  confirmation  is  said  in 
the  resolution.  Section  77  of  the  Ontario  Companies’  Act  requires 
that  a book  or  books  be  kept  containing  the  minutes  of  the  meetings 
and  the  by-laws,  duly  authenticated,  and  such  minutes  shall  be 
verified  by  the  presiding  officer  of  the  company.  This,  I think, 
means  that  the  by-laws  are  to  be  entered  by  themselves  and  not 
merely  as  part  of  the  minutes.  It  does  not  appear  whether  that 
was  done.  The  Act  does  not  require  any  particular  form  for  a 
by-law,  and  in  the  Supreme  Court  of  New  York,  in  Drake  v.  Hudson 
River  R.R.  Co.  (1849),  7 Barb.  N.Y.  508,  it  was  said  by  the  presiding 
Justice  at  p.  540 : “ A by-law  may  be  in  the  form  of  a resolution,  and 
require  the  same  solemnities  to  pass  it  ; but  a resolution  is  not 
necessarily  a by-law.”  Where,  as  here,  the  company  seeks  to  attach 
to  such  a resolution  as  this  the  definite  character  of  a by-law,  it 
falls  to  them  to  shew  that  they  themselves  treated  it  as  such  by 
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including  it  with  others  in  some  such  way  as  compilation,  num- 
bering, or  authentication.  That  I do  not  see  that  they  have  done. 

Assuming  for  the  moment  that  it  was  in  form  sufficient,  the  Act 
requires  that  it  be  passed  by  the  directors  first  and  then  confirmed 
by  the  shareholders.  It  was  passed  by  a board  of  directors,  but 
that  board  consisted  of  only  four,  apparently  in  pursuance  of  the 
resolution  of  shareholders  passed  earlier  on  the  same  day  and  the 
election  thereunder.  The  number  of  directors  in  the  letters  patent 
was  five,  and  the  proceedings  for  reduction  of  the  number  under 
sec.  45  had  not  been  taken.  It  may  be  said  that  by  the  unanimous 
consent  at  the  shareholders’  meeting,  at  which  every  person  then 
interested  in  the  company  was  present,  a full  board  and  the  share- 
holders combined;  as  to  which  see  The  People  v.  Sterling  Burial 
Case  Manufacturing  Co.  (1876),  82  111.  457;  The  State  Savings 
Association  v.  Nixon- Jones  Printing  Co.  (1887),  25  Mo.  App.  642; 
and  see  The  King  v.  Westwood  (1830),  2 Dow  & Cl.  21,  and  4 
B.  & C.  781,  as  to  general  powers  of  shareholders.  But  here  the 
shares  were  created  with  equal  rights  by  the  Legislature  (see 
Hutton  v.  Scarborough  Cliff  Hotel  Co .,  4 D.  J.  & S.  672),  and  it  has 
prescribed  for  the  change  of  those  rights,  for  what  the  Lord 
Chancellor  in  the  last  mentioned  case  calls  “an  essential  alter- 
ation of  the  basis  of  the  company,”  a mode  involving  consideration 
twice  and  by  two  different  bodies  acting  in  different  capacities.  It 
is  very  much  like  a “special  resolution”  under  the  Joint  Stock 
Companies’  Winding  Up  Act,  which  requires  consideration  at  two 
separate  meetings  held  a fortnight  apart.  In  this  respect  also  I 
consider  the  requirements  of  the  Act  were  not  complied  with. 

But  granting  that  it  was  duly  passed,  was  it  really  a by-law 
and  such  as  the  Act  requires,  or  was  it  only  in  substance  a resolution? 
A by-law  is  defined  as  “a  rule  or  law  adopted  by  a corporation  or 
association  for  the  regulation  of  its  own  actions  and  concerns,  and 
of  the  rights  and  duties  of  its  members  among  themselves” : 5 Am. 
& Eng.  Encycl.  (2nd  ed.)  87;  and  it  is  there  said  (p.  88)  a resolution 
is  adopted  ordinarily  to  reach  special  and  individual  cases,  whereas 
a by-law  to  be  valid  must  operate  generally.  See  also  Thompson  on 
Corporations,  secs.  935-6. 

Section  22  of  the  Companies’  Act  authorizes  a by-law  for  “ creat- 
ing and  issuing  any  part  of  the  capital  stock  as  preference  stock.” 
Above  all  things  in  the  interest  of  the  purchasers  both  of  common 
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and  preferred  shares,  certainty  as  to  the  number  who  would  have 
preference  is  of  prime  necessity,  and  the  Legislature  does  not  allow 
the  cancellation  of  preferred  shares  actually  issued  without  the 
sanction  of  supplementary  letters  patent.  This  resolution  does 
not  create  any  specified  number  of  shares  as  preferred  shares, 
but  is  only  to  “ offer  for  sale  not  more  than  1,500  shares.”  This 
becomes  still  more  important  in  view  of  some  evidence  given  by 
the  vice-president  that  it  was  not  intended  that  the  common  stock 
should  get  all  profits  over  8%.  I may  note  that  he  also  says  the 
preference  is  only  for  each  year  by  itself,  not  for  all  years.  The 
resolution  leaves  uncertain  not  only  the  amount  of  preferred  stock 
but  also  the  amount  of  common  stock.  It  is  not  the  same  as  if 
the  preferred  shares  were  fixed  at  1,500  and  only  part  of  them  issued. 
That  at  least  would  limit  the  common  stock  to  2,500  shares,  and  a 
purchaser  of  common  stock  would  know  how  many  might  have  to 
share  with  him  in  the  surplus  profits.  The  resolution  of  the  directors 
has  indeed  more  the  character  of  a recommendation  of  policy  to 
be  carried  out,  or  of  a temporary  resolution  of  the  number  to  be 
presently  placed  on  the  market,  rather  than  one  of  finality.  For 
this  reason  I think  it  is  really  a resolution  and  not  a by-law,  and 
that  if  it  can  be  called  a by-law  it  does  not  comply  with  sec.  22. 

It  is  not  necessary  in  this  view  to  consider  whether  the  preference 
sought  to  be  conferred  is  such  as  the  defendant  subscribed  for, 
as  regards  a certainty  of  8 per  cent,  in  all  years,  and  as  regards 
sharing  in  profits  beyond  that. 

As  the  defendant’s  covenant  only  bound  him  to  pay  for  such 
shares  subscribed  for  as  should  be  allotted  to  him,  and  there  were 
none  to  allot,  there  has  been  a total  failure  of  consideration  for  the 
note. 

There  was  no  notice  of  allotment  given  after  the  directors’ 
meeting  of  April  25th,  but  defendant  waived  that  by  Mr.  Lloyd’s 
notification  of  the  manager  that  he  would  not  pay. 

The  defence  alleges  that  the  plaintiffs  are  not  the  holders.  The 
note  is  payable  to  the  order  of  the  payees,  and  comes  before  me 
with  a special  indorsement  by  the  plaintiffs  to  the  Imperial  Bank 
of  Canada  and  no  re-indorsement  or  cancellation  of  that  indorse- 
ment, and  the  latter  is  not  stated  to  be  for  collection  or  on  account 
of  the  company.  There  is  no  evidence  as  to  how  it  has  got  from 
the  Imperial  Bank  back  to  the  plaintiffs  who  produce  it.  The 
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only  evidence  as  to  how  it  got  to  the  bank  is  that  of  the  vice-presi- 
dent, who  says  the  bookkeeper  put  it  in  the  bank,  and  the  letter  of 
April  19th  to  defendant.  But  as  to  plaintiffs’  right  to  sue  upon  it, 
see  Black  v.  Strickland  (1883),  3 O.R.  217,  where  the  special  in- 
dorsements were  all  struck  out,  and  Callow  v.  Lawrence  (1814), 
3 M.  & S.  95,  there  cited;  and  see  Maclaren  on  Bills,  3rd  ed.,  p.  211, 
and  Jones  v.  Broadhurst  (1850),  9 C.B.  173. 

The  word  “ Limited”  is  omitted  from  the  payees’  name,  but  it 
is  sworn  there  is  no  other  company  of  the  name  in  the  note,  and  that 
the  plaintiffs  were  intended. 

The  action  will  be  dismissed  and  with  costs. 


A.  H.  F.  L. 
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[Teetzel,  J.] 

Re  Frawley  and  the  Corporation  of  the  Town  of  Orillia. 

Intoxicating  Liquors — Municipal  By-law — Power  to  Prohibit  Sale  in  Shops 

Only — Discrimination — Costs — Liquor  License  Act,  sec.  141,  sub-sec.  1. 

A municipal  council  under  the  powers  conferred  by  sec.  141,  sub-sec.  1 of  the 
Liquor  License  Act,  R.S.O.  1897,  ch.  245,  may  pass  a by-law  prohibiting 
the  sale  of  liquors  except  by  wholesale  in  shops  without  at  the  same  time 
prohibiting  the  sale  in  taverns. 

This  was  a motion  to  quash  a by-law  of  the  town  of  Orillia, 
which  enacted  (1)  that  the  sale  of  spirituous,  fermented  or  other 
manufactured  liquors  except  by  wholesale  is  prohibited  in  every 
shop  or  other  place  in  the  said  town  of  Orillia  other  than  a house 
of  entertainment. 

The  motion  was  heard  in  the  Weekly  Court  before  Teetzel, 
J.,  on  February  20th,  1907. 

R.  D.  Gunn , K.C.,  and  J.  Haverson,  K.C.,  for  the  applicant. 

A.  B.  Thompson  for  the  respondent. 

February  28.  Teetzel,  J.: — The  by-law  was  passed  under  the 
authority  of  sec.  141,  sub-sec.  1,  of  the  Liquor  License  Act,  which 
reads  as  follows:  “The  council  of  every  township,  city,  town  and 
incorporated  village  may  pass  by-laws  for  prohibiting  the  sale  by 
retail  of  spirituous,  fermented  or  other  manufactured  liquors  in 
any  tavern,  inn  or  other  house  or  place  of  public  entertainment, 
and  for  prohibiting  the  sale  thereof,  except  by  wholesale,  in  shops 
and  places  other  than  houses  of  public  entertainment.  Provided 
that  the  by-law,  before  the  final  passing  thereof,  has  been  duly 
approved  of  by  the  electors  of  the  municipality  in  the  manner  pro- 
vided by  the  sections  in  that  behalf  of  the  Municipal  Act.” 

The  by-law  was  attacked  on  two  grounds:  (1)  That  it  is  dis- 
criminating in  its  effect  ; and  (2)  that  the  council  cannot  submit, 
under  sub-sec.  1 of  sec.  141,  above  quoted,  a by-law  to  prohibit 
the  sale  of  liquor  in  shops  only. 

If  the  second  objection  is  not  well  founded,  and  as  a result  it  is 
held  that  the  section  confers  two  co-ordinate  powers  on  the 
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council,  one  to  prohibit  the  sale  by  retail  in  any  tavern,  inn,  or 
other  house  of  public  entertainment,  and  the  other  to  prohibit  the 
sale,  except  by  wholesale,  in  shops  and  places  other  than  houses  of 
public  entertainment,  then  the  first  objection  would  also  fail,  be- 
cause if  there  is  power  to  pass  a by-law  either  with  reference  to 
one  class  of  premises  or  the  other,  or  both,  in  the  same  by-law, 
there  would  be  no  objection  on  the  ground  of  discrimination. 

Mr.  Haverson  argued  with  great  ingenuity  that,  having  regard 
to  the  history  of  the  legislation  and  to  its  ultimate  purpose,  namely, 
the  entire  prohibition  of  the  retail  sale  of  intoxicating  liquors  in 
local  municipalities,  the  Legislature  never  intended  that  the  retail 
sale  in  shops  should  be  prohibited  without  also  extending  such 
prohibition  to  owners  of  taverns,  who,  under  their  licenses,  in  addi- 
tion to  special  privileges,  possess  all  the  rights  to  sell  by  retail  that 
are  conferred  under  shop  licenses  up  to  one  quart,  and  that  it  could 
not  have  been  the  intention  of  the  Legislature  therefore  to  inci- 
dentally improve  the  retail  business  of  the  tavern  keeper  by  cutting 
off  the  business  of  the  shopkeeper. 

He  pointed  out  that  in  Orillia,  which  is  a town  of  five  or  six 
thousand  population,  there  was,  when  the  by-law  was  passed,  only 
one  shop  license,  while  there  were  seven  tavern  licenses,  and  there- 
fore in  this  instance  it  could  not  be  said  that  the  object  of  the  Act 
was  being  satisfied  by  the  by-law. 

The  point  never  seems  to  have  been  raised  before  for  judicial 
consideration,  although  in  Re  Local  Option  Act  (1891),  18  A.R.  572 
while  it  was  not  necessary  for  the  purpose  of  determining  the  ques- 
tions submitted  in  that  case,  Mr.  Justice  Maclennan,  at  p.  594, 
discussing  similar  provisions  of  a former  Act,  says:  “ Municipalities 
may  prohibit  sales  by  retail  in  public  houses,  and  they  may  also 
prohibit  such  sales  in  shops  and  other  places.  The  prohibition  of 
retail  sales  might  be  confined  to  public  houses,  or  it  might  be  ex- 
tended to  shops  and  all  other  places  throughout  the  municipality, 
the  kind  of  sale  which  was  meant  to  be  dealt  with  in  the  second 
part  of  the  clause  being  the  same  kind  which  was  described  in  the 
first,  namely,  sale  by  retail.” 

I confess  that  upon  the  argument  I was  inclined  to  the  view 
that  the  section  contemplated  one  by-law  only  for  both  classes  of 
premises,  but  a careful  reading  since  leads  me,  though  not  without 
hesitation,  to  the  view  that  there  are  two  distinct  members  to  the 
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section,  and  that  it  is  competent  for  the  council  to  pass  one  by-law 
for  prohibiting  the  sale  of  intoxicating  liquors  in  taverns,  inns,  or 
other  houses  or  places  of  public  entertainment,  and  another  by- 
law for  prohibiting  the  sale  thereof,  except  by  wholesale,  in  shops 
and  places  other  than  houses  of  public  entertainment. 

The  use  of  the  words  “and  for  prohibiting”  in  the  fifth  line  of 
the  section  lends  much  force  to  the  view  that  two  separate  by-laws 
might  be  submitted,  or  one  by-law  limited  to  either  class  of  premises. 

On  first  reading  I was  also  impressed  with  the  view  that  sec.  143 
of  the  Act  supported  Mr.  Haverson’s  argument.  This  section 
enacts  that  “no  tavern  or  shop  license  shall  be  issued  or  take  effect 
within  any  municipality  in  which  there  is  in  force  any  by-law  passed 
in  pursuance  of  sec.  141,”  etc.  Unless  this  can  be  read  distribu- 
tively,  which,  on  further  consideration,  I think  it  can,  it  would  be 
quite  inconsistent  with  the  view  above  indicated  as  to  sec.  141. 
If,  however,  the  view  I have  expressed  as  to  sec.  141  is  correct, 
I think  sec.  143  should  be  construed  as  meaning  that  no  tavern 
license  should  be  issued  in  any  municipality  in  which  there  is  in 
force  a by-law  under  sec.  141  prohibiting  the  sale  of  intoxicating 
liquors,  etc.,  in  taverns,  etc.,  and  that  no  shop  license  should  be 
issued  in  such  municipality  where  there  was  a by-law  prohibiting 
the  sale  by  retail  in  a shop,  etc. 

Having  regard  to  the  action  of  this  municipality  in  doing  what 
does  strike  one  as  being  difficult  to  reconcile  with  the  spirit  of  the 
legislation  in  question,  by  passing  a by-law  which  affects  only  one 
shop,  leaving  untouched  seven  taverns  with  licensed  bars  to  do 
retail  business,  and  to  the  fact  that  the  question  is  first  raised  on 
this  motion  for  adjudication,  I think  that,  while  dismissing  the 
motion,  I should  do  so  without  costs. 
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[IN  CHAMBERS.] 

Rex  v.  O’Gorman  et  al. 

Criminal  Law — Change  of  Venue — Criminal  Code  sec  651 — Balance  of  Con- 
venience— Prej  udice . 

The  principle  on  which  a change  of  venue  in  a criminal  case  will  be  ordered 
under  sec.  651  of  the  Criminal  Code  is,  that  there  is  fair  and  reasonable 
probability  of  partiality  and  prejudice  in  the  district,  county  or  place, 
within  which  the  indictment  would  otherwise  be  tried. 

On  a motion  to  change  the  venue,  notwithstanding  that  a strong  case  was 
made  out  for  the  change  if  the  balance  of  convenience  alone  was  to  be 
considered,  still,  as  it  was  not  shewn  that  there  was  or  was  likely  to  be 
any  prejudice  against  the  accused  and  certainly  no  more  where  the  indict- 
ment was  found  than  in  the  place  to  which  it  was  proposed  to  change  the 
venue,  the  motion  was  refused. 

This  was  a motion  to  change  the  venue,  under  sec.  651,  of  the 
Criminal  Code,  now  R.S.C.  1908,  sec.  884,  from  the  city  of  Toronto 
in  the  county  of  York  to  the  city  of  London  in  the  county  of 
Middlesex,  in  a criminal  case,  the  offence  alleged  being  conspiracy. 

The  motion  was  argued  in  Chambers  on  the  6th  of  May, 
1907,  before  Britton,  J. 

E.  F.  B.  Johnston,  K.C.,  and  Geo.  Wilkie,  for  the  motion. 

G.  Lynch-Staunton,  K.C.,  for  the  Crown,  contra. 

May  7.  Britton,  J.: — The  motion  is  made  under  sec.  651  of 
the  Criminal  Code.  Under  that  section  the  power  of  the  Court  or  a 
Judge  is  very  wide. 

It  is  to  be  exercised,  whenever  it  appears  to  the  satisfaction  of 
the  Court  or  Judge,  that  it  is  expedient  to  the  ends  of  justice  that 
the  trial  of  the  person  charged  should  be  held  in  some  county  or 
place  other  than  that  in  which  the  offence  is  supposed  to  have  been 
committed. 

The  accused  have  been  indicted  for  offences  supposed  to  have 
been  committed  at  Toronto.  The  indictment  was  presented  to  the 
grand  jury  here  with  the  consent  of  the  presiding  Judge  at  the 
assizes.  If  the  accused  have  not  committed  these  offences  at 
Toronto,  they  should  not  be  tried  here,  unless  in  pursuance  of  an 
order  specially  made  so  directing. 

Upon  the  assumption  that  the  accused  will  not  be  convicted 
unless  the  Crown  establishes  that  they  did  in  fact  commit  one  or 
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more  of  these  offences  at  Toronto,  as  charged,  what  is  there  before 
me  to  shew  that  it  is  expedient  to  the  ends  of  justice  that  the  trial 
should  not  take  place  in  Toronto. 

It  is  said  by  Crankshaw,*  in  his  note  to  this  sec.  651:  “The 

principle  ground  upon  which  a change  of  venue  has  hitherto  been 
granted  and  upon  which  the  Court  or  Judge,  in  the  exercise  of  the 
discretionary  power  conferred  by  this  section,  will  no  doubt  in 
future  order  the  place  of  trial  to  be  changed,  is  that  there  is  a fair 
and  reasonable  probability  of  partiality  and  prejudice  in  the 
district,  county,  or  place  within  which  the  indictment  would 
otherwise  be  tried.”  I agree  with  this. 

It  is  but  faintly  suggested — if  suggested  at  all — that  there  is 
any  prejudice,  or  likely  to  be  any,  in  Toronto  against  the  accused, 
and  so  far  as  one  can  see,  certainly  no  more  than  in  London;  and 
it  might  be  said  that  there  is  a probability  of  more  “partiality  and 
prejudice”  in  London  than  in  Toronto. 

The  accused  have  made  a strong  case  for  a change  of  venue,  if 
balance  of  convenience  is  to  be  considered.  No  doubt,  they  will 
be  put  to  much  greater  expense  by  having  to  stand  trial  at  Toronto, 
if  it  happens  that  so  many  witnesses  from  London  are  required  at 
the  trial  as  were  called  on  the  preliminary  investigation. 

This  materially  touches  the  question  of  a fair  trial,  so  far  as  the 
accused  may  be  unable  to  bring  to  Toronto  witnesses  that  they 
could  get  at  London,  if  tried  there.  It  can  not  be  “expedient  to 
the  ends  of  justice”  that  the  accused  or  any  of  them  should  be 
convicted  if  there  is  evidence  material,  relevant,  and  competent, 
which  can  be  obtained  to  establish  their  innocence  or  to  meet  the 
case  the  Crown  may  make;  and  if  it  shall  so  happen  that  the  accused 
really  need  the  assistance  of  the  Crown  to  have  necessary  and 
material  witnesses  in  their  behalf  brought  to  Toronto,  such  assis- 
tance ought  to  be  and  no  doubt  will  be  given.  There  is  such  ample 
power  in  the  trial  Judge,  the  accused  will,  whatever  may  arise,  so 
far  as  I can  see,  have  a fair  trial. 

If  matters  outside  of  what  occurs  in  Court  are  at  all  likely  to 
influence  jurors  either  prejudically  to  the  accused  or  otherwise, 
there  is  no  more  chance  of  that  in  Toronto  than  in  London. 

It  was  suggested  by  counsel  for  the  defence,  that  some  other  place 
than  London,  near  to  London — say  St.  Thomas  or  Woodstock — 
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would  not  be  objected  to.  It  is  clear  to  me,  that  such  a change 
would  be  of  no  benefit  to  the  Crown  or  accused,  and  would  be 
attended  with  much  inconvenience,  to  say  nothing  of  imposing 
the  burden  of  such  a trial  upon  a county,  that  is  in  no  way  implicated 
in  or  connected  with  the  alleged  transactions  as  to  which  a trial  is 
to  be  had.' 

The  cases  referred  to,  and  others,  as  I read  them,  support  the 
-conclusion  reached,  that  I should  not  make  the  order  asked  on  this 
application. 

As  far  back  as  1762,  in  Rex  v.  Harris,  3 Burr.  1330,  Mr.  Justice 
Denison  said:  at  p.  1334  “The  place  of  trial  ought  not  to  be  altered 
from  that  which  is  settled  and  established  by  the  common  law, 
unless  there  shall  appear  a clear  and  plain  reason  for  it”;  viz.,  that 
there  cannot  be  there  a fair  and  impartial  trial. 

Mr.  Justice  Wilmot  said  that  the  rule  “that  all  causes  shall  be 
tried  in  the  county,  and  by  the  neighbourhood  of  the  place,  where 
the  fact  is  committed,”  ought  never  to  be  infringed,  unless  it  plainly 
.appears  that  a fair  and  impartial  trial  can  not  be  had  in  that  county.” 

Regina  v.  Ponton  (No.  2), (1899)  18  P.R.  429,  goes  pretty  fully 
into  the  matter^  It  is  a question  of  fair  trial  or  not,  owing  to  a 
condition  likely  to  influence  or  prejudice  the  jury. 

Motion  refused. 
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[RIDDELL,  J.] 
Mills  v.  Small. 


Chose  in  Action — Assignment  of  Claims  of  Several  to  One — Action  in  Name 
of  One  for  Payment  of  All — R.S.O.  1897,  ch.  51,  sec.  58,  sub-sec.  (5). 

The  plaintiff,  a contractor  in  Canada,  and  two  contractors  in  the  United 
States,  had  performed  some  work  on  a theatre  in  Canada  for  which  the 
owner  refused  to  pay.  The  American  contractors,  at  the  instance  of  their 
solicitors,  but  without  the  knowledge  of  the  plaintiff,  assigned  all  their 
claims  to  him  absolutely,  with  a view  of  collecting  the  amounts  due  in  the 
name  of  the  plaintiff.  This  was  communicated  to  the  plaintiff,  who  assent- 
ed to  the  arrangement,  and  he  was  indemnified  against  costs  and  guaran- 
teed payment  of  his  claim: — 

Meld. , on  objection  taken  at  the  trial,  that  this  was  not  an  “absolute  assign- 
ment” within  sec.  58,  sub-sec.  (5)  of  the  Judicature  Act,  R.S.O.  1897, 
ch.  51,  but  leave  to  amend  by  adding  the  American  contractors  as  plain- 
tiffs, was  granted. 

This  was  an  action  brought  by  a contractor  resident  in  Canada, 
who  had,  with  two  other  contractors  and  an  architect  resident  in 
the  United  States,  performed  certain  work  in  Canada  for  the  de- 
fendant, to  enforce  payment  for  the  work  done. 

The  other  two  contractors  and  the  architect  had  assigned  all 
their  claims  to  the  plaintiff,  as  set  out  in  the  judgment,  and  the 
action  was  brought  in  his  name  alone. 

The  action  was  tried  at  the  Hamilton  Assizes  on  the  6th  of 
March,  1907,  before  Riddell,  J. 

H.  H.  Bicknell,  for  the  plaintiff. 

J . L.  Counsell , for  the  defendant. 

March  11.  Riddell,  J.: — The  plaintiff,  a contractor  in  Hamil- 
ton, and  two  contractors  in  New  York,  had  done  some  work  mak- 
ing improvements  to  a theatre  in  Hamilton. 

The  owner  refusing  to  pay,  the  solicitors  for  the  New  York  con- 
tractors, without  the  knowledge  of  the  plaintiff,  and  for  the  sole 
purpose  of  enabling  the  claims  of  the  New  York  parties  to  be  pressed 
in  the  name  of  the  plaintiff,  had  the  New  York  contractors  execute 
an  assignment  (absolute  in  form)  of  their  claims  to  the  plaintiff.  The 
solicitors  communicated  this  to  the  plaintiff,  and  agreed  on  behalf 
of  their  clients  in  New  York  that  they  should  indemnify  him  against 
•costs  and  guarantee  him  payment  of  his  claim. 
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These  facts  are  admitted  by  the  plaintiff  and  his  solicitor  (and 
counsel)  with  the  utmost  frankness,  and  further  it  was  admitted,  that 
this  was  a mere  form — “ machinery  ” — to  enable  these  debts  to  be 
collected  in  the  name  of  the  plaintiff.  It  never  was  intended  that  the 
plaintiff  should  collect  the  debts  or  have  any  control  over  or  any  in- 
terest in  the  proceeds.  As  he  says,  he  “ was  to  have  no  rake  off.”  This 
plan  was  adopted  apparently  with  the  entirely  laudable  purpose  of 
saving  costs.  I see  nothing  wrong  or  blameworthy  in  the  trans- 
action; but  it  is  argued  that  this  is  not  an  “ absolute  assignment” 
within  sec.  58  (5)  of  the  Judicature  Act,  R.S.O.  1897,  ch.  51. 

The  case  is,  I think,  concluded  by  Wiesener  v.  Rackow  (1897), 
76  L.T.  448,  C.  A.  There,  foreign  creditors  assigned  to  the  plaintiff 
by  a document  absolute  in  form  (as  in  this  case)  a claim  which  they 
had  against  the  defendants  to  enable  h'm  to  sue  in  his  own  name  in 
England  as  agent  for  the  assignors — the  arrangement  being  that  the 
plaintiff  should  deduct  his  commission  and  expenses  and  pay  over 
the  balance  to  the  assignors.  The  learned  trial  Judge  (Bruce,  J.) 
held,  p.  449:  “ Under  the  circumstances,  the  transaction  was  not  a 
transaction  of  assignment,  but  it  was  merely  a transaction,  under 
the  cover  of  assignment,  to  appoint  the  plaintiff  as  agent  in  behalf 
of  the  assignors,”  and  consequently  he  dismissed  the  action.  The 
Court  of  Appeal  reversed  the  trial  Judge,  but  upon  the  question 
of  fact. 

Lord  Esher,  M.R.,  said:  “I  am  of  opinion  that,  if  the  finding  of 
fact  of  Bruce,  J.,  could  be  maintained,  the  plaintiff  could  not  recover 
in  this  action  ” ; but  he  disagreed  with  the  trial  Judge  and  held  that 
the  creditors  intended  to  pass  the  legal  right  to  the  debt,  keeping 
for  themselves  the  equitable  right  to  the  money  when  recovered. 
And,  indeed,  that  would  seem  to  have  obviously  been  the  case,  as. 
the  assignee  was  intended  to  recover  the  money,  take  out  some  of  it 
for  his  own  trouble,  and  then  remit  the  balance  to  the  assignors — 
or  as  the  learned  trial  Judge  put  it,  p.  449:  “When  the  debt  was 

recovered  they  (the  assignors)  were  to  be  credited  with  the  amount, 
less  commission  and  expenses.” 

Not  dissimilar  was  the  case  of  Comfort  v.  Betts,  [1891]  1 Q.B. 
737,  in  which  a number  of  creditors  of  the  defendant  executed  ar 
deed  whereby,  after  recital  of  an  agreement  that  their  debts  should 
be  assigned  to  the  plaintiff  on  the  terms  that  he  should  proceed  to 
recover  the  same,  and  pay  to  them  respectively  out  of  the  aggregate^ 
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amount  recovered  such  proportionate  part  thereof  as  should  repre- 
sent the  individual  debt  due  to  them  respectively,  or  such  part 
thereof  as  might  have  been  recovered,  it  was  witnessed  that  they 
assigned  their  several  claims  to  the  plaintiff  to  hold  the  same  ab- 
solutely. It  was  held  by  the  Court  of  Appeal  that  this  “was  in- 
tended to  be  an  absolute  assignment  of  the  debts,  subject  to  a trust 
for  payment  of  the  money  recovered,  to  the  creditors  per  Lord 
Esher,  M.R.,  at  p.  739.  In  this  case  also,  it  is  clear  that  the 
plaintiff  was  intended  actually  to  receive  the  money  and  divide  it 
amongst  the  creditors. 

In  the  present  case,  however,  the  facts  are  different : it  is  plain 
and  indeed  admitted,  that  the  plaintiff  never  was  intended  to  collect 
the  moneys;  he  never  was  intended  to  be  in  a position  to  give  a 
valid  receipt  for  the  claims;  his  solicitors  were  retained  and  paid 
by  the  assignors;  he  had  no  authority  over  the  solicitors;  he  was 
not  the  real  dominus  litis,  and  the  transaction  was  “merely  a trans- 
action under  the  cover  of  an  assignment,  to  appoint  the  plaintiff 
as  agent  on  behalf  of  the  assignors.” 

I think  the  objection  is  valid.  The  plaintiff  is  to  be  at 
liberty  to  add  as  parties  plaintiffs,  the  assignors.  This  should  be 
done  forthwith.  I shall  then  try  the  questions  of  fact.  The  costs 
will  be  reserved. 
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[IN  CHAMBERS.] 

De  Santis  y.  The  Canadian  Pacific  Railway  Company. 


Solicitor — Lien  for  Costs — Settlement  of  Action  by  Party — Absence  of  Collusion 

— Notice  of  Lien. 

Apart  from  any  question  as  to  there  being  fruits  of  the  action  and  the  ab- 
sence  of  collusion, the  lien  of  a solicitor  for  his  costs  of  the  action, is  depend- 
ent upon  notice,  which  must  be  clear  and  explicit  to  the  opposite  party, 
that  his  costs  are  unpaid,  and  that  he  looks  to  the  proceeds  of  the  action 
for  the  payment  thereof. 

This  was  a motion  by  the  plaintiff’s  solicitor  for  an  order  that 
the  defendants  pay  his  costs,  on  the  ground  of  a settlement  made 
with  the  plaintiff  without  his  knowledge. 


On  February  15,  1907,  the  motion  was  argued  before  the 
Master  in  Chambers. 


J . M.  Ferguson,  for  the  solicitor. 

* G.  A.  Walker,  for  the  defendants. 

February  26.  The  Master  in  Chambers: — The  facts  are  for- 
tunately not  in  dispute.  It  is  admitted  that  the  action  was  begun 
on  20th  July  last,  to  which  defendants  duly  appeared;  that  the 
plaintiff’s  solicitor  notified  the  defendants  and  their  solicitors  not 
to  make  any  settlement  without  the  privity  of  the  plaintiff’s  solicitor; 
but  that  a settlement  was  made  before  delivery  of  the  statement  of 
claim,  and  on  some  day  in  August,  for  $225. 

A decision  in  these  cases  in  favour  of  the  solicitor  requires  an 
affirmative  answer  to  two  at  least  of  these  three  questions:  (1) 

Was  there  any  notice  of  his  lien  given  to  the  other  side?  (2)  Were 
there  any  fruits  of  the  action?  (3)  Was  there  any  collusion  to 
deprive  the  solicitor  of  his  costs? 

That  collusion  must  be  clearly  proved  and  will  not  be  inferred,  is 
shewn  on  the  one  hand  by  The  Hope  (1883),  8 P.D.  144,  and  on  the 
other  by  Re  Margetson,  [1897]  2 Ch.  314.  That  there  must  also  be 
fruits  of  the  action  or  proceeding  is  shewn  by  Bellamy  v.  Connolly 
(1892),  15  P.R.  87,  and  cases  cited.  That  there  must  first  of  all 
be  “ notice  to  the  defendant  by  the  solicitor  that  his  costs  are 
unpaid  and  that  he  looks  to  the  proceeds  of  the  action  for  pay- 
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merit,”  is  shewn  by  the  concise  yet  exhaustive  judgment  of  Richards, 
J.,  in  Brown  v.  Conant  (1856),  2 P.R.  208.  Where  there  has  been 
a settlement  of  a pending  action  by  payment  of  such  a substantial 
sum  as  $225  it  would  be  difficult  to  say  there  were  no  fruits.  It 
seems  quite  distinguishable  from  Ex  p.  Morrison  (1868),  L.R. 
4 Q.B.  153,  and  similar  cases  cited  by  Mr.  Walker. 

It  is  clear,  however,  that  there  is  no  proof  here  of  any  collusion 
as  defined  by  The  Hope,  supra.  “It  cannot  be  presumed  that 
‘ Italians’  any  more  than  ‘sailors/  are  cheats”:  per  Lindley,  L.J., 
in  that  case. 

But  the  case  must  be  decided  on  the  ground  that  there  was  no 
notice  of  lien  given  here  at  all.  As  was  said  by  Richards,  J.,  in 
Brown  v.  Conant,  supra:  “It  is  the  notice  which  creates  the  right.” 
That  notice  must  be  clear  and  explicit,  as  it  amounts  to  notice  of 
an  equitable  incumbrance  by  operation  of  law  on  any  fruits  of  the 
litigation. 

It  may  be  safely  assumed  that  the  defendants’  solicitors  had  no 
part  in  this  settlement,  and  while  the  motion  must  on  the  law  be 
dismissed,  it  will  be  without  costs. 

The  defendants’  motion  to  have  the  plaintiff’s  solicitor  ordered 
to  pay  the  defendants’  costs  on  the  ground  of  want  of  authority, 
was  on  the  argument  dismissed  with  costs,  as  he  shewed  a written 
retainer  confirmed  by  affidavit  of  Signor  de  Sacco,  and  such  motions 
should  not  be  made  in  any  but  the  clearest  cases. 


Master  in 
Chambers. 

1907 

De  Santis 

v. 

Canadian 
Pacific 
R W. 


G.  F.  H. 


no 


ONTARIO  LAW  REPORTS. 


1907 
Feb.  26. 


[VOL. 


[CLUTE,  J.] 


Howland  v.  McDonald. 

Settlement — Solicitor’s  Advice — Due  Consideration — Absence  of  Fraud  or  Mis- 
take— Right  to  Revoke — Reformation. 

In  pursuance  of  an  ante-nuptial  agreement  entered  into  by  the  testator  and 
his  intended  wife,  he,  after  his  marriage  in  1895,  made  his  will,  whereby 
he  devised  the  interest  he  had  in  certain  property  to  his  executors  and 
trustees,  upon  trust  to  pay  the  income  thereof  to  his  wife  during  her  life, 
and  after  her  death  to  a son  O.  ; and  upon  the  death  of  O.,  or  his,  testa- 
tor’s, wife,  if  she  survived  O.,  in  trust  for  conversion,  the  proceeds  to  be 
divided  amongst  the  children  or  the  issue  of  any  deceased  children  of  his 
said  son,  and  if  there  were  no  such  children  or  issue,  then  amongst  the 
children  and  the  issue  of  any  deceased  children  of  another  son  W.  In 
1897,  he  assumed  to  revoke  this  will,  but  after  consultation  with  and 
on  the  advice  of  his  solicitor,  he  executed  another  will,  reviving  and  con- 
firming the  previous  will  ; and  subsequently  on  his  solicitor’s  advice  and 
after  due  consideration  he  executed  a deed  of  settlement,  without  any 
power  of  revocation,  substantially  carrying  out  the  terms  of  the  will. 
In  1901  he  made  another  will  whereby  he  assumed  to  revoke  the  settle- 
ment except  in  so  far  as  regarded  the  provision  made  in  favor  of  his  wife: — 

Held,  that  in  the  absence  of  anything  to  shew  that  the  settlement  was  un- 
reasonable or  improvident,  or  that  it  was  executed  through  fraud  or  mis- 
representation, it  was  not  revocable,  nor,  under  the  circumstances,  was 
there  anything  to  justify  its  being  reformed. 


This  was  an  action  tried  before  Clute,  J.,  at  Toronto, 
on  the  21st  and  22nd  of  February,  1907.  The  action  was  begun 
by  Sir  William  Pearce  Howland  and  continued  after  his  decease  by 
his  executors  for  a declaration  that  certain  of  the  trusts  contain- 
ed in  a deed  of  settlement  had  been  revoked,  or  in  the  alternative 
for  the  reformation  of  the  deed. 


Walter  C assets,  K.C.,  for  the  plaintiff. 

C.  P.  Smith,  for  the  defendant  McDonald. 

J.  H.  Moss  and  F.  Aylesworth,  for  the  other  adult  defendants. 
A.  H.  Marsh,  K.C.,  for  the  infant  defendants. 


The  learned  Judge  reserved  his  decision,  and  subsequently 
delivered  the  following  judgment. 

February  26.  Clute,  J.: — This  action  is  brought  asking  that 
the  trusts  contained  in  the  deed  of  settlement,  dated  the  23rd  of 
December,  1898,  have  been  effectually  revoked,  or,  in  the  alterna- 
tive, that  the  said  settlement  may  be  reformed,  and  the  said  trusts 
eliminated  therefrom  or  declared  to  be  inoperative  and  void,  be- 
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cause  the  same  were  not  intended  to  be  inserted  therein,  and  were 
inserted  therein  by  mutual  error  and  mistake. 

The  facts  are  as  follows: — 

In  pursuance  of  an  anti-nuptial  agreement,  the  late  Sir  William 
Pearce  Howland, on  the  15th  of  August,  1895,  made  his  will,  whereby 
he  devised  his  one-half  interest  in  the  Lambton  Mills  property  to 
the  Toronto  General  Trusts  Company,  as  executor  and  trustee, 
upon  the  trusts  therein  expressed,  the  income  to  be  derived  there- 
from to  be  paid  to  his  wife  during  her  life,  and  after  her  death  such 
income  to  be  paid  to  his  son,  Oliver  Aken  Howland,  during  his 
lifetime,  and  upon  his  death,  or  upon  the  death  of  his  wife,  if  she 
survived  his  said  son,  then  the  property  is  to  be  sold  and  converted 
into  money,  and  the  proceeds  to  be  divided  amongst  any  children 
and  the  issue  of  any  children  of  his  said  son  Oliver  Aken  Howland, 
who  are  then  surviving  per  stirpes , and  if  there  be  no  such  children 
or  issue  of  such  children,  then  the  proceeds  to  be  divided  amongst 
the  children  of  his  late  son  William  and  the  issue  of  his  children 
who  are  then  surviving  per  stirpes. 

In  1897  the  said  testator  assumed  to  revoke  the  will  of  the  15th 
of  August,  1895,  and  in  March,  1898,  he  consulted  the  late  Mr. 
Barwick,  who,  it  would  appear,  advised  that  the  former  will  of  the 
15th  of  August,  1895,  should  be  revived  and  confirmed  by  will  and 
deed  of  settlement. 

On  the  17th  of  March,  1898,  the  said  testator  duly  executed  a 
further  will,  which  recites  the  will  of  the  15th  of  August,  1895,  that 
such  subsequent  will  had  been  revoked  and  destroyed,  and  that  he 
desired  to  revive  and  confirm  the  first  will,  and  proceeds:  “I  do 
hereby  revive  and  confirm  the  said  will  of  the  15th  August,  1895, 
which  will  is  hereunto  attached;  and  I declare  that  the  same  shall 
operate  and  be  construed  as  to  all  persons  and  things  as  if  made 
with  the  intention  of  carrying  out  such  settlement,  and  as  if  I had 
made  the  same  on  this  17th  day  of  March,  1898.” 

From  the  various  entries  made  by  Mr.  Barwick  in  the  ordinary 
course  of  business  of  his  interviews  with  the  testator,  it  appears 
that  he  advised  both  Sir  William  and  Lady  Howland  that  there 
should  be  a deed  of  settlement  executed.  He  then  received  in- 
structions to  draw  the  will  in  the  meantime  reviving  the  original 
will  of  the  15th  of  August  and  a trust  deed  to  be  subsequently  pre- 
pared and  submitted.  This  trust  deed  was  drafted  on  the  21st  of 
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March,  and  a number  of  interviews  were  had  with  the  testator  in 
regard  to  it,  and  modifications  were  made  from  time  to  time.  In 
addition  to  the  interviews,  several  letters  are  produced  from  Sir 
William  to  Mr.  Barwick  in  May,  July,  and  August,  and  there  is  also 
a memorandum  of  instructions  signed  by  Sir  William  Howland 
himself,  and  from  the  evidence  it  is  clear  that  great  care  and  pains 
were  given  to  the  matter  both  by  the  solicitor  and  his  client  in 
settling  the  terms  of  the  deed  of  settlement  now  in  question;  and, 
finally,  on  the  23rd  of  December,  1898,  it  was  duly  signed  by  the 
parties,  namely,  Sir  William  P.  Howland,  his  wife,  and  J.  K. 
McDonald,  trustee.  The  document  recites  the  marriage  on  the 
15th  of  August,  1895,  that  immediately  after  the  marriage  “the 
said  party  of  the  first  part  made  his  will,  which  was  intended  to 
operate  as  a settlement  upon  the  party  of  the  second  part,  and  which 
settlement  was  made  in  consideration  of  her  marriage  to  the  party 
of  the  first  part,  and  whereas  the  party  of  the  first  part  is  desirous 
of  executing  this  indenture  with  a view  of  effectually  confirming 
and  carrying  into  effect  the  settlement  set  forth  in  the  said  will, 
etc.”  The  property  in  question  is  then  settled  as  mentioned  in  the 
will.  The  deed  of  settlement  contains  no  power  of  revocation. 

On  the  7th  of  June,  1900,  Sir  William  executed  a further  will, 
whereby  he  made  certain  further  provisions  in  favour  of  his  wife, 
“in  addition  to  the  various  properties  settled  upon  my  said  wife 
by  deed  of  settlement,  dated  23rd  day  of  December,  1898.”  The 
will  also  contained  other  provisions  not  material  to  the  present 
case. 

On  the  14th  of  September,  1901,  Sir  William  executed  a further 
will,  which  contains  this  clause:  “I  confirm  the  deed  of  settlement, 
dated  the  22nd  day  of  December,  1898,  so  far  as  the  same  confers 
benefits  on  my  said  wife  during  her  natural  life,  but  as  to  all  pro- 
visions therein  contained  to  take  effect  after  the  decease  of  my  said 
wife  I revoke  and  disannul  the  same.”  He  then  gives  the  residue 
of  his  estate,  subject  to  the  trusts  of  the  said  deed  of  settlement 
in  favour  of  his  wife,  to  Oliver  Aken  Howland,  to  receive  the  income 
for  life,  with  power  of  appointment  and  advancement ; with  power 
of  sale  to  his  trustee  of  both  real  and  personal  estate;  and  on  the 
same  date,  14th  of  September,  1901,  Sir  William  executed  a revoca- 
tion of  the  trust  in  the  said  deed  of  settlement  in  favour  of  the 
children  of  William  H.  Howland. 
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It  was  contended  by  the  plaintiff  (1)  that  such  revocation  of 
the  deed  is  valid  and  effectual;  or  (2),  in  the  alternative,  that  the 
deed  of  settlement  be  reformed. 

I am  of  opinion  that  the  plaintiff  has  failed  to  make  out  a case 
for  relief  on  either  of  these  grounds.  There  is  no  doubt  that  the 
will  of  the  15th  of  August,  1895,  was  made  in  pursuance  of  an  anti- 
nuptial agreement,  and  there  is  nothing  in  the  evidence  to  lead  me 
to  think  that  it  did  not  express  the  intention  of  the  testator  at  the 
time. 

Whether  the  testator  might  have  revoked  any  part  of  the  settle- 
ment contained  in  the  will  not  affecting  the  interests  of  the  wife, 
I am  not  called  upon  to  decide.  No  doubt  the  intention  of  the 
testator  to  confirm  the  settlement  which  he  had  made  by  will  by 
reason  of  it  having  been  revoked  was  the  chief  inducement  for  the 
deed  of  settlement  in  question,  but  it  was  made  after  fully  advising 
with  his  solicitor  and  after  he  had  had  many  interviews  and  much 
correspondence  relating  thereto — when  draft  after  draft  had  been 
corrected,  and  after  he  had  had  the  document  in  his  own  possession 
for  a length  of  time.  The  document  which  was  actually  signed 
originally  bore  date  in  July;  it  was  not,  in  fact,  executed  until  the 
23rd  day  of  December.  So  that  we  have  the  family  settlement 
purporting  on  its  face  to  be  made  in  consideration  of  marriage 
executed  after  the  fullest  consideration  and  advice  of  solicitor. 
Can  such  a document  be  revoked  at  the  will  of  the  settler  in  the 
absence  of  any  suggestion  of  fraud  or  misrepresentation?  I think 
not. 

Cotton,  L.J.,  said,  in  Tucker  v.  Bennett  (1887),  38  Ch.  D.  1,  at 
p.  10:  “It  is  a mistake  altogether  to  apply  to  a provision  in  a 
marriage  settlement,  although  one  of  a voluntary  character,  the 
same  rules  as  the  Court  acts  upon  in  considering  whether  a volun- 
tary deed  is  one  which  the  settler  can  set  aside.” 

A settlement  may  be  binding  as  against  the  settler  and  his  heirs, 
although  not  against  creditors:  Davenport  v.  Bishop  (1841), 

1 Phil.  698;  Re  Cameron  and  Wells  (1887),  37  Ch.D.  32. 

Mr.  Cassels  relied  very  strongly  on  Wollaston  v.  Tribe  (1869), 
L.R.  9 Eq.  44,  where  it  was  held  by  Romilly,  M.R.,  that  a person 
taking  a benefit  under  a voluntary  gift  which  is  not  subject  to  a 
power  of  revocation  has  thrown  upon  him  the  burden  of  proving 
that  the  gift  was  meant  by  the  donor  to  be  irrevocable,  and  that 
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meant  to  be  irrevocable,  may  be  set  aside  by  the  donor. 

Howland 
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McDonald. 

Cotton,  L.J.,  in  Tucker  v.  Bennett,  supra,  expressed  doubt  upon 
that  case.  He  points  out  that  that  was  the  case  of  marriage 
settlement,  and  after  the  marriage,  there  being  no  children  and 
the  husband  being  dead,  the  lady  gave  evidence  shewing  her  instruc- 
tions to  her  solicitor  were  not  in  accordance  with  the  terms  of  the 
settlement.  Cotton,  L.J.,  then  observes,  at  p.  15:  “If  the  Master 
of  the  Rolls  thought  the  evidence  was  uncontradicted  and  suffi- 
cient it  would  be  right  to  so  decide,  but  I should  very  much 
hesitate  to  say  that  it  was  really  acting  in  accordance  with  the 
principles  which  the  Court  has  acted  upon.  It  requires  very  clear 
and  distinct  evidence  to  shew  that  there  was  some  different  inten- 
tion at  the  time  when  the  settlement  was  executed,  and,  with  the 
exception  of  this,  there  is  hardly  a single  case  where  many  years 
after  the  settlement  was  executed,  on  mere  parol  evidence,  un- 
contradicted because  there  was  no  one  to  contradict  it,  the  Court 
has  altered  a deed  because  one  of  the  parties  afterwards  desired 
that  it  should  not  stand  as  it  was  executed.’ 7 

In  Paul  v.  Paul  (1881),  19  Ch.D.  47,  it  was  held  by  Fry,  J., 
that  a gift  made  in  favour  of  a volunteer  was  incapable  of  being 
revoked  by  the  donor,  and  that  one  mode  of  making  such  a gift 
was  by  a completed  declaration  of  trust  in  favour  of  the  volunteer. 
He  says,  at  p.  49:  “In  my  opinion  the  law  has  been  conclusively 
settled  in  that  way.” 

This  judgment  was  affirmed  in  20  Ch.D.  742,  Jessel,  M.R., 
observing,  at  p.  744:  “In  this  case  a trust  was  declared  by  the 
settlement  for  the  next  of  kin  of  the  lady,  and  the  fund  has  been 
transferred  to  the  trustees.  The  fact  of  their  being  volunteers 
does  not  enable  the  trustees  to  part  with  it  without  the  consent 
of  their  cestui  que  trust.  This  has  been  the  rule  ever  since  the 
Court  of  Chancery  existed.” 

Cotton,  L.J.,  says:  “The  next-of-kin  of  the  lady  are  cestui  que 
trust  under  the  settlement,  although  they  are  not  yet  ascertained. 
I assume  that  the  trust  would  have  been  enforced  if  it  were  still 
executory.  But  this  trust  is  executed,  and  the  next  of  kin  have  an 
interest  as  cestui  que  trust.  It  is  immaterial  that  they  are  volun- 
teers. The  trust  cannot  be  broken  on  that  account.” 

In  Hall  v.  Hall  (1873),  L.R.  8 Ch.  430,  after  a very  full 
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review  of  the  cases,  it  was  held  that  the  absence  of  a power  of  Clute» J- 

revocation,  and  the  fact  that  the  attention  of  the  settler  was  not  1907 
called  to  that  absence,  do  not  make  a voluntary  settlement  invalid.  Howland 
They  are  merely  circumstances  to  be  considered  in  deciding  on  the 
validity  of  a voluntary  settlement. 

There  is  a sense  in  which  a voluntary  deed  or  gift  of  real  estate 
is  revocable,  inasmuch  as  the  land  can  be  sold  for  a valuable  con- 
sideration and  the  purchaser  defend  his  title  under  27  Eliz.  James, 

L.J.,  at  p.  439,  points  out  that  the  law  permits  any  one  to  dispose 
of  his  property  gratuitously  if  he  pleases,  subject  only  to  the  special 
provisions  as  to  subsequent  purchasers  and  as  to  creditors. 

The  true  rule  is  said  to  be  laid  down  by  Lord  Justice  Turner, 
in  T oiker  v.  Toher  (1859),  3 DeJ.  & S.  487,  491,  that  the  absence 
of  a power  of  revocation  is  a circumstance  to  be  taken  into  account, 
and  is  of  more  or  less  weight  according  to  their  circumstances  in 
each  case. 

In  Hall  v.  Hall,  supra,  the  deed  was  supported,  although  it 
appeared  that  it  differed  in  two  material  respects  from  the  instruc- 
tions given  to  the  solicitor.  Lord  Selborne,  L.C.,  said,  at  p.  440: 

“The  absence  of  a power  of  revocation  in  a voluntary  deed,  not  im- 
peached on  the  ground  of  any  undue  influence,  is,  of  course,  material 
when  it  appears  that  the  settler  did  not  intend  to  make  any  irre- 
vocable settlement,  or  when  the  settlement  itself  is  of  such  a nature 
or  was  made  under  such  circumstances  as  to  be  unreasonable  and 
improvident  unless  guarded  by  a power  of  revocation.” 

In  the  present  case  I can  find  nothing  in  the  evidence  to  lead 
me  to  the  conclusion  that  the  deed  in  question  was  either  unreason- 
able or  improvident.  Upon  this  ground,  therefore,  I think  the 
plaintiff  must  fail. 

Then  as  to  the  question  of  reformation.  In  McNeill  v.  Haines 
(1889),  17  O.R.  479,  Ferguson,  J.,  said  at  p 485  “As  I understand  the 
law  on  the  subject,  in  order  that  a deed  may  be  reformed  by  the  Court 
there  must  be  at  least  two  things  established,  namely,  an  agree- 
ment differing  from  the  document  well  proved,  that  is  proved  by 
the  evidence  in  some  cases  said  to  be  irrefragable  evidence,  and  in 
others  evidence  that  would  shake  all  minds  alike,  at  all  events  by 
such  evidence  as  leaves  no  reasonable  ground  for  doubt  as  to  the 
existence  and  terms  of  such  agreement,  and  a mutual  mistake  of 
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the  parties  by  reason  of  which  such  agreement  was  not  properly 
expressed  in  the  deed.” 

Here,  so  far  from  there  being  evidence  which  satisfied  me  that 
there  was  any  mistake  either  in  the  will  or  in  the  settlement,  I have 
no  doubt  that  at  the  time  they  were  made  they  expressed  truly 
what  was  in  the  mind  of  the  settler,  and  that  it  was  owing  to  subse- 
quent and  changed  conditions  that  induced  him  to  desire  to  vary 
the  terms  of  the  settlement.  There  was  no  mistake,  so  far  as  I can 
see,  no  evidence  of  such  a mistake,  that  a Court  ought  to  act  upon. 
Years  subsequent  the  testator  and  settler,  looking  back  upon  the 
facts,  is  of  opinion  that  he  did  not  intend  to  make  an  irrevocable 
will  or  settlement,  but  I do  not  think  that  evidence  amounts  to 
more  than  an  opinion  or  impression  of  what  his  intentions  were. 
He  answered  certain  leading  questions  which  in  form  tended  to 
shew  that  he  had  no  intention  to  do  more  than  make  a settlement 
in  favour  of  his  wife,  reserving  the  power  of  revocation  to  himself 
subject  to  her  interest.  But  the  trust  having  been  fully  executed 
and  intended  at  the  time  as  I find  it  was  intended  to  be  as  therein 
stated,  there  is  no  foundation  whatever  laid  for  rectification  upon 
the  ground  of  error  and  mistake.  It  is  almost  inconceivable  to  me 
that  there  could  have  been  any  error  or  mistake.  He  himself  exer- 
cised great  care  both  in  the  preparation  of  the  will  and  deed  of 
settlement.  The  deed  of  settlement  was  especially  prepared  and 
revised  both  by  himself  and  his  solicitor  with  the  utmost  care. 
Plenty  of  time  was  taken  for  him  to  consider  it,  and  suggestions, 
were  from  time  to  time  made  by  him  to  his  solicitor.  The  solicitor 
was  an  old  friend,  with  whom  he  had  been  for  many  years  acquainted, 
and  his  conduct  in  regard  to  the  whole  matter  from  first  to  last 
satisfies  me  without  any  doubt  that  the  deed  of  settlement  truly 
represented  his  intentions  at  the  time. 

Mr.  Moss  strenuously  objected  to  the  evidence  of  Sir  William 
Howland,  taken  de  bene  esse,  being  received  as  against  his  clients. 
Inasmuch  as  they  did  not  receive  proper  notice  of  the  examination 
de  bene  esse  before  the  evidence  was  taken,  and  that  the  Master  had 
no  power  to  appoint  the  representative  of  the  infants  to  act  for  all 
parties,  I think  it  very  doubtful  whether  this  evidence  can  be 
received  as  against  his  client,  but,  having  regard  to  the  view  I take 
of  the  matter,  I do  not  find  it  necessary  to  decide  this  question. 

The  action  must  be  dismissed  with  costs. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

In  re  The  Hamilton  Terminal  R.W.  Co.  and  Laura  Whipple. 

Way — Private  Way — Closing  Up — Registering  Plan — Amendment  and  Altera- 
tions— Application  for — Title  of  Applicants:  Registry  Act,  R.S.O.  1897, 
ch.  136,  sec.  110 — Construction  of. 

The  effect  of  sec.  110  of  the  Registry  Act,  R.S.O.  1897,  ch.  136,  whereby 
after  a plan  has  been  registered  and  a sale  or  sales  made  thereunder,  the 
plan  is  binding  upon  the  persons  so  registering  it,  is  that  it  is  not  irrevo- 
cably so,  but  it  may  be  amended  or  altered  on  a proper  case  being  made 
out.  Notice  of  any  proposed  amendment  or  alteration  must  be  given  to 
all  purchasers  thereunder,  who  are  entitled  to  oppose  the  amendment  or 
alteration.  Such  application  may  be  made  not  only  by  the  person  register- 
ing the  plan,  but  also  by  a purchaser  or  anyone  claiming  under  him  ; but 
when  it  is  sought  to  close  a lane  laid  out  on  a plan  the  soil  of  which  remains 
in  the  person  registering  it,  a purchaser  seeking  to  close  the  lane  must  show 
that  he  represents  the  title  of  the  person  who  registers. 

Where,  therefore,  an  application  was  made  by  a purchaser  of  lands  laid  out 
on  a plan  situated  in  a city  to  close  a private  lane  laid  out  thereon  and  the 
applicants  failed  to  show  that  they  had  acquired  the  title  to  the  soil  in  the 
lane,  the  application  was  refused. 

An  application  was  made  to  the  Junior  Judge  of  the  county  court 
of  the  county  of  Wentworth  for  an  order  amending  a plan  of  part  of 
the  city  of  Hamilton, as  laid  out  by  the  late  George  Hamilton  and  R. 
J.  Hamilton,  by  closing  up  the  western  part  of  a certain  alleyway 
leading  to  Catherine  street,  as  laid  out  on  the  plan,  and  between 
Main  street  and  King  street  in  the  block  bounded  by  Catherine, 
King,  Walnut  and  Main  streets,  the  said  part  being  described  by 
metes  and  bounds;  and  the  opening  up  in  lieu  thereof  of  a lane  to 
the  west  of  the  property  owned  by  a Mrs.  Laura  Whipple.  King 
and  Main  streets  are  on  the  north  and  south  limits  of  the  block,  and 
Walnut  and  Catherine  streets  on  the  east  and  west  limits  thereof. 
The  lane  desired  to  be  closed  ran  from  Catherine  street  easterly  to 
about  the  centre  of  the  block.  Mrs.  Whipple's  property  fronted 
on  Main  street  and  ran  back  to  the  lane,  by  which  she  had  an 
outlet  to  Catherine  street. 

The  learned  Judge  decided  in  favour  of  the  applicants,  and  made 
an  order  closing  up  the  lane,  and  directed  the  opening  up  in  lieu 
thereof  of  a lane  to  the  west  of  Mrs.  Whipple’s  property. 

From  this  order  Mrs.  Whipple  appealed  to  the  Court  of  Appeal. 

On  February  12th,  1907,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Garrow  and  Maclaren,  JJ.A. 


C.  A. 
1907 

Mar.  14 
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G.  Lynch-Staunton,  K.C.,  for  the  appellant.  A number  of  affi- 
davits were  tendered  on  behalf  of  the  parties  interested,  but  the 

In  re 
Hamilton 
Terminal 
R.W.  Co. 

AND 

Whipple. 

learned  Judge  refused  to  allow  them  to  be  read.  It  was  most  im- 
portant that  he  should  have  had  before  him  the  facts  disclosed  in 
them,  as  they  shewed  the  rights  of  the  parties  were  materially 
affected.  The  lane  attempted  to  be  closed  up  has  been  in  use  for 
over  forty  years  by  the  owners  of  properties,  consisting  of  dwelling 
houses,  stores  and  other  business  buildings,  abutting  on  both  sides 
of  it,  and  is  in  the  oldest  part  of  the  city.  This  is  an  attempt  by 
the  applicants  to  deprive  the  owners  of  their  rights.  The  appli- 
cants have  no  locus  standi  here.  They  must  shew  that  the  title 
to  the  lane  is  in  them.  They  should  have  shewn  that  they 
have  acquired  the  title  of  all  parties  interested  or  have  filed  their 
consent  to  the  lane  being  closed:  R.S.O.  1897,  ch.  136,  sec.  110; 
In  re  Chisholm  and  Town  of  Oakville  (1885),  9 O.R.  274;  12  A.R. 
225;  In  re  Mcllmurray  and  Jenkins  (1895),  22  A.R.  398;  Re 
Waldie  and  Village  of  Burlington  (1886),  13  A.R.  104;  Re  Morton 
and  Village  of  St.  Thomas  (1881),  6 A.R.  323;  McDonald  v.  Town 
of  Listowel  (1903),  6 O.L.R.  556;  Carey  Y.City  of  Toronto  (1883), 
11  A.R.  416;  (1885),  14  S.C.R.  172.  The  learned  Judge  is,  in  fact, 
attempting  to  exercise  powers  of  expropriation.  The  public  have 
no  right  or  interest  in  the  lane.  It  has  never  been  assumed  or 
accepted  by  the  public.  It  has  always  been  deemed  to  be  and 
treated  as  a private  lane.  If,  however,  the  lane  should  be 
considered  a public  highway,  the  municipality  should  have  been 
notified  of  the  proceedings,  and  represented  on  the  application; 
and  they  can  only  act  by  passing  a by-law  in  the  manner  provided 
by  the  Municipal  Act.  The  learned  Judge,  moreover,  has  made 
no  finding  on  the  question  of  the  public  right:  Gooderham  v. 
City  of  Toronto  (1894),  25  S.C.R.  246.  It  is  quite  feasible  to  make 
a lane  running  out  to  King  street.  The  opening  of  the  substituted 
lane  will  seriously  affect  the  appellant's  property. 

W.  H.  Blake,  K.C.,  for  the  respondents.  The  curious  feature  of 
the  opposition  to  the  closing  of  the  alleyway  is  that  the  appellant 
does  not  attempt  to  shew  that  any  damage  would  be  caused  by 
closing  it.  The  only  damage  attempted  to  be  set  up  is  with 
reference  to  the  substituted  way.  The  merits  are  all  in  favour  of 
the  applicants;  they  have  procured  all  the  land  abutting  on  the 
right  of  way  except  the  land  on  Main  and  King  streets,  the  first 
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mentioned  land  being  the  land  really  affected  by  the  closing, 
and  have  acquired  the  land  for  the  substituted  way,  which  the 
evidence  shews  will  be  more  advantageous  to  all  parties  interested, 
and  they  have  the  right  to  open  it  up  apart  altogether  from  any 
consent  of  the  appellant.  It  is  clearly  in  the  public  interest  that 
the  lane  should  be  closed.  The  alleyway  will  be  a network  of 
tracks,  and  to  allow  it  to  be  continued  as  an  alleyway  would  be  to 
subject  persons  using  it  to  very  great  danger.  Whether  the  appli- 
cants are  assigns  or  not,  within  the  meaning  of  the  Act,  was  a matter 
for  the  learned  Judge  to  decide,  and  he  satisfied  himself  on  the  point. 
The  applicants,  however,  a*s  owners  of  the  property  already  referred 
to,  are  clearly  such  assigns.  It  is  not  necessary  that  all  the  owners 
of  lands  on  the  plan  should  join  in  the  application,  but  only  those 
interested:  Re  Mcllmurray  and  Jenkins,  22  A.R.  398. 


C.  A. 
1907 

In  re 
Hamilton 
Terminal, 
R.W.  Co. 

AND 

Whipple. 


March  14.  Moss,  C.J.O.: — This  was  an  application  made  to 
the  junior  Judge  of  the  county  of  Wentworth  under  sec.  110  of  the 
Registry  Act,  R.S.O.  1897,  ch.  136,  to  amend  a plan  of  lands  in 
the  city  of  Hamilton,  laid  out  into  lots  by  the  late  George  Hamilton 
and  R.  J.  Hamilton,  filed  in  the  registry  office  for  the  said  city,  by 
closing  up  a lane  or  alleyway  shewn  on  the  plan,  and  opening  another 
in  lieu  thereof.  This,  having  been  granted,  Mrs.  Laura  Whipple,  the 
owner  of  premises  forming  part  of  two  lots  laid  out  and  shewn  on 
the  plan  and  abutting  in  the  rear  on  the  lane  or  alleyway  sup- 
posed to  be  closed,  appeals  to  this  Court. 

The  proceedings  in  the  matter  illustrate  very  strongly  the  pro- 
priety of  adhering  to  the  sound  principle  that  as  a general  rule, 
upon  applications  under  sec.  110  of  the  Registry  Act,  the  evidence 
should  be  given  viva  voce,  and  not  in  the  form  of  affidavits.  See 
McDonald  and  Town  of  Listowel,  6 O.L.R.  556. 

The  application  was  launched,  supported  and  opposed  on 
affidavits,  apparently  without  objection  from  any  quarter,  with  the 
result  that  the  learned  Judge  deemed  the  evidence  adduced  in  this 
way  so  unsatisfactory  as  to  call  for  a personal  inspection,  which 
he  appears  to  have  made  of  his  own  motion. 

The  information  supplied  by  the  affidavits  is  of  the  most  meagre 
character.  The  title  of  the  applicants  is  stated  in  a very  vague  and 
general  way.  The  whole  statement  is  that  they  “have  completed 
negotiations  for  all  the  property  shewn  on  plan  hereto  annexed, 
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and  which  is  exhibit  ‘A’  to  this  affidavit.”  No  title  deeds  are 
produced,  not  even  an  agreement  or  agreements  for  the  purchase 
of  the  lands  spoken  of.  There  is  no  attempt  to  trace  the  title  of 
those  persons  for  whose  lands  the  applicants  have  “negotiated,” 
and  to  shew  that  they  were  the  persons  by  whom  the  plan  was 
made  or  filed  or  their  assigns.  There  is  nothing  to  shew  in  what 
manner  the  lane  shewn  on  the  plan  made  and  filed  by  or  for  George 
and  R.  J.  Hamilton,  was  dealt  with  in  the  conveyances  of  the  lots 
shewn  by  the  plan  to  abut  on  the  lane.  It  may  be  that  the  con- 
veyances merely  granted  the  lots  by  thejr  number  according  to  the 
plan,  or  it  may  be  that  they  gave  an  express  right  of  way  over  the 
lane  to  each  grantee  whose  lot  abutted  on  it  in  common  with  the 
grantees  of  the  other  lots,  or  they  may  have  described  such  lots  by 
reference  to  the  lane  in  the  rear.  But  all  this  is  left  to  conjecture. 
These  things  may  have  been  admitted  or  may  have  been  well  known 
to  all  parties  concerned.  Certainly,  throughout,  much  seems  to 
have  been  taken  for  granted.  There  is,  however,  nothing  to  shew 
that  the  original  proprietors  parted  in  any  way  with  the  fee  in  the 
soil  of  the  lane  or  alleyway. 


The  affidavits  filed  on  behalf  of  the  present  appellant,  in  opposi- 
tion to  the  application,  render  no  help  in  these  respects.  Her 
title  deeds  are  not  produced,  nor  are  her  rights  in  respect  of  the 
lane  set  forth  with  precision.  All  that  is  shewn  is  that  her  dwelling 
stands  on  parts  of  lots  31  and  32  shewn  on  the  plan,  and  that  in 
the  rear  they  abut  on  the  lane  in  question. 


The  plan  on  file  in  the  registry  was  not  produced  or  any  copy 
of  it  verified.  The  nearest  approach  to  a copy  is  a blue  print  sworn 
to  be  a copy  of  a plan  of  a block  of  land  bounded  by  King,  Main, 
Catherine  and  Walnut  streets,  but  there  appears  on  it  another 
later  survey  and  plan  of  the  land  to  the  east  of  lots  Nos.  1 and  32, 
as  shewn  in  the  George  and  R.  J.  Hamilton  survey  and  plan. 
Whether  the  later  plan  is  a portion  of  that  formerly  in  the  Hamilton 
plan  does  not  appear,  but  from  present  appearances  it  seems  -to 
be  of  lands  not  covered  by  the  earlier  plan.  Altogether  it  may 
be  safely  said  that  seldom  have  the  materials  presented  in  a case 
which  is  not  interlocutory  in  its  character  furnished  less  light 
on  the  question  in  issue  or  been  more  unsatisfactory  in  their  char- 
acter. 
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But  it  was  for  the  applicants  to  make  out  a case,  and  there 
are  serious  difficulties  in  the  way. 

According  to  the  George  and  R.  J.  Hamilton  plan,  which  appears 
to  have  been  filed  in  the  registry  office  in  August,  1858,  there  were 
two  tiers  of  lots,  one  comprising  lots  No.'s  1,  2,  3 and  4,  fronting 
on  King  street,  the  other  comprising  lots  No.'s  29,  30,  31  and  32 
fronting  on  Main  street.  In  the  rear  of  these  two  tiers  of  lots  was 
a lane  or  alleyway  12  feet  wide,  which  commenced  at  or  within 
a few  inches  of  the  line  of  the  eastern  boundaries  of  lots  Nos.  1 
and  32,  and  ran  thence  westward  to  Catherine  street  on  the  west 
side  of  the  lots  comprised  in  the  plan.  Presumably  sales  were 
made  according  to  the  plan.  The  lane  or  alleyway  has  been  used 
in  connection  with  the  lots  for  many  years.  Mrs.  Whipple's  prop- 
erty forms  parts  of  lots  31  and  32,  and  the  lane  or  alleyway  runs 
immediately  in  the  rear  of  her  premises.  No  doubt  she  and  her 
predecessors  in  title  have  made  constant  use  of  it  as  a means  of  access 
to  and  from  the  rear  of  her  property. 

What  is  sought  is  to  close  this  lane  or  alleyway  from  Catherine 
street  to  a point  about  18  feet  to  the  west  of  the  western  line  of 
Mrs.  Whipple's  property,  and  to  open  a new  lane  12  feet  wide 
alongside  the  western  line  of  her  property  and  extending  south 
from  the  southern  line  of  the  present  lane  to  Main  street. 

The  first  difficulty  in  the  way  is  as  to  the  title  to  the  land  com- 
prising the  lane  or  alleyway  proposed  to  be  closed.  It  is  obvious 
that  unless  the  applicants  have  acquired  the  title  to  the  soil  of  the 
lane  or  alleyway  they  are  not  in  a position  to  ask  that  it  be  closed, 
and  the  land  thus  thrown  into  the  adjoining  parcels.  There  is 
nothing  proving,  nor  can  it  be  fairly  gathered  or  presumed  from 
what  does  appear,  that  the  title  to  the  soil  of  the  lane  or  alleyway 
is  not  outstanding  in  the  heirs  or  devisees  of  George  and  R.  J. 
Hamilton.  Certainly  there  is  nothing  to  shew  that  it  has  been 
acquired  by  or  is  vested  in  the  applicants.  And  it  seems  to  be  a 
necessary  precedent  to  an  amendment  or  alteration  of  a plan  in- 
volving the  closing  of  a lane  appearing  upon  it  to  shew  that  the 
applicant  is  the  original  owner  or  that  he  has  acquired  his  title  in 
the  soil  of  the  lane.  Without  this  he  is  not  in  a position,  as  regards 
the  essential  matter  to  be  affected  by  the  proposed  alteration,  to 
claim  to  be  the  person  by  whom  the  plan  was  filed  or  his  assign. 

It  is  not  the  intention  of  the  section  that  the  Court  is  to  divest 
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a title  to  part  of  the  land  and  vest  it  in  another  person  at  the 
instance  of  that  other  simply  because  he  happens  to  be  an  owner 
of  other  parts  of  the  land  dealt  with  by  the  plan.  The  language 
of  the  section  seems  to  plainly  denote  ownership  by  the  person 
applying  of  the  part  whereupon  the  proposed  alteration  or 
amendment  is  to  be  made. 

It  is  not  necessary,  as  was  argued  for  Mrs.  Whipple — that  the 
applicants  should  have  acquired  or  got  in  the  title  of  all  the  owners 
of  lots  or  parcels  shewn  by  the  plan.  The  words  of  the  section 
do  not  support  such  a construction. 

What  is  said  is  that  in  no  case  shall  a plan  or  survey,  although 
filed  and  registered,  be  binding  . . . unless  a sale  has  been  made 
according  to  it.  This  is  followed  by  the  proviso  that  in  all  cases — 
i.e.,  either  before  or  after  a sale  or  sales — amendments  may  be 
ordered  at  the  instance  of  the  person  filing  or  registering  the  plan 
or  survey  or  his  assigns  ...  if  upon  hearing  all  parties  con- 
cerned it  be  thought  fit  and  just  to  so  order.  The  meaning  is  that 
when  a sale  of  a part  has  been  made  the  plan  or  survey  becomes 
binding  on  the  person  filing  or  registering  it,  but  not  irrevocably. 
He  is  at  liberty,  notwithstanding  the  sale,  to  apply  for  and,  if  he 
can  make  a proper  case,  to  obtain  an  alteration  or  amendment. 
The  person  to  whom  the  sale  has  been  made  is  a party  concerned 
entitled  to  notice  of  and  to  oppose  the  application.  And  as  the 
person  filing  or  registering  may  apply,  so  may  any  purchaser  from 
him  or  anyone  claiming  through  such  purchaser.  But  if  he  seeks 
to  close  a lane,  the  soil  of  which  was  retained  by  the  person  filing 
or  registering  the  plan  or  survey,  he  cannot  obtain  the  relief  he 
seeks  unless  he  represents  the  title  of  that  person. 

This  appears  to  be  the  proper  deduction  from  the  authorities. 

In  In  re  Chisholm  and  Town  of  Oakville,  12  A.R.  225,  Osier,  J.A., 
considered  that  the  applicant  was  a person  who  had  filed  or  regis- 
tered the  plan.  In  In  re  Mcllmurray  and  Jenkins,  22  A.R.  398, 
the  applicant  Jenkins  was  one  of  the  persons  who  had  filed  or  reg- 
istered the  plan.  In  In  re  Waldie  and  the  Village  of  Burlington 
13  A.R.  104,  and  in  In  re  McDonald  and  Town  of  Listowel  (supra), 
the  applicants  had  procured  from  the  persons  by  whom  the  plans 
or  surveys  had  been  registered,  the  title  to  the  soil  in  the  streets 
or  lanes  sought  to  be  closed.  In  In  re  Ontario  Silver  Co.  v.  Bartle 
(1901),  1 O.L.R.  140,  the  report  does  not  state  the  fact,  but  a refer- 
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ence  to  the  record  shews  that  it  was  proved  that  the  Niagara  Falls 
Whirlpool  Lands  Co.,  by  whom  the  plan  was  filed  or  registered,  had 
afterwards  sold  and  conveyed  to  the  Ontario  Silver  Co.  the  entire 
property  by  metes  and  bounds,  including  the  way  in  question. 

In  the  present  case  there  can  be  no  pretence  upon  the  evidence 
that  the  corporation  of  the  city  of  Hamilton  has  any  title  or  interest 
in  the  soil  of  the  lane  or  alleyway  in  question.  It  is  a private  way, 
and  has  never  been  assumed  or  accepted  by  the  municipality.  The 
applicants  cannot,  therefore,  be  aided  by  the  consent  of  the  muni- 
cipality, even  if  obtained,  a fact  which  was  contested  on  the  argu- 
ment. 

On  the  ground,  therefore,  that  the  applicants  have  failed  to 
shew  themselves  in  a position  to  obtain  the  closing  of  the  lane  in 
question,  the  application  should  not  have  been  granted. 

If  it  were  necessary  to  enter  upon  the  merits,  there  would  be 
difficulty  in  upholding  the  order  on  the  material  before  the  Court. 

It  is  stated  in  the  affidavits  filed  on  behalf  of  the  applicants 
that  the  corporation  of  the  city  of  Hamilton  has  entered  into  an 
agreement  with  the  applicants  by  which  they  are  permitted  to  lay 
tracks  in  and  around  the  property  and  to  connect  tracks  on  the 
property  with  tracks  on  the  streets  adjoining  it.  And  this  state- 
ment appears  to  have  materially  influenced  the  judgment  of  the 
learned  Judge.  He  remarks  that  “if  the  terminal  station  should 
be  erected  and  the  necessary  car  tracks  within  it  should  cross  the 
alley  as  it  is  at  present,  the  situation  would  be  extremely  dangerous 
to  those  using  the  alley,  and  this  dangerous  condition  will  be  avoided 
by  the  proposed  alteration.” 

But  unless  the  applicants  have  the  right  to  place  tracks  on  or 
across  the  alley,  that  which  is  apprehended  cannot  be  done.  The 
municipality  are  not  in  a position  to  grant  them  leave  to  use  the 
lane  or  alleyway,  and  they  have  no  other  title  to  do  so. 

A state  of  circumstances  may  arise  in  which  it  would  be  proper 
to  say  that  the  lane  or  alleyway  should  be  closed  notwithstanding 
the  opposition  of  Mrs.  Whipple.  But  in  considering  such  an 
application  it  would  not  be  unreasonable  to  take  into  account  the 
manifest  difference  in  convenience  and  comfort  to  her  that  a change 
such  as  is  proposed  will  entail. 

At  present  she  has  access  to  and  from  the  rear  of  her  premises 
by  a lane,  the  use  of  and  traffic  upon  which  are  convenient  and  free 
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from  all  disturbance  to  her  dwelling  and  the  comfort  of  those  living 
in  it. 

The  lane  proposed  to  be  substituted  will,  as  far  as  distance  is 
concerned,  be  quite  as,  if  not  more,  convenient ; but  it  is  plain  that 
the  traffic  brought  down  it  in  close  proximity  to  her  dwelling  cannot 
but  be  disagreeable  and  annoying  to  the  in-dwellers. 

While  it  may  be  that  persons  residing  in  large  cities  must  expect 
to  be  subjected  to  inconveniences  to  which  the  rural  resident  is 
not  exposed,  yet  they  should  not  be  obliged  to  suffer  them  if  there 
are  ways  by  which  they  may  be  reasonably  prevented  or  avoided. 
And  such  ways  seem  open  to  the  applicants  in  the  present  case. 

But  at  present  it  is  not  necessary  to  say  more  than  that  the 
appeal  must  be  allowed. 

If  the  applicants  desire  it  the  order  may  be  expressed  to  be 
without  prejudice  to  a future  application. 

The  appellant  is  entitled  to  her  costs  here  and  below. 


Garrow  and  Maclaren,  JJ.A.,  concurred. 


G.  F.  H. 


[DIVISIONAL  COURT.] 

D.  C.  Rex  v.  Holmes. 

1907 

Police  Magistrate — Appointment  for  Town — Ex-officio  Justice  of  Peace  for 

April  19.  County — Jurisdiction  over  Offences  in  another  Town — Quashing  Conviction. 

A police  magistrate  appointed  for  a town,  notwithstanding  he  has  jurisdic- 
tion as  a justice  of  the  peace  for  the  whole  county,  has  no  jurisdiction  to 
act  at  the  trial  of  an  offence  committed  in  another  town  for  which  there 
is  a police  magistrate.,  except  at  the  general  sessions  or  in  the  case  of  the 
illness  or  absence  or  at  the  request  of  such  other  police  magistrate: 

Magee,  J.,  dissenting. 

This  was  an  application  made  by  the  defendant  to  quash  a con- 
viction by  William  Church,  esquire,  justice  of  the  peace  in  and  for 
the  county  of  Essex,  and  W.  B.  Beaman,  esquire,  police  magistrate 
for  the  town  of  Essex,  convicting  the  defendant  upon  an  informa- 
tion charging  that  he  “at  the  town  of  Amherstburg,  in  the  county 
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of  Essex,  did  not  keep  the  bar-room  in  his  licensed  premises  closed 
during  prohibited  hours  as  required  by  sec.  56  of  the  Liquor 
License  Act,  R.S.O.  1897,  ch.  245,  as  amended  by  6 Edw.  VII., 
ch.  47,  and  unlawfully  allowed  or  suffered  persons  in  said  bar-room 
during  prohibited  hours,  namely,  on  Sunday,  the  19th  day  of 
August,  1906.” 

On  February  27th,  1907,  the  application  was  heard  before 
Mulock,  C.J.  Ex.D.,  Anglin  and  Magee,  JJ. 

The  arguments  sufficiently  appear  from  the  judgments. 

Frank  McCarthy,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

/ 

April  19.  Anglin,  J.:  — Mr.  Beaman  does  not  seem  to  have 
intended  to  act  as  police  magistrate  in  this  case.  He  signs  the 
conviction  and  other  papers  returned  as  “J.P.,  Essex  Co.”  It  is 
from  the  order  granting  the  writ  of  certiorari  that  we  learn  that  he 
is  police  magistrate  for  the  town  of  Essex. 

Several  objections  taken  by  counsel  for  the  defendant  to  the 
sufficiency  of  the  evidence  upon  which  the  conviction  was  founded 
cannot,  in  our  opinion,  be  sustained.  A formidable  objection  is 
raised,  however,  to  the  jurisdiction  of  the  convicting  magistrates. 

The  offence  charged  was  committed  in  the  town  of  Amherst- 
burg,  where  the  defendant  resides,  and  for  that  town  there  is  a 
police  magistrate. 

Section  7 of  the  Act  respecting  police  magistrates  (R.S.O., 
1897,  ch.  87)  is  in  these  words:  “No  justice  of  the  peace  shall 
admit  to  bail  or  discharge  a prisoner  or  adjudicate  upon  or  other- 
wise act  in  any  case  for  a town  or  city  where  there  is  a police 
magistrate,  except  at  the  court  of  general  sessions  of  the  peace,  or 
in  the  case  of  the  illness,  absence,  or  at  the  request  of  the  police 
magistrate.” 

It  is  admitted  that  the  police  magistrate  for  Amherstburg  was 
not  ill  or  absent,  and  did  not  request  the  convicting  justices  to  act 
in  his  stead. 

Counsel  for  the  defendant  contends  that  this  statutory  provision 
excluded  the  jurisdiction  of  the  magistrates  who  tried  this  case. 
As  to  Mr.  Church — a justice  of  the  peace  for  the  county  of  Essex — 
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Mr.  Cartwright  concedes  that  the  objection  is  well  taken.  But  he 
maintains  that,  as  police  magistrate  for  the  town  of  Essex,  the 
jurisdiction  of  Mr.  Beaman  extends  over  the  entire  county,  includ- 
ing the  town  of  Amherstburg,  and  that  as  police  magistrate  Mr. 
Beaman  is  not  within  the  prohibition  imposed  by  sec.  7. 

Though  the  language  of  sec.  7 is  not,  perhaps,  as  clear  as  might 
have  been  expected,  I think  it  is  sufficiently  plain  that  the  words 
“any  case  for  a town  or  city”  include  at  least  any  case  arising  out 
of  an  offence  committed  in  such  town  or  city  by  offenders  found 
within  its  limits.  This  was  the  view  taken  by  the  late  Mr.  Justice 
Rose  in  Regina  v.  Riley  (1884),  12  P.R.  98.  The  language  of  the 
succeeding  section  of  the  statute  puts  it  beyond  doubt,  I think, 
that  such  is  the  proper  construction  of  sec.  7. 

Section  8 is  as  follows: — “Nothing  in  the  preceding  sections 
contained  shall  interfere  with  the  jurisdiction  of  justices  of  the 
peace  for  the  county  in  which  a town  having  no  police  magistrate 
is  situate  over  offences  committed  in  the  town.”  Excepting  the 
provision  in  sec.  7,  there  is  nothing  in  the  preceding  sections  of  the 
statute  which  could  possibly  be  deemed  to  affect  the  jurisdiction 
of  justices  of  the  peace  for  the  county  over  offences  committed  in 
towns  situate  within  such  county. 

But  Mr.  Cartwright  maintains  that  the  prohibition  of  sec.  7 
does  not  apply  to  Mr.  Beaman,  because  he  is  in  fact  a police  magis- 
trate, though  he  is  as  such  ex  officio  a justice  for  the  peace  for  the 
entire  county  (sec.  27),  because  he  is  not  a justice  of  the  peace  by 
commission  appointing  him  to  that  office;  and  he  relies  upon  the 
decision  of  the  Court  of  Appeal  in  Hunt  qui  tam  v.  Shaver  (1885), 
22  A.  R.  202,  and  the  opinion  of  Britton,  J.,  a member  of  the 
Divisional  Court  which  decided  Regina  v.  Spellman  (1906),  13 
O.L.R.  43.  The  learned  counsel  deems  it  unimportant  that  Mr. 
Beaman  did  not  profess  to  sit  as  police  magistrate. 

In  Hunt  qui  tam  v.  Shaver  it  was  held  that  a police  magistrate, 
though  ex  officio  a justice  of  the  peace,  is  not  obliged  to  make  returns 
to  the  clerk  of  the  peace  of  convictions  made  by  him  without  the 
limits  of  the  particular  city  or  town  for  which  his  commission 
appoints  him  as  police  magistrate.  This  decision  turned  upon  the 
special  language  of  what  was  then  sec.  6 of  R.  S.  O.  1887,  ch.  77 
(now  R.S.O.  1897,  ch.  94,  sec.  6),  which  was  held  to  confer  a per- 
sonal and  individual  exemption  from  the  obligation  to  make  such 
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returns  upon  a police  magistrate  even  when  he  exercises  functions, 
jurisdiction  to  perform  which  depends  upon  the  provision  giving 
him  status  as  an  ex  officio  justice  of  the  peace  beyond  the 
immediate  territory  for  which  he  is  commissioned  as  police 
magistrate. 

In  Rex  v.  Spellman  the  Court  held  that  the  jurisdiction  of  a 
police  magistrate  for  the  county  of  Peterboro’  was  not  superseded 
by  the  appointment  of  another  police  magistrate  for  that  county 
whose  commission  did  not  appoint  him  “in  the  place  and  stead” 
of  the  former  magistrate.  It  is  contended  that  Mr.  Justice  Britton 
expresses  the  opinion  that  a police  magistrate  for  a city  or  town 
has  jurisdiction  as  a police  magistrate  throughout  the  entire  county 
in  tvhich  such  city  or  town  is  situate.  If  such  be  the  purport  of 
what  Mr.  Justice  Britton  has  said  in  this  case,  his  expression  of 
opinion  is  entirely  obiter,  and  with  it  I am,  with  great  respect,  unable 
to  agree. 

Section  30  of  the  statute  is  as  follows: — “A  police  magistrate, 
sitting  as  such,  shall  have  full  power  to  do  whatever  is  authorized 
by  any  statute  in  force  in  this  Province  relating  to  matters  within 
the  legislative  authority  of  the  Legislature  of  the  Province  to  be 
done  by  two  or  more  justices  of  the  peace;  and  every  police  magis- 
trate shall  have  such  power  while  acting  anywhere  within  the 
county  for  which  he  is  ex  officio  a justice  of  the  peace.” 

If  the  police  magistrate  for  a town  or  city  sits,  or  may  sit  as  such, 
at  any  place  in  the  county  within  which  such  town  or  city  is  situate, 
it  is  manifest  that  the  last  clause  of  this  section  is  entirely  unneces- 
sary. The  prior  portion  of  the  section  would  in  that  case  confer 
upon  him  the  powers  of  two  or  more  justices  of  the  peace  wherever 
he  should  hold  court  within  the  county.  It  must  be  because  the 
police  magistrate  can  only  sit  as  such  within  the  limits  of  the  terri- 
tory for  which  he  is  appointed  that  the  second  clause  of  the  section 
is  requisite,  to  enable  him,  when  sitting  elsewhere  in  the  county,  by 
virtue  of  his  ex  officio  status  as  a justice  of  the  peace,  to  exercise  the 
powers  of  two  or  more  justices  of  the  peace,  though  not  then  sitting 
as  police  magistrate.  When  sitting  elsewhere  than  in  the  city  or 
town  for  which  he  is  police  magistrate,  though  not  divested  of  his 
individuality  as  a police  magistrate,  and,  in  fact,  exercising  juris- 
diction because  he  is  a police  magistrate,  and  therefore  ex  officio  a 
justice  of  the  peace  for  the  county,  his  powers  and  jurisdiction  are 
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merely  those  of  two  or  more  justices  of  the  peace;  and  what  two 
or  more  justices  of  the  peace  are  not  authorized  to  do  he  may  not 
do.  If  a police  magistrate  for  a city  or  town  were  empowered  to 
sit  as  and  to  exercise  the  functions  and  jurisdiction  of  a police 
magistrate  throughout  the  entire  county  in  which  such  city  or  town 
is  situate,  though  his  commission  should  purport  to  appoint  him 
police  magistrate  for  the  city  or  town  only,  it  would  in  fact  make 
him  police  magistrate  for  the  county  and  every  part  of  it.  This 
cannot  have  been  intended,  and,  I am  satisfied,  is  not  the  effect  of 
the  statutory  extension  of  his  jurisdiction  as  a justice  of  the  peace. 

By  virtue  of  secs.  17  and  30,  as  police  magistrate  for  the  town 
of  Essex,  Mr.  Beaman  had  jurisdiction  over  offences  committed  in 
any  part  of  the  county  of  Essex  for  which  there  is  no  police  magis- 
trate: Regina  v.  Gully  (1891),  21  O.R.  219.  To  such  cases  sec.  7 
has  no  application.  In  regard  to  the  trial  by  one  police  magis- 
trate of  offences  committed  within  the  territorial  jurisdiction  of 
another,  Regina  v.  Gully  is  not  an  authority. 

But  in  the  present  case  Mr.  Beaman  sat  in  the  town  of  Essex,  for 
which  he  is  police  magistrate,  and,  sitting  there,  it  is  urged  for  the 
Crown,  he  might  exercise  his  plenary  powers  as  police  magistrate 
in  respect  of  any  case  brought  before  him  for  trial  if  it  originated  any- 
where within  the  county  of  Essex.  As  police  magistrate  he  had  clear 
and  exclusive  jurisdiction  to  try  persons  charged  with  having  com- 
mitted offences  within  the  town  of  Essex,  and  it  may  be  also,  as- 
suggested  by  Rose,  J.,  in  Regina  v.  Riley,  12  P.R.,  at  p.  104,  to  try 
persons  found  within  the  town  who  are  charged  before  him  with 
having  committed  offences  elsewhere  within  the  county.  But  hero 
the  offence  is  charged  as  having  been  committed  in  Amherstburg, 
and  the  defendant  is  stated  in  the  information  and  conviction  to  bo 
a resident  of  Amherstburg.  It  is  nowhere  suggested  that  he  was 
found  or  apprehended  in  the  town  of  Essex,  and  that  fact,  if  it 
would  confer  jurisdiction  on  Mr.  Beaman  (which  I gravely  doubt) 
cannot  be  fairly  assumed  against  the  defendant.  It  should  appear 
on  the  face  of  the  proceedings.  But  the  fact  (which  does  so  appear) 
that  Mr.  Beaman  purported  to  act  as  a justice  of  the  peace,  and 
not  as  a police  magistrate,  perhaps  indicates  that  the  defendant 
had  not  been  found  or  apprehended  in  the  town  of  Essex.  At  all 
events,  it  seems  apparent  that  the  magistrate  recognized  that  his- 
jurisdiction  to  deal  with  the  case  depended  upon  his  ex  officio  status- 
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as  a justice  of  the  peace  for  the  county.  In  this,  I think,  he  was 
well  advised.  As  police  magistrate  for  the  town  of  Essex,  apart 
from  his  ex  officio  character  as  justice  of  the  peace  for  the  county,  I 
think  he  had  no  jurisdiction  to  try  the  charge  against  the  defendant. 

Section  35  of  the  Act  respecting  police  magistrates  is  in  these 
terms: — “No  police  magistrate  need  act  in  any  case  arising  outside 
of  the  limits  of  the  city,  town  or  place  for  which  he  is  police  magis- 
trate, unless  he  sees  fit  to  do  so.”  This  provision  implies  that  in 
cases  arising  within  the  limits  of  such  city,  town  or  place  he  is 
obliged  to  act;  and,  further,  that  in  such  cases  he  has  a jurisdiction 
prior  to  and  exclusive  of  that  of  other  magistrates,  whose  juris- 
diction is  as  to  such  cases  limited  or  suspended.  Were  this  not  so, 
as  pointed  out  by  Rose,  J.,  in  Regina  v.  Riley,  12  P.R.  98,  at  p.  104, 
“unseemly  squabbling  between  magistrates  having  concurrent  juris- 
diction” would  be  not  merely  a possible,  but  a probable  result. 
The  true  intent  of  sec.  7 of  the  Act  respecting  police  magistrates  is, 

1 think,  to  vest  in  the  police  magistrate  for  a city  or  town  prior  and 
exclusive  jurisdiction  over  all  cases  “for  the  town  or  city”  which 
are  within  his  cognizance  as  such  magistrate.  In  such  cases  other 
police  magistrates  in  the  same  county  have  only  the  jurisdiction 
of  justices  of  the  peace  for  the  county,  and,  except  in  the  special 
circumstances  enumerated  in  sec.  7,  that  jurisdiction  is  suspended 
in  favour  of  the  prior  jurisdiction  of  the  police  magistrate  of  the 
town  or  city  where  the  case  is  localized  : Rex  v.  Duering  (1901), 

2 O.L.R.  593.  In  my  opinion,  the  only  jurisdiction  which  Mr. 
Beaman  had  in  this  case  was  that  conferred  upon  him  by  secs.  27 
and  30  of  the  Act  respecting  police  magistrates,  namely,  the  powers 
and  jurisdiction  of  a justice  of  the  peace  or  of  two  or  more  justices 
of  the  peace  for  the  county  of  Essex.  He  may  also  have  had  a com- 
mission as  a justice  of  the  peace.  It  is  not  material  whether  he  had 
or  had  not.  Section  7 of  the  statute  excluding  the  right  of  any 
justice  of  the  peace  to  “adjudicate  or  otherwise  act  in  any  case 
for  a town  or  city  where  there  is  a police  magistrate,”  was 
intended  to,  and  did  in  fact,  prohibit  both  Mr.  Beaman  and  Mr. 
Church  from  acting  in  a case  such  as  this.  The  conviction  should 
therefore  be  quashed.  There  will  be  the  usual  order  protecting  the 
justices  and  any  officer  who  may  have  acted  under  their  authority. 
If  the  defendant  will  undertake  not  to  institute  any  civil  action 
against  the  informant,  he  should  have  his  costs  of  these  proceedings 
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against  the  informant.  Unless  he  is  prepared  to  give  such  under- 
taking, however,  there  will  be  no  order  as  to  costs. 

Magee,  J.: — The  facts  are  fully  referred  to  in  the  judgment  of 
my  brother  Anglin. 

The  main  question  involved  seems  to  me  to  be  concluded  by 
authority. 

In  Hunt  qui  tam  v.  Shaver,  22  A.R.  202,  it  was  held  that  a police 
magistrate  making  a conviction  while  sitting  by  virtue  of  being  ex 
officio  a justice  of  the  peace,  was  not  bound  to  make  a return  thereof 
under  R.S.O.  1887,  ch.  76,  sec.  1 (now  R.S.O.  1897,  ch.  93,  sec.  1), 
which  required  “ every  justice  of  the  peace”  to  make  a return  of  all 
convictions  had  before  him.  The  majority  of  the  Court  expressly 
held  that  a police  magistrate,  when  ex  officio  acting  as  a justice  of  the 
peace,  “acts  not  strictly  as  a justice  of  the  peace,  but  as  a police 
magistrate,  and  convictions  made  by  him  are  made  by  him  in  that 
capacity.”  That  cannot  be  said  to  be  a declaration  not  necessary 
to  a decision  of  the  case,  although  Osier,  J.A.,  also  considered  that 
R.S.O.  1887,  ch.  77,  sec.  6,  gave  individual  exemption  to  police 
magistrates,  and  Maclennan,  J.A.,  refers  to  the  separate  provision 
by  ch.  77  for  entries  by  them  of  convictions  before  them.  The 
latter  does  not  dissent  from  the  position  taken  by  the  other  members 
of  the  Court. 

Then  following  that  case  comes  Rex  v.  Spellman,  13  O.L.R.  43, 
where  the  question  was  whether,  in  view  of  sec.  17  of  R.S.O.  1897, 
ch.  87,  Mr.  Dumble,  who  was  the  police  magistrate  for  the  city  of 
Peterborough,  and  had  also,  as  the  Court  held,  a commission  as 
unsalaried  police  magistrate  for  the  county  of  Peterborough,  could 
convict  for  an  offence  committed  in  the  village  of  Lakefield,  in  that 
county,  there  being  a salaried  police  magistrate  for  that  county. 
All  the  members  of  the  Court  were  of  opinion  that  the  appointment 
■of  the  unsalaried  police  magistrate  was  not  revoked  by  the  appoint- 
ment of  the  salaried  officer.  The  Chief  Justice,  with  whom  Mabee, 
J.,  concurred,  adds:  “And  Hunt  qui  tam  v.  Shaver,  22  A.R.  202, 
declares  that  ‘when  Mr.  Dumble  acts,  he  acts  not  strictly  as  a justice 
■of  the  peace,  but  as  a police  magistrate.’  ” Britton,  J.,  expressly 
ngreed  with  the  argument  for  the  Crown  “that  Mr.  Dumble,  as 
police  magistrate  for  the  city,  acting  as  he  did  and  adjudicating  in 
the  case,  was  within  his  jurisdiction.” 
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I take  it  from  the  reference  to  Hunt  qui  tam  v.  Shaver  that  the 
Chief  Justice  and  Mabee,  J.,  were  of  the  same  opinion.  But  whether 
it  was  as  police  magistrate  for  the  city  or  for  the  county  that  Mr. 
Dumble  in  that  case  had  jurisdiction,  it  seems  to  me  a clear  decision 
that,  under  sec.  17,  the  prohibition  against  a justice  of  the  peace 
adjudicating  upon  a case  within  the  district  assigned  to  a salaried 
police  magistrate  is  limited  to  justices  of  the  peace,  and  does  not 
extend  to  police  magistrates.  Possibly  a distinction  might  be 
sought  to  be  drawn  between  a police  magistrate  when  acting  within 
the  limits  of  his  police  magistracy  and  there  having  the  powers  of 
one,  two,  or  more  justices  of  the  peace,  and  when  acting  beyond 
such  limits,  and  being  there  ex  officio  a justice  of  the  peace,  but  it 
could  not  affect  the  result  of  that  decision  as  bearing  on  the  present 
question.  Even  within  those  limits  he  is  ex  officio  a justice  of  the 
peace  under  sec.  27,  though  he  has  the  power  of  two  or  more  under 
sec.  30. 

In  the  present  case  the  offence  charged  was  under  sec.  97  of  the 
Liquor  License  Act,  triable  by  one  or  more  justices  of  the  peace, 
though  sec.  56  contemplates  a police  magistrate  acting.  It  is  as 
a justice  of  the  peace,  or  as  having  the  power  of  two  or  more,  that 
a police  magistrate  sits  in  most  cases.  It  is  in  a minority  of  cases 
that  jurisdiction  is  given  by  statutes  to  a police  magistrate  eo 
nomine.  By  R.S.O.  1897,  ch.  86,  sec.  1,  the  Judges  of  various 
courts  are  ex  officio  justices  of  the  peace  also. 

Section  7 of  R.S.O.  1897,  ch.  87,  which  is  invoked  against  the 
present  conviction,  corresponds  as  to  cities  and  towns  to  sec.  17, 
which  relates  to  counties,  and  must  receive  the  same  construction: 
see  also  Regina  v.  Gully,  21  O.R.  219,  and  see  R.  v.  McLean,  Can. 
Crim.  Cas.  323.  The  result  of  the  decisions  referred  to  is  that  Mr. 
Beaman,  the  police  magistrate  for  the  town  of  Essex,  was  not  pro- 
hibited from  adjudicating  upon  this  case.  I have  no  doubt  that 
in  doing  so  he  was  acting  in  a case  for  the  town  of  Amherst  burg: 
see  Rex  v.  Duering,  2 O.L.R.  593,  and  Regina  v.  Riley,  12  P.R.  98. 

Then,  if  he  had  jurisdiction,  I do  not  think  it  avoids  his  decision 
that  he  had  with  him  a justice  of  the  peace  who  had  no  right  under 
sec.  7 to  sit.  No  authority  was  cited  in  support  of  the  objection 
on  that  ground,  though  Rex  v.  Leconte  (1906),  11  O.L.R.  408,  cited 
on  the  other  side,  is  not  an  authority  against  it. 
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In  my  judgment  the  conviction  by  Mr.  Beaman  should  be  sus- 
tained. 

Mulock,  C.J.,  concurred  with  Anglin,  J. 

g.  F.  H. 


[ANGLIN,  J.] 

Re  Taylor  and  Martyn. 

Vendor  and  Purchaser — R.  S.  0.  1897,  ch.  134 — Discharge  of  Mortgage  by 
» Executor — Registering  Probate — Local  Improvement  Rates — Covenant  in 

Agreement  to  Convey  “ Free  from  Incumbrances ” — Executions  and 
General  Registrations. 

On  an  application  under  the  Vendors  and  Purchasers  Act,  R.S.O.  1897,  ch. 
134:— 

Held , that  as  the  purchaser  was  entitled  to  a registered  title,  the  vendor  was 
bound  to  register  the  probate  of  the  will  of  a deceased  mortgagee  whose 
executor  had  given  a discharge  in  1888. 

Held,  also,  that  under  an  agreement  that  the  vendor  “would  convey  the 
lands  freed  and  discharged  from  all  incumbrances’ ’ . . . “from  and 

after  the  day  -fixed  for  the  completion  of  the  sale,”  local  improvement 
rates  were  not  apportionable  as  “taxes,  rates  and  assessments,”  and  must 
be  removed  by  the  vendor. 

Held,  also,  that  the  purchaser  must  satisfy  himself  by  the  u^ual  searches  as 
to  entries  in  the  general  register  and  executions  affecting  the  lands. 

This  was  an  application  by  a purchaser  under  the  Vendors  and 
Purchasers  Act,  R.S.O.  1897,  ch.  134,  which  was  argued  in  Weekly 
Court  at  London  on  the  16th  of  February,  1907,  before  Anglin,  J. 

The  questions  in  dispute  appear  in  the  argument  and 
judgment. 

T.  H.  Luscomhe,  for  the  purchaser,  contended:  (1)  That  the 
vendor  should  register  the  will  of  a mortgagee  where  a discharge  of 
the  mortgage  had  been  executed  by  an  executor,  the  discharge  being 
dated  the  29th  of  September,  1888,  and  registered  the  3rd  of  October, 
1888,  citing  R.  S.  O.  1887,  ch.  110,  sec.  16,  and  ch.  114,  sec.  69,  and 
schedule  J.;  (2)  that  the  vendor  should  prove  the  entries  in  the 
general  register  and  the  absence  of  executions,  citing  Chapman  v. 
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Bunbury  (1894),  15  C.L.T.  Occ.  N.  57,  and  In  re  Clayton  and  Vande-  19q7 

car  (1901),  21  C.L.T.  Occ.  N.  337;  and  (3)  that  the  vendor  should  ~~ 

Re 

pay  the  future  instalments  of  local  improvement  rates  assessed  Taylor  and 
against  the  property,  citing  In  re  Clayton  and  Vandecar,  supra,  and  Martyn. 
Armour  on  Titles,  3rd  ed.,  pp.  168,'  170. 

U.  A.  Buckner , for  the  vendor,  contra , contended  that  the 
vendor  was  not  bound  to  pay  the  future  local  improvement  rates, 
where  the  purchaser  had,  as  in  this  case,  agreed  to  pay  all  rates,  taxes 
and  assessments  after  the  day  named  for  the  completion  of  the  sale, 
and  referred  to  R.S.O.  1897,  ch.  223,  sec.  681,  and  Smith  v.  Butler, 

[1900]  1 Q.B.  694. 

April  8.  Anglin,  J. : — This  is  an  application  under  the  Vendors 
and  Purchasers  Act  by  the  purchaser  for  an  order  directing  the 
vendor  to  comply  with  certain  requisitions  of  the  purchaser  in  respect 
of  title. 

Upon  the  argument  I disposed  of  a number  of  questions  raised, 
reserving  judgment  upon  two  points  not  so  dealt  with. 

The  first  of  these  concerns  a discharge  of  mortgage  given  in  1888 
by  the  executor  of  one  George  Stevens,  the  mortgagee.  The 
probate  of  the  will  of  George  Stevens  is  not  registered,  and  the 
purchaser  requires  registration. 

The  second  objection  concerns  local  improvement  rates  charge- 
able against  the  property,  and  the  question  is  whether  these  are 
apportionable  as  “taxes,  rates  and  assessments,”  or  constitute  an 
encumbrance,  which  the  vendor  must  remove  under  his  covenant 
to  convey  the  lands  “freed  or  discharged  from  all  dower  or  other 
encumbrances.  2 

As  to  the  first  point,  the  purchaser  being  entitled  to  a registered 
title,  the  vendor  is  bound  to  register  the  probate  of  the  will  of  the 
late  George  Stevens. 

The  second  objection  raises  a question  which  is  perhaps  more 
debatable.  The  Legislature  has  declared  that  local  improvement 
rates  are  not  charges,  which  constitute  a breach  of  a covenant  by  a 
vendor,  that  he  has  done  no  act  to  encumber:  3 Edw.  VII.  ch.  19, 
sec.  681  (O.);  54  Viet.  ch.  42,  sec.  35  (0.). 

In  Re  Gray  don  and  Hammill  (1890),  20  O.R.  199,  decided  before 
this  legislation,  it  had  been  held  that  local  improvement  rates  were 
encumbrances,  which  a vendor,  was  bound  to  remove,  notwithstand- 
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ing  a provision  in  the  contract  of  sale  for  apportionment  of  “taxes.*  ’ 
This  case  was  followed  in  Armstrong  v.  Auger  (1891),  21  O.R.  98, 
decided  after,  but  upon  a contract  made  before,  the  statute  was 
passed.  In  these  cases  rates  for  local  improvements  carried  out  on 
the  initiative  of  the  city  engineer,  as  well  as  for  improvements  made 
upon  petition  of  property  owners,  are  dealt  with,  and  both  are  held 
to  be  encumbrances,  which  a vendor,  who  agrees  to  convey  free 
from  encumbrances,  must  remove. 

In  support  of  his  contention,  that  the  legislation  above  referred 
to  does  not  affect  the  right  of  a purchaser  before  conveyance  to 
have  the  property  freed  from  charges  affecting  it  for  local  improve- 
ments, counsel  for  the  purchaser  cites  Armour  on  Titles,  3rd  ed., 
pp.  168,  170.  Mr.  Armour  expresses  the  opinion,  that  inasmuch 
as  the  statute  merely  declares  that  “the  petitioning  for  or  procuring  to 
be  made,  or  the  making  of  any  such  local  improvements,  or  the  charg- 
ing the  costs  thereof  upon  or  against  such  real  property,  or  the  fact 
that  they  are  a charge  upon  or  against  such  real  property,  shall  not 
be  deemed  to  be  a breach  of  the  covenant  by  a vendor  or  person 
agreeing  to  sell,  that  he  has  done  no  act  to  encumber  the  real  proper- 
ty, except  to  the  extent  that  the  annual  or  other  payments  in  respect 
of  such  charge  are  in  arrear,  or  unpaid,”  p.  168,  local  improvement 
rates  have  not  ceased  to  be  in  fact  encumbrances, and,  while  a grantee 
under  a conveyance  may  not,  because  of  this  legislation  be  in  a 
position  to  allege  breach  of  a covenant  contained  in  his  deed, 
against  encumbrances  created  by  the  grantor,  the  position  and 
rights  of  a purchaser  under  an  executory  agreement  are  not  affected 
by  the  statute.  Mr.  Armour’s  view  is  that  as  to  such  a purchaser 
the  decisions  in  Re  Graydon  and  Hammill  and  Armstrong  v.  Auger 
are  still  effective,  p.  170. 

While  I fully  appreciate  the  difference  between  the  relative 
rights  and  positions  of  vendor  and  purchaser,  before  and  after  con- 
veyance, I do  not  regard  the  statute  as  restricted  in  its  operation 
to  the  latter  situation.  It  purports  to  deal  with  “vendors  and 
persons  agreeing  to  sell.”  It  seems  manifestly  intended  to  cover 
the  case  of  a person  entering  into  an  executory  contract  of  sale, 
if  the  words  “agreeing  to  sell”  are  used  in  their  ordinary  significa- 
tion. I see  no  valid  reason  for  reading  these  words  as  meaning 
“having  sold  and  conveyed.”  The  Legislature  says  that  a covenant 
by  such  a person,  that  he  has  done  no  act  to  encumber  shall  not 
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be  deemed  broken  by  reason  of  a charge  of  local  improvement  rates  Anglin,  j. 

upon  or  against  the  property.  The  word  “ covenant”  is  no  doubt  an  1907 

inapt  term  to  apply  to  an  agreement  which  may  not  be  under  seal.  Re, 

But  were  I to  restrict  this  legislation  on  that  account,  to  cases  in  Taylor  and 

Majrtyn. 

which  the  vendor  by  instrument  under  seal  covenants  that  he  has 
done  no  act  to  encumber,  I should,  I think,  fail  to  give  due  force  and 
effect  to  sub-sec.  41  of  sec.  8 of  the  Interpretation  Act,  which  enacts 
that  “ every  Act  and  every  provision  or  enactment  thereof  . . . 

shall  . . . receive  such  fair,  large  and  liberal  construction  and. 

interpretation  as  will  best  ensure  the  attainment  of  the  object  of 
the  Act,  and  of  the  provision  or  enactment,  according  to  the  true 
intent,  meaning  and  spirit  thereof.” 

So  interpreting  sec.  681  of  the  Municipal  Act,  3 Edw.  VII. 
ch.  19  (O.),  since  it  is  expressly  extended  to  executory  contracts,, 

I should  find  no  difficulty  in  treating  the  word  “ covenant,”  which 
is  not  confined  to  an  express  covenant,  as  including  an  undertaking 
express  or  implied,  that  the  vendor  had  not  encumbered  the  property,, 
though  the  agreement  to  sell  should  not  be  under  seal.  The  agree- 
ment in  the  present  case  appears,  however,  to  have  been  under  seal. 

But  here,  the  agreement  of  the  vendor  is  not  merely  “that  he 
has  done  no  act  to  encumber;”  it  is  “that  he  will  convey  the  lands, 
freed  or  discharged  from  all  encumbrances.”  Though  no  longer  to> 
be  regarded  as  encumbrances,  effected  or  (if  the  words  of  the  coven- 
ant are  to  be  treated  as  having  the  extended  meaning  given  them 
by  the  Short  Forms  Act)  “suffered”  by  the  vendor,  local  improve- 
ment rates  have  not  ceased  to  be  what  the  Courts,  in  Re  Graydon 
and  Hammill  and  Armstrong  v.  Auger,  declared  them,  “besides, 
being  in  the  nature  of  a tax,  also  an  encumbrance,”  which  a vendor 
is  bound  to  remove  in  toto,  though  entitled  by  his  agreement  to  am 
apportionment  of  “taxes.” 

I have  been  referred  to  no  case,  in  which  the  construction  of  sec.. 

681  of  the  Municipal  Act  has  engaged  the  attention  of  the  Courts,, 
and  I have  found  no  decision  upon  it.  In  my  opinion,  though 
applicable  quantum  valeat  to  a vendor  before  conveyance,  it  does 
not  relieve  him  of  liability  to  remove  a charge  for  local  improvement 
rates,  where  he  is  bound  to  convey  free  from  encumbrances,  not- 
withstanding the  purchaser’s  agreement  to  assume  “all  taxes,  rates*, 
and  assessments”  wherewith  the  lands  may  be  rated  or  charged 
“from  and  after  the  date  fixed  for  completion  of  the  sale.” 
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I cannot  but  think,  that  this  legislation  was  intended  to  have 
a much  wider  effect.  It  is  generally  understood  to  have  been 
passed  in  consequence  of  the  decision  in  Re  Graydon  and  Hammill. 
But  Courts  can  only  give  effect  to  the  intention  of  the  Legislature, 
so  far  as  it  has  been  expressed,  and  I find  no  ground  upon  which 
I should  feel  warranted  in  extending  to  a covenant  to  convey  free 
from  all  encumbrances  a saving  clause,  which  is  in  terms  confined 
in  its  application  to  a covenant,  that  the  vendor  has  done  no  act  to 
encumber. 

On  the  argument,  counsel  for  the  vendor  stated  his  readiness  to 
supply  evidence  that  no  dower  had  attached  to  the  property  by 
reason  of  the  seisin  of  one  Buckle.  The  purchaser  must  satisfy 
himself  by  the  usual  searches  as  to  entries  in  the  general  register 
.and  executions  affecting  the  lands  in  the  hands  of  the  sheriff. 

An  order  will  issue  in  accordance  with  the  foregoing  opinion. 
’The  purchaser  will  have  his  reasonable  costs  of  this  petition  from 
the  vendor. 

G.  A.  B. 


LIN  CHAMBERS.] 

HYSLOP  V.  OSTROM. 

Practice— Signing  Judgment  for  Want  of  Statement  of  Defence — Necessity  for 

Affidavit. 

It  is  necessary  to  file  an  affidavit  of  default  when  judgment  is  signed  for 
want  of  statement  of  defence. 

This  was  a motion  to  set  aside  a judgment,  signed  as  on  default 
of  delivery  of  statement  of  defence,  on  the  ground  of  irregularity. 

The  motion  was  argued  on  the  7th  of  May,  1907,  before  Mr. 
•Cartwright,  Master  in  Chambers. 

J.  A.  Paterson,  K.C.,  for  defendant. 

George  Kerr,  for  plaintiffs. 
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May  9.  The  Master  in  Chambers: — The  statement  of  claim 
was  delivered  on  26th  February. 

Thereupon  negotiations  took  place  with  a view  to  settlement. 
Nothing  came  of  these,  and  on  or  about  April  17th  judgment  was 
signed  under  Con.  Rule  587. 

The  irregularity  relied  on  is  that  no  affidavit  of  default  was 
filed  at  the  time,  though  one  was  filed  two  days  later,  after  the 
notice  of  this  motion  had  been  given. 

Con.  Rule  587  * is  silent  as  to  the  necessity  of  any  affidavit 
such  as  is  required  under  Con.  Rule  263. f 

I am  informed  by  the  clerk  of  records  and  writs  and  by  his 
predecessor  that  such  an  affidavit  has  always  been  required,  and 
by  the  senior  taxing  officer  that  such  an  affidavit  is  proper  and  is 
always  taxable. 

It  appears  that  the  judgment  in  question  was  signed  on  the 
supposition  that  such  an  affidavit  was  among  the  papers  before  it 
was  issued,  and  that  its  necessity  was  immediately  brought  to  the 
notice  of  the  plaintiffs’  solicitor. 

As  Con.  Rule  587  is  silent,  it  does  not  seem  proper,  in  view  of  the 
long  continued  practice  on  the  point,  to  hold  that  no  affidavit  is 
necessary  as  a proof  of  default.  It  is  against  principle  to  throw  any 
responsibility  on  the  officers  of  the  Court,  and  make  it  their  duty 
to  ascertain,  if  the  necessary  default  exists  or  not. 

It  might  happen,  that  the  statement  of  defence  had  been  filed 
and  not  served  or  served  and  not  filed.  In  either  case,  the  de- 
fendant would  technically  be  in  default  under  Con.  Rule  267;  and 
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* 587.  Where  the  plaintiff’s  claim  is  for  or  includes  a claim  for  a debt  or 
liquidated  demand,  and  any  defendant  does  not,  within  the  time  allowed  for 
that  purpose,  deliver  a defence,  the  plaintiff  may  at  the  expiration  of  such  time, 
sign  final  judgment  against  such  defendant  for  the  debt  or  liquidated  demand 
claimed,  with  interest  and  costs,  without  prejudice  to  his  right  to  proceed 
against  any  other  defendant  and  as  to  any  other  claims. 

t 263.  Where  any  party  makes  default  in  delivering  a statement  of  defence, 
or  subsequent  pleading,  including  pleadings  in  counter-claims,  within  the  time 
limited  therefor,  in  cases  where  interlocutory  or  final  judgment  cannot  be 
signed,  the  opposite  party  may,  at  any  time  before  the  pleading  is  filed,  upon 
proof  of  the  default,  by  praecipe  to  the  officer  with  whom  the  pleadings  are 
filed,  require  him  to  note  that  the  pleadings  in  the  action  are  closed  as  to  the 
party  in  default ; and  thereupon  the  officer  shall  enter  such  note  in  the 
pleadings  book  accordingly,  and  thereafter  no  pleading  by  the  party  in 
• default  shall  be  received  or  filed  without  the  order  of  a Judge. 


138 


ONTARIO  LAW  REPORTS. 


[VOL. 


Master  in 
Chambers. 

1907 

Hyslop 

v. 

OSTROM. 


yet  it  would  be  reasonable  in  such  a case  to  ascertain  if  there  had 
not  been  some  oversight  on  the  part  of  the  solicitor  before  issue 
of  judgment  and  execution,  as  was  done  on  this  occasion. 

Plaintiffs’  solicitor  is  free  from  any  imputation  of  sharp  practice, 
as  he  might  not  unreasonably  have  supposed  from  the  defendants’ 
conduct  and  the  correspondence  that  he  was  not  intending  to  go 
on  with  his  defence  to  the  action. 

I think,  however,  that  the  judgment  was  irregular  and  must 
be  set  aside,  as  well  as  the  executions  thereunder.  The  cross- 
examinations  of  plaintiff  and  defendant  may  be  used  as  their 
examinations  for  discovery,  and  the  statement  of  defence  should  be 
delivered  forthwith  as  it  has  been  already  prepared.  Both  parties 
are  anxious  to  have  a speedy  trial,  and  no  doubt  will  co-operate 
with  that  view. 

I think  justice  will  be  done  in  this  case  by  making  the  costs  of 
the  motion  to  the  defendant  in  the  cause. 

I have  not  thought  it  necessary  to  deal  with  the  motion,  assuming 
that  there  was  no  irregularity. 

Even  then  the  defendant  would  have  been  entitled  to  defend, 
and  the  only  question  would  have  been  one  of  the  proper  terms 
to  be  imposed. 


G.  A.  B. 
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[DIVISIONAL  COURT.] 


Rex  v.  Hudgins. 

Justice  of  the  Peace — Jurisdiction — Delay  in  Issuing  Summons — Liquor  License 
Act  R.S.O.  1897,  ch.  245,  sec.  95,  Criminal  Code  sec.  559 — Prohibition — 
Certiorari. 

By  section  95  of  the  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  an  information 
for  an  offence  must  be  laid  within  thirty  days  of  the  commission  thereof, 
and  by  sec.  559  of  the  Criminal  Code,  the  justice  upon  receiving  any  com- 
plaint or  information  “shall  hear  and  consider  the  allegations  of  the  com- 
plainant, and,  if  of  opinion  that  a case  for  so  doing  is  made  out,  shall  issue 
a summons’  ’ the  form  of  summons  given  in  the  schedule  referring  to  the 
offender  as  having  “this  day’’  been  charged. 

The  offence  was  committed  on  the  21st,  and  the  information  laid  on  the  24th 
of  October,  but  the  summons  though  dated  the  24th  of  October,  was  not 
issued  until  the  14th  of  January  following.  After  notice  of  motion  for 
prohibition  had  been  served  on  the  magistrate,  he  made  the  conviction, 
and  on  the  return  of  the  motion  it  was  agreed  that  the  motion  should  be 
deemed  as  asking  in  the  alternative  for  a writ  of  certiorari. 

Anglin,  J.,  refused  to  grant  prohibition,  and  a Divisional  Court  affirmed  his 
judgment,  but  directed  a writ  of  certiorari  to  issue. 

Subsequently  the  order  nisi  granted  on  the  return  of  the  certiorari  was  dis- 
charged. 

This  was  a motion  for  prohibition  to  justices  of  the  peace  on 
the  ground  of  undue  delay  in  issue  of  a summons  for  breach  of  the 
Liquor  License  Act.  After  the  notice  of  motion  had  been  served 
the  justices  made  a conviction.  Counsel  agreed  that  the  motion 
should  be  considered  as  a motion  asking  in  the  alternative  for 
a certiorari. 


D.  C. 

1907 
Feb.  18, 


The  motion  was  heard  before  Anglin,  J.,  in  chambers,  on 
February  15th,  1907. 

W.  E.  Middleton,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

February  18.  Anglin,  J.: — The  Liquor  License  Act  (R.S.O. 
1897,  ch.  245,  sec.  95)  requires  that  the  information  for  an  offence 
against  its  provisions  shall  be  laid  within  30  days  of  the  com- 
mission of  the  offence.  This  was  done — the  alleged  offence  having 
been  committed  on  October  21st,  1906,  and  the  information  laid 
on  October  24th.  But  it  is  said  that  the  summons  to  the  de- 
fendant, though  bearing  date  October  24th,  was  not  in  fact  issued 
until  January  14th,  1907. 

This,  Mr.  Middleton  argues,  was  contrary  to  the  provisions  of 
sec.  559  of  the  Criminal  Code,  which  directs  that  “upon  receiving 
any  complaint  or  information  the  Justice  shall  hear  and  consider 
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the  allegations  of  the  complainant,  and,  if  pf  opinion  that  a case 
for  so  doing  is  made  out,  he  shall  issue  a summons.” 

The  learned  counsel  also  calls  attention  to  the  form  of  summons, 
form  E.,  which  reads:  “ Whereas  you  have  this  day  been  charged, 
etc..”  and  cites  Rex  v.  Lennox  (1873),  34  U.C.R.  28;  Regina  v. 
Humpherey  (1839),  10  A.  & E.  335;  Regina  v.  Arkwright  (1848), 
12  Q.B.  960,  and  Scott  v.  Parker  (1841),  1 Q.B.  809,813. 

He  argues  that  the  Criminal  Code  requires  that  a magistrate 
shall  issue  his  summons  forthwith  upon  taking  an  information,  and 
that  any  undue  delay  in  the  issue  of  the  summons  would  defeat 
the  purpose  of  the  requirement  of  the  Ontario  statute  that  the 
information  should  be  laid  within  30  days  after  the  commission 
of  the  offence. 

There  is  no  doubt  that  the  Ontario  statute  contemplates  an 
early  trial  of  offences  against  its  provisions.  But  sec.  559  of  the 
Criminal  Code  applies  to  offences  of  all  kinds.  Moreover,  it  in 
terms  requires  the  magistrate  to  “consider  the  allegations  of  the 
complainant,”  and  it  is  only  if  he  is  “of  opinion  that  a case  for  so 
doing  is  made  out”  that  he  is  directed  to  issue  a summons.  That 
consideration  may  require  time.  In  most  cases  the  course  of  duty 
is  plain,  and  no  prolonged  consideration  is  needed.  It  is  therefore 
to  be  expected  that  the  form  of  summons  should  read  as  it  does  to 
meet  the  ordinary  case.  But  the  presence  of  the  words  “this  day” 
in  form  E.,  having  regard  to  the  language  of  sec.  559,  by  no  means 
warrants  a construction  of  that  section  which  would  compel  the 
magistrate  in  every  case  in  which  he  takes  an  information  to  issue 
a summons  forthwith  or  not  at  all. 

Apart  altogether  from  the  fact  that  the  defendant  has  been 
already  convicted,  I think  the  motion  entirely  fails,  because  nothing 
has  been  shewn  which  would  enable  me  to  say  that  in  issuing  a 
summons  on  January  14th,  1907,  for  an  offence  committed  on 
October  21st,  1906,  and  in  respect  of  which  information  was  laid 
within  three  days  thereafter,  the  justice  exceeded  his  jurisdiction. 

From  this  judgment  the  defendant  appealed  to  the  Divisional 
Court. 

On  March  1st,  1907,  the  appeal  was  heard  before  Mulock, 
C.J.  Ex.D.,  Magee  and  Clute,  JJ. 
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W.  E.  Middleton,  for  the  appellant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown  and  convicting  magistrate. 

At  the  conclusion  of  the  argument  the  Court  affirmed  the  order 
refusing  prohibition,  but  ordered  that  a writ  of  certiorari  should 
issue  to  remove  the  conviction  and  proceedings  into  the  High 
Court. 

Subsequently  the  writ  of  certiorari  was  issued  and  served, 
and  ail  order  nisi  to  quash  the  conviction  granted. 

On  May  9th  the  motion  to  make  absolute  the  order  nisi  was 
heard  before  a Divisional  Court,  composed  of  Meredith,  C.J., 
Teetzel  and  Magee,  JJ.,  when  the  motion  was  refused  and  the 
order  nisi  discharged. 
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[MacMAHON.  J.l 
Jones  v.  Shortreed. 


Mortgage — Subsequent  Sale  of  Part  Charged  with  Mortgage  of  Whole — Sale 
under  Power — Rights  of  Subsequent  Mortgagee  of  the  Part  Sold — Redemption 
or  Assignment — Dower — Election  under  will. 

In  1899  plaintiff’s  husband  mortgaged  100  acres  to  a loan  company,  plaintiff 
barring  her  dower,  the  mortgage  containing  a provision  that  the  company 
and  its  assignees  could  release  portions  without  affecting  the  remainder  or 
the  covenants.  In  1900  the  husband  sold  85  acres  of  the  property  subject 
to  the  mortgage,  which  the  purchaser  covenanted  to  pay  off,  he  giving  a 
mortgage  on  the  property  sold  for  $350  balance  of  the  purchase  money. 
The  husband  died  in  1903  having  bequeathed  to  the  plaintiff  all  his 
personal  property,  including  the  $350  mortgage,  also  the  unsold  15  acres, 
the  latter  while  she  lived  and  remained  unmarried  and  thereafter  to  his 
son.  The  plaintiff  had  also  become  the  owner  of  a second  mortgage  made 
by  the  purchaser  on  the  property  sold.  She  married  again,  and  the 
son,  on  the  loan  company  threatening  sale  proceedings,  arranged  with 
the  defendant  to  obtain  an  assignment  of  its  mortgage  which  he  did,  and 
to  take  proceedings  to  realize  on  the  85  acres,  in  order  that  the  15  acres 
might  be  freed  from  the  mortgage.  The  plaintiff  offered  to  pay  off  the  loan 
company’s  mortgage,  on  condition  of  getting  an  assignment  of  it  which 
was  refused,  but  she  was  offered  a discharge  or  an  assignment  of  the  debt 
covering  the  85  acres  with  the  15  acres  freed,  which  also  was  refused.  In 
an  action  subsequently  brought  by  her  to  compel  an  assignment  or 
redemption: — 

Held,  that  the  plaintiff’s  rights  as  second  mortgagee  were  confined  to  the  85 
acres  and  that  she  was  not  entitled  to  a reconveyance  or  assignment  of  the 
mortgage  of  the  whole  100  acres. 

Held,  also,  that  the  design  of  the  testator  as  evidenced  by  his  will  was  to  give 
the  15  acres  to  his  son  free  from  his  mother’s  dower,  and  that  her  conduct 
in  accepting  the  bequest  under  the  will  was  a clear  election  to  take  under 
it. 

Leitch  v.  Leitch  (1901),  2 O.L.R.  233,  followed. 

This  was  an  action  for  redemption  and  to  compel  an  assignment 
of  a mortgage  under  the  circumstances  set  out  in  the  judgment. 

The  action  was  tried  at  Barrie  on  the  2nd  and  3rd  of  April, 
1907,  before  MacMahon,  J. 

H.  H.  Strathy,  K.C.,  for  the  plaintiff,  cited  and  relied  upon 
Jarman  on  Wills,  5th  ed.,  435;  Bicknell  Prac.  Stat.,  p.  606;  Blong 
v.  Fitzgerald  (1893),  15  P.R.  467;  Pratt  v.  Bunnell  (1891),  21  O.R.  1; 
Coleman  v.  Glanville  (1871),  18  Gr.  42;  R.S.O.  1897,  ch.  121,  sec.  2, 
sub-sec.  2;  Stroud’s  Judicial  Dictionary;  definition  of  “Incum- 
brancer.” 

A.  E.  H.  Creswicke,  for  the  defendant,  contra,  cited  Leitch  v. 


ONTARIO  LAW  REPORTS. 


143 


xiv.  J 


Leitch  (1901),  2 O.L.R.  233;  Westacott  v.  Cockerline  (1867),  13  Gr.  1907 

79;  Gillam  v.  Gillam  (1881),  29  Gr.  376;  Reynolds  v.  Palmer  (1900),  Jones 

V . 

32  O.R.  431.  Shortreed. 


April  11.  MacMahon,  J.: — On  the  1st  of  August,  1899,  the 
late  Bartley  D.  Racher  and  the  plaintiff,  his  then  wife,  (for  the 
purpose  of  barring  her  dower)  executed  a mortgage  to  the  Huron 
and  Erie  Loan  and  Savings  Society  for  the  sum  of  $1,500  and 
interest,  covering  the  west  half  of  lot  No.  23  in  the  5th  concession 
of  the  township  of  Medonte  in  the  county  of  Simcoe,  containing 
100  acres. 

There  is  a provision  in  the  mortgage,  whereby  “the  mortgagee 
may  from  time  to  time  release  portions  of  the  said  lands,  either  for 
or  without  consideration  therefor,  without  thereby  releasing  the 
remainder  of  said  lands  or  any  of  the  covenants  or  things  contained 
therein.”  This  right  may  be  exercised  by  the  assignees  of  the 
mortgagees. 

On  the  27th  of  September,  1900,  Bartley  D.  Racher,  in  con- 
sideration of  $1,900,  conveyed  to  Wilbur  Russell  Daniels  and  Charles 
Herbert  Daniels  the  said  west  half  of  lot  23,  except  the  15  acres 
off  the  north-west  corner  thereof,  as  particularly  described  in  said 
conveyance,  which  is  made  “subject  to  the  mortgage  to  the  Huron 
and  Erie  Loan  and  Savings  Co.,  the  amount  of  which  said  mortgage 
is  to  be  deducted  from  the  consideration  of  $1,900  mentioned  in 
said  deed,”  which  the  grantees  covenanted  to  pay. 

On  the  same  day  (27th  September,  1900),  Wilbur  R.  Daniels 
and  Charles  H.  Daniels  executed  a mortgage  on  the  said  85  acres 
so  conveyed  to  them  in  favour  of  Bartley  D.  Racher  for  the  sum 
of  $350. 

Bartley  D.  Racher  died  on  the  13th  of  October,  1903,  having 
by  his  will,  dated  the  30th  of  May,  1903,  bequeathed  to  his  wife 
Henrietta  Blanche  Racher,  all  his  personal  property,  stock,  vehicles 
and  life  insurance,  less  $100  reserved  for  the  purchase  of  an  organ 
for  his  daughter  Olive  Blanche  Racher.  He  also  bequeathed  to 
his  wife  the  mortgage  for  $350  given  by  the  Russells  “on  the  south- 
west eighty-five  acres  of  lot  23  in  the  5th  concession  of  Medonte. 
Also  to  my  wife  Henrietta  Blanche  Racher  the  north-west  fifteen 
acres  of  lot  23  in  the  5th  concession  of  Medonte,  and  now  owned 
and  occupied  by  me,  for  her  sole  and  only  use  and  benefit,  while  she 
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MacMahon,  J.  pves  anc[  remains  unmarried,  and  when  she  dies  or  becomes  again 
1907  married  to  be  given  to  my  son  Sidney  Racher,  on  condition  that 
Jones  he  pay  to  each  of  my  two  daughters,  Eva  Laura  Racher  and  Lily 
Shortreed  Blanche  Racher,  $200  . . said  money  to  be  paid 

within  two  years  of  date  of  coming  into  possession  thereof.” 

The  two  Daniels  had  on  the  9th  of  February,  1906,  given  a mort- 
gage to  Enoch  McKeown,  to  secure  the  sum  of  $290,  covering  the 
85  acres  in  question,  which  McKeown  assigned  to  the  plaintiff  on 
the  11th  of  May,  1906. 

Sidney  Racher  had  reached  his  majority  prior  to  the  death  of 
his  father. 

The  plaintiff  married  her  present  husband,  George  Jones,  on 
the  6th  of  March,  1906. 

Sidney  Racher  received  from  the  Huron  and  Erie  Loan  Co.  a 
notice  dated  23rd  of  May,  1906,  demanding  payment  of  the  overdue 
interest,  and  stating  that  unless  paid,  proceedings  would  be  taken 
to  sell;  and  in  consequence  of  this  he  on  the  7th  of  August  wrote 
the  defendant,  stating  that  if  he  would  procure  an  assign- 
ment to  himself  (the  defendant)  of  the  Huron  and  Erie  mortgage 
and  would  proceed  to  foreclose  the  same  on  the  85  acres,  “I  will 
pay  you  in  addition  to  the  amount  you  disburse  for  said  assignment 
and  interest  thereon  at  6 per  cent,  per  annum,  and  all  costs  that 
you  may  be  put  to,  the  sum  of  $100,  my  object  being  to  get  the 
said  15  acres  devised  to  me  by  my  father  as  per  annexed  probate 
free  from  said  mortgage  and  to  make  the  remaining  85  acres  satisfy 
the  said  mortgage.” 

The  Huron  and  Erie  Loan  Company  assigned  the  Racher  mort- 
gage to  the  defendant  on  the  20th  of  August,  1906,  the  consideration 
therefor  being  $1,540.  He  (defendant)  gave  notice  to  all  the 
parties  interested  of  his  intention  to  exercise  the  power  of  sale  in 
the  mortgage,  unless  payment  of  the  amount  due  thereon  was  made 
within  ten  days. 

The  sale  was  advertised  to  take  place  on  the  20th  of  October, 
1906,  and  on  the  19th  Mr.  Boys,  the  solicitor  for  the  plaintiff,  notified 
Mr.  Hewson,  that  the  plaintiff,  as  second  mortgagee,  was  ready  and 
willing  to  pay  the  amount  due  for  principal  and  interest  on  the  first 
mortgage,  but  she  insisted  on  getting  an  assignment  of  the  mortgage 
to  herself.  Mr.  Hewson  told  Mr.  Boys,  that  his  client  was  not 
entitled  to  an  assignment,  as  she  was  only  a second  mortgagee  of 
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part  of  the  lands,  and  that  his  firm  (Hewson  & Creswicke)  was  acting 
as  solicitors  not  only  for  the  defendant  but  also  for  the  party  who 
owned  the  15  acres,  the  name  of  the  owner  not  being  mentioned. 
Mr.  Hewson  offered  to  give  a discharge  or  an  assignment  of  the 
debt  covering  the  85  acres  with  the  15  acres  freed  from  the  mortgage, 
which  Mr.  Boys  refused  to  accept. 

The  writ  was  issued  on  the  24th  of  October,  and  a few  days  after 
its  issue,  Mr.  Boys  and  Mr.  Hewson  were  going  to  Collingwood  and 
met  on  the  train,  when  Hewson  stated  that  the  defendant  was  a 
trustee  for  the  owner  of  the  15  acres. 

The  plaintiff’s  rights  as  second  mortgagee  are  confined  to  the 
85  acres  covered  by  the  mortgage  given  by  W.  R.  Daniels  and 
Charles  H.  Daniels,  which  was  bequeathed  to  her,  and  the  McKeown 
mortgage  also  covering  the  85  acres,  assigned  to  her.  And  the 
defendant  could  at  any  time  have  discharged  the  15  acres  under 
the  covenant  in  the  mortgage. 

It  is,  I consider,  clear  that  the  plaintiff  is  not  entitled  to  a re- 
conveyance of  the  100  acres,  and  if  not  entitled  to  a reconveyance, 
neither  is  she  entitled  to  an  assignment  of  the  whole.  The 
defendant,  of  course,  had  notice  of  the  claim  of  Sidney  Racher. 
The  case  is  concluded  by  Leitch  v.  Leitch,  2 O.L.R.  233,  and  the 
authorities  there  cited. 

I have  not  considered  the  plaintiff’s  right  as  doweress  to  an 
assignment,  as  I think  the  design  of  the  testator,  as  evidenced  by 
his  will,  was  to  give  the  15  acres  to  his  son  Sidney  free  from  dower. 
Mr.  Strathy,  while  admitting  that  this  may  have  been  the  intention, 
contended  that  the  widow  (the  plaintiff)  had  not  made  an  election 
to  take  the  bequests  under  the  will  as  against  her  right  to  dower. 
She  accepted  the  Daniels  mortgage,  and  set  up  her  rights  thereunder 
as  second  mortgagee  to  maintain  the  present  action,  and  received 
the  insurance  on  her  husband’s  life,  and  sold  the  horses,  cows,, 
wagons  and  other  chattels  on  the  farm,  all  of  which  I consider  was 
a clear  election  to  take  under  the  will. 

Plaintiff’s  solicitor  considered  the  statement  made  by  Mr. 
Hewson,  that  his  firm  was  acting  for  the  owner  of  the  15  acres,  did 
not  indicate  that  the  defendant  was  not  the  owner  thereof,  and  that 
had  explicit  information  been  furnished  as  to  the  person  who  claimed 
to  own  the  15  acres  this  action  might  not  have  been  brought,  and 
therefore,  that  the  plaintiff  should  be  relieved  from  payment  of 
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titled  to  claim  the  15  acres.  And,  as  the  writ  was  issued  on  the 
24th  of  October,  1906,  and  the  statement  of  claim  not  served  until 
the  22nd  of  March,  1907,  there  was  ample  time  in  which  to  obtain 
full  information  before  filing  the  claim. 

The  action  must  be  dismissed  with  costs. 

G.  A.  B. 
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[IN  THE  COURT  OF  APPEAL.[ 

Muma  v.  The  Canadian  Pacific  R.W.  Co. 

Railway — Work  Train — Rule  as  to  Protecting  by  Flagmen — Other  Precautions — 
Absence  of  Continuous  Air  Brakes — 3 Edw.  VII.  ch.  58,  sec.  211  ( D .) — 
Absence  of  Liability  at  Common  Law — Liability  under  Workmen’s  Com- 
pensation Act. 

The  deceased,  who  was  in  charge  of  a gang  of  labourers,  employed  in  remov- 
ing earth  frpm  a cutting  on  the  defendants’  railway,  acting,  as  he  believed, 
in  the  company’s  interests,  to  prevent  the  loss  to  them  of  the  labourers’ 
time,  by  the  work  train  engaged  in  the  work  being  kept  at  a siding,  induced 
the  conductor  in  charge  of  the  train  to  move  it  on  to  the  main  track,  and 
to  proceed  to  the  cutting,  by  backing  the  train  slowly.  By  one  of  the 
company’s  rules,  the  train  should  not  have  been  moved, — unless  other  suf- 
ficient precautions  were  taken, — until  flagmen  were  placed  at  stated  inter- 
vals in  front  and  rear  of  the  train.  Flagmen  were  not  placed;  but  the 
conductor  took  the  precaution  of  standing  himself,  as  a lookout,  on  the  top 
of  the  van,  and  for  a like  purpose  placed  the  deceased  in  the  cupola,  while 
it  was  the  duty  of  the  engine  driver  to  keep  a strict  lookout  towards  the 
conductor,  so  as  to  observe  his  signals  and  to  act  upon  them.  When  the 
train  was  distant  some  600  yards  irom  another  work  train  approaching 
them,  also  moving  slowly,  the  conductor  signalled  the  engine  driver  to 
stop,  and  had  he  done  so,  a collision  which  occurred,  whereby  the 
deceased  was  killed,  would  have  been  avoided: — 

Held,  that  the  company  were  liable,  under  the  Workmen’s  Compensation  for 
Injuries  Act,  for  the  deceased’s  death  through  the  neglect  of  the  engine 
driver. 

Deyo  v.  Kingston  and  Pembroke  R.W.  Co.  (1904),  8 O.L.R.  538,  distinguished. 
Liability  was  claimed  at  common  law  by  reason  of  the  train  not  being  fur- 
nished throughout  with  air  brakes,  as  required  by  the  Railway  Act,  3 Edw. 
VII.  ch.  58,  sec.  211  (D.):— 

Held,  that  no  such  liability  existed,  for  the  train  was  not  a passenger  train, 
and  the  accident  did  not  occur  through  the  want  of  brakes,  but  by  reason 
of  the  engine  driver’s  failure  to  see  and  act  on  the  conductor’s  signal. 

This  was  an  appeal  by  the  defendants  from  a judgment  entered 
by  Clute,  J.,  at  the  trial,  in  favour  of  the  plaintiff,  upon  the  answers 
of  the  jury  to  questions  submitted  to  them. 

The  action  was  tried  at  Brantford  on  the  22nd  and  23rd  Oc- 
tober, 1906. 

J.  Harley,  K.C.,  for  the  plaintiff. 

S.  Denison  and  G.  A.  Walker,  for  the  defendants. 

The  pleadings,  evidence,  and  the  questions  submitted  to  the 
jury,  with  their  answers  thereto,  are  fully  set  out  in  the  judgment 
of  this  Court. 

On  February  11th,  1907,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Garrow  and  Maclaren,  JJ.A. 
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G.  T.  Blackstock,  K.C.,  and  Angus  MacMurchy,  for  the  appel- 
lants. There  can  be  no  recovery  here,  as  the  accident  was  attrib- 
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utable  to  the  deceased  himself.  He  was  the  author  of  his  own 
wrong.  He  was  in  charge  of  the  train,  and  it  was  at  his  insti- 
gation that  the  train  was  started,  and  knowing  what  the  rules  of 
the  company  were,  he  disobeyed  the  rule  as  to  flagging  the 
train.  The  action  comes  within  Deyo  v.  Kingston  and  Pembroke 
R.W.  Co.  (1904),  8 O.L.R.  538;  see  also  Fawcett  v.  Canadian 
Pacific  R.W . Co.  (1902),  32  S.C.R.  721.  Even  if  the  conductor 
is  to  be  deemed  to  be  in  charge  of  the  train,  it  having  been 
started  at  the  express  request  of  the  deceased,  he  must  assume  the 
responsibility  therefor.  He  voluntarily  incurred  the  risk  in  going 
on  the  train:  Smith  v.  Baker,  [1891]  A.C.  325.  The  jury  should 
have  been  asked  to  find  on  this  point.  He  was  guilty  of  con- 
tributory negligence,  and  there  should  have  been  a finding  on 
this  point  also:  Coijle  v.  Great  Northern  R.W . Co.  (1887),  L.R.  20 
Ir.  409,  at  p.  418;  Phillips  v.  Grand  Trunk  R.W.  Co.  (1901),  1 
O.L.R.  28;  Morrow  v.  Canadian  Pacific  R.W.  Co.  (1894),  21 
A.R.  149.  There  is  no  liability  at  common  law,  as  the  accident 
happened  through  the  negligence,  if  any,  of  a fellow  servant.  It 
was  also  contended  that  there  was  a liability  at  common  law 
because  the  train  was  not  sufficiently  supplied  with  brakes.  It 
was  not  necessary,  however,  that  a train  such  as  this  should  be  so 
supplied,  for  the  Railway  Act  only  applies  to  passenger  trains, 
and  moreover  the  accident  was  not  occasioned  by  want  of  proper 
brakes,  no  attempt  having  been  made  to  use  the  brakes  until 
the  trains  were  almost  in  collision,  and  the  uncontradicted  evi- 
dence of  the  experts  shews  that  the  brakes  were  ample  : The 
Railway  Act,  1903,  3 Edw.  VII.  ch.  58,  sec.  211  (D.);  Grand 
Trunk  R.W.  Co.v.  McKay  (1903),  34  S.C.R.  81;  Schwoob  v.  Michi- 
gan Central  R.W.  Co.  (1905),  9 O.L.R.  86;  10  O.L.R.  647.  There 
was  no  cause  of  action  under  the  Workmen’s  Act.  The  findings 
of  the  jury  are  against  the  evidence  and  the  weight  of  evidence. 

J.  Harley,  K.C.,  for  the  respondent.  The  deceased  was  not 
in  charge  of  the  train.  It  was  in  charge  of  the  conductor,  who 
was  responsible  for  its  being  started.  The  deceased  was  merely 
a passenger,  and  taking  into  consideration  the  number  of  per- 
sons who  were  being  carried  on  the  train,  it  must  be  deemed  to 
be  a passenger  train,  and  subject  to  the  provisions  regarding 
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such  trains,  and  so  it  was  essential  that  it  should  have  been 
supplied  with  air  brakes  throughout,  and  there  was,  therefore,  a 
liability  at  common  law.  No  questions  of  voluntarily  incurring 
the  risk,  or  of  contributory  negligence  arise  as  they  were  not 
set  up  in  the  pleadings.  It  was  the  duty  of  the  defendants  if  they 
desired  a finding  on  these  points  to  have  raised  the  questions  on  the 
pleadings  and  obtained  findings  of  the  jury  thereon:  Canada  Foun- 
dry Co.  v.  Mitchell  (1904),  35  S.C.R.  452.  The  Workmen’s  Act 
clearly  applies:  Williams  v.  Birmingham  Battery  and  Metal  Co., 
[1899]  2Q.B.338.  Under  the  company’s  rule  it  is  not  absolutely 
essential  that  there  should  have  been  flagmen.  This  is  only 
necessary  where  other  sufficient  precautions  are  not  taken  and 
such  precautions  were  taken  here.  The  evidence  shews  that 
the  accident  happened  through  the  negligence  of  the  persons  in 
charge  of  the  train.  Had  the  engineer  of  the  train  been  on  the 
lookout,  he  would  have  seen  the  conductor’s  signal  to  stop  and  the 
accident  would  have  been  avoided. 

March  14.  Moss,  C.J.O.: — The  action  was  brought  by  Sarah 
Louise  Muma,  the  widow  and  administratrix  of  Samuel  Edward 
Muma,  on  behalf  of  herself  and  five  infant  children,  to  recover 
damages  for  the  death  of  her  late  husband  while  in  the  defendants’ 
employ,  owing  to  a collision  between  a gravel  or  extra  work  train, 
as  it  was  called,  and  an  extra  pile  driver  train,  on  a portion  of  the 
defendants’  railway. 

The  claim  was  laid  as  at  common  law  under  the  Fatal  Injuries 
Act,  and  also  under  the  Workmen’s  Compensation  for  Injuries 
Act. 

In  their  defence  the  defendants,  besides  denying  the  allegations 
of  the  statement  of  claim,  set  up  that  if  the  deceased  suffered  in- 
juries and  died  under  the  circumstances  set  forth  in  the  statement 
of  claim,  the  collision  was  caused  by  the  negligence  of  a fellow- 
servant.  In  the  alternative  they  set  up  that  the  collision  happened 
. by  reason  of  the  negligence  of  some  person  or  persons  in  the  employ 
of  the  defendants  who  had  charge  of  or  control  of  locomotive  engines 
and  trains  upon  the  defendants’  railway;  and  that  their  liability 
to  the  plaintiff  was  limited  to  the  sum  of  $2,102.03,  that  being 
equivalent  to  the  estimated  earnings  during  three  years  preceding 
the  injury  of  a person  in  the  same  grade  employed  during  that  period 
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in  a like  employment;  and  they  alleged  that  they  had  always  been 
ready  and  willing  to  pay  that  sum,  and  they  brought  the  said  sum 
into  Court  in  full  satisfaction  of  the  action. 

The  defendants  also,  in  answer  to  the  claim  at  common  law 
and  under  the  Fatal  Injuries  Act,  set  up  the  receipt  by  the  plaintiff 
of  the  proceeds  of  an  accident  policy  effected  by  the  deceased  for 
the  sum  of  $1,000,  and  claimed  that  any  damages  awarded  under 
these  heads  should  be  diminished  by  the  amount  of  the  policy. 

The  plaintiff  joined  issue  and  the  action  proceeded  to  trial. 

The  deceased  was  in  the  defendants’  employ  as  section  foreman 
in  charge  of  a gang  of  labourers  engaged  in  the  work  of  cleaning 
out  cuts  between  Dumfries  and  Galt  on  the  line  of  a branch  of  the 
defendants’  railway.  A working  train,  consisting  of  a locomotive 
engine,  tender,  and  eight  flat  cars,  and  a conductor’s  van,  in  charge 
of  an  engine  driver,  fireman,  two  brakemen  and  a conductor,  was 
also  engaged  in  the  work.  On  the  morning  of  the  accident  they 
were  engaged  in  cleaning  out  a cut  between  Dumfries  and  a place 
called  Orr’s  Lake,  where  there  is  a siding  situate  to  the  east  of 
Dumfries  and  between  it  and  Galt.  There  was  also  working  on 
the  same  day  between  Orr’s  Lake  and  Galt  a train  known  as  a 
pile  driver  train.  The  conductor  and  engineer  of  the  work  train 
had  received  instructions  to  “protect”  against  two  freight  trains 
coming  from  the  west  and  one  train  coming  from  the  east,  and  also 
against  the  pile  driver  train.  According  to  these  instructions  it 
was  the  duty  of  the  conductor  and  engineer  in  charge  of  the  train 
to  observe  Rule  100  (c)  of  the  defendants’  rules,  which  directs 
that  a train  to  be  moved  under  protection  to  the  next  station  in 
either  direction  must,  “ unless  otherwise  sufficiently  protected,”  be 
preceded  by  a flagman  at  least  2,500  yards  (50  telegraph  poles)  in 
advance,  and  be  followed  by  a flagman  at  least  2,000  yards  (40 
telegraph  poles)  in  rear,  and  these  distances  must  be  maintained. 
What  was  done  by  the  conductor  of  the  work  train  was  to  place  one 
of  his  brakemen  as  a flagman  at  Dumfries,  about  5 miles  west  of 
Galt,  and  the  other  as  flagman  at  a point  about  2 miles  east  of  Galt 
and  a short  distance  east  of  a place  called  Leslie.  Apparently 
this  arrangement  was  a sufficient  protection  against  the  trains  from 
the  west  and  east,  but  left  no  flagmen  for  protection  against  the 
pile  driver  train.  The  cars  of  the  work  train  had  been  loaded  at 
the  cut  near  Orr’s  Lake,  and  had  then  proceeded  with  about  120 
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Italian  labourers,  with  the  deceased  in  charge,  to  Leslie,  and  there 
unloaded  the  cars.  The  train  then  backed  down  to  Galt  and  en- 
tered a siding  there,  the  conductor  apparently  intending  to  remain 
there  until  joined  by  his  brakemen,  or  one  of  them,  to  act  as  flagman 
against  the  pile  driver  train.  But  in  consequence,  as  he  said,  of 
the  representations  of  the  deceased  that  the  delay  would  involve 
120  men  or  so  standing  idle  for  some  time,  he  changed  his  mind 
and  determined  to  back  the  train  down  towards  the  cut  at  Orr’s 
Lake,  and  gave  his  orders  accordingly.  He  stood  on  top  of  the 
van;  the  deceased  was  in  the  cupola.  He  believed  that,  situated 
as  they  were  on  the  rear  of  the  train,  which  was  moving  backwards, 
they  could  keep  a sufficient  lookout  for  the  pile  driver  train.  It 
was  the  engine  driver’s  duty  to  keep  a lookout  towards  him  and 
watch  for  signals  every  moment  while  his  train  was  in  motion; 
and  the  conductor  testified  that,  situated  as  he  was,  he  considered! 
that  he  was  just  as  good  as  a flagman  if  the  engine  driver  had  been 
watching  what  he  was  doing.  He  did  not  think  it  necessary  to 
have  a flagman,  as  they  were  moving  slowly  and  the  pile  driver 
was  moving  slowly  also.  While  proceeding  at  the  rate  of  about 
eight  miles  an  hour,  as  they  approached  a place  called  Blair’s  Cross- 
ing they  observed  the  smoke  of  the  pile  driver  train,  and  soon  after 
saw  the  train  at  a distance  of  13  telegraph  poles,  or  about  650  yards. 

The  conductor  made  the  usual  signals  with  his  arms  to  the 
engine  driver  to  stop,  but  for  some  unexplained  reason  the  latter 
took  no  notice,  and  although  the  signals  were  continued  until  the 
trains  had  almost  come  together,  the  engine  was  not  stopped  or 
the  brakes  applied.  There  were  air  brakes  upon  the  first  six  flat 
cars,  but  none  on  the  last  two,  and  there  was  no  connection  of  the 
air  brakes  with  the  van.  But,  with  the  appliances  there  were,, 
the  train  could  have  been  stopped  in  from  60  to  75  feet,  so  that, 
there  was  ample  time  to  have  brought  the  train  to  a standstill  and 
have  avoided  collision  if  the  engineer  had  obeyed  the  conductor’s, 
signals.  As  it  was,  the  trains  came  together,  and  the  deceased  and 
another  man  were  killed. 

At  the  close  of  the  plaintiff’s  case,  and  again  when  all  the  evidence 
had  been  given,  counsel  for  the  defendants  moved  for  a nonsuit, 
basing  his  motion  chiefly  on  the  ground  that  the  deceased  had 
been  guilty  of  a breach  of  the  defendants’  rules  with  regard  to  pro- 
tection against  other  trains.  No  defence  of  this  kind  was  on  the 
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record,  nor  was  contributory  negligence  set  up.  The  learned  Judge 
offered  to  allow  the  latter  defence  to  be  set  up  on  terms  which  the 
defendants’  counsel  did  not  accept. 

The  learned  trial  Judge  submitted  to  the  jury  questions  which 
were  answered  as  follows: — 

“1.  Were  the  defendants  guilty  of  any  negligence  that  caused 
the  accident?  A.  Yes. 

“2.  If  so,  state  what  the  negligence  was?  A.  The  company 
not  having  the  train  throughly  equipped  with  air  brakes  and  flag- 
men. 

“3.  Did  the  deceased,  Samuel  Edward  Muma,  receive  the  in- 
juries of  which  he  died,  by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  defendants  who  had  the  charge  or  control  of 
any  locomotive  engine  or  train  upon  the  defendants’  railway? 
A.  Yes. 

“4.  If  so,  name  the  person  or  persons  and  state  what  the  negli- 
gence was?  A..  The  conductor,  by  disobeying  order  and  moving 
train,  and  engineer  not  receiving  signal. 

“5.  At  what  sum  do  you  assess  the  damages — (a)  at  common 
law?  A.  $3,500.  (b)  under  the  Workmen’s  Compensation  Act? 

A.  $2,100. 

“6.  Apportion  the  damages  between  the  widow  and  children — 

(a)  At  common  law?  A.  Widow  $2,000;  the  children  $300  each. 

(b)  Under  the  Act.  A.  $1,400  for  children;  widow  $2,100. 

[N.B. — It  would  seem  that  the  jury  here  meant  to  say  $700 

instead  of  $2,100.]  Matthew  Edward  Muma,  10  years,  $200;  Gladys 
Eugene  Muma,  8 years,  $300;  Henry  Nathan  Muma,  6 years,  $300; 
Florence  Mary  Muma,  4 years,  $300;  Frankland  Harold  Muma* 
2 years,  $300. 

Upon  these  answers  the  learned  trial  Judge  entered  judgment 
for  $3,500,  apportioned  as  specified  by  the  jury. 

On  the  appeal  it  was  contended  for  the  defendants  that  the  plain- 
tiff could  not  recover  in  either  aspect  of  the  case,  because  it  was 
said  the  evidence  adduced  on  behalf  of  the  plaintiff  shewed  that 
the  cause  of  the  accident  was  the  deceased’s  disobedience  of  the 
defendants’  rules,  and  that  he  was  thus  the  author  of  his  own  death; 

The  rule  in  question — 100  (c) — is  one  of  a group  of  rules%  under 
the  heading  of  “movement  of  trains,”  which  are  plainly  intended 
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to  govern  the  conduct  of  the  conductor,  engineer  and  train  hands. 
They  are  for  the  guidance  of  persons  in  charge  of  the  train  and  its 
movements,  and  the  deceased  was  not  one  of  these.  He  was  in 
charge  of  the  men  who  loaded  and  unloaded  the  train,  and,  as 
incident  to  their  employment,  rode  on  it  backwards  and  forwards 
to  and  from  the  cut  and  dump.  He  could  not  interfere  with  the 
management  of  the  train,  or  give  directions  to  the  conductor  or 
engine  driver  as  to  the  conduct  Of  it.  He  might  perhaps  direct  where 
it  should  be  placed  for  the  purpose  of  being  loaded  or  unloaded, 
but  he  had  no  control  over  the  actions  of  the  persons  whose  duty 
it  was  to  manage  the  movements  of  the  engine  and  cars.  The 
conductor  and  engineer  were  the  persons  responsible  for  the  move- 
ments and  safety  of  the  train,  and  not  the  deceased:  See  Rule  105. 
He  could  not  have  compelled  the  conductor  or  engineer  to  move 
the  train,  nor  have  authorized  or  required  them  to  disregard  or 
overlook  their  instructions  or  orders  from  the  persons  whose  duty 
it  was  to  give  them  directions  with  regard  to  the  movements  and 
protection  of  the  train.  His  representations  or  persuasions,  dic- 
tated no  doubt  by  a zealous  desire  to  save  for  the  defendants  the 
time  of  the  120  employees  who  were  kept  idle  by  reason  of  the 
conductor’s  disposition  of  his  brakemen,  were  not  a breach  of  the 
rule.  The  power  to  act  was  with  the  conductor  and  engineer, 
and  it  was  their  action  which  constituted  a breach  of  the  rule,  if 
breach  of  the  rule  there  was. 

The  case  is  not  at  all  like  Deyo  v.  Kingston  and  Pembroke  R.W. 
Co.,  8 O.L.R.  588,  and  other  cases  which  were  cited  on  this  branch 
of  the  case,  for  in  these  cases  the  act  of  the  employee  was  one 
against  which  there  was  an  express  prohibition  which  extended  to 
him,  or  it  was  a gross  neglect  of  some  rule  which  extended  to 
his  employment  and  to  which  it  was  his  duty  to  conform. 

In  this  case  it  is  not  open  to  the  defendants  to  contend,  as  they 
did  in  argument,  that  the  deceased  was  guilty  of  contributory 
negligence,  for  even  if  what  he  did  could  be  said  to  be  of  that  nature, 
the  defence  was  not  set  up,  and  there  is  no  finding  of  the  jury  upon 
it.  Neither  is  the  argument  that  the  deceased  voluntarily  assumed 
the  risk  of  accident  resulting  from  the  conductor  and  engineer’s 
breach  of  the  rule,  for  the  defendants  have  not  obtained  a finding 
of  the  jury  to  that  effect:  Williams  v.  Birmingham  Battery  and 
Metal  Co.,  [1899]  2 Q.B.  338. 
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But  whether  or  not  the  action  of  the  conductor  and  engineer 
in  going  out  under  the  circumstances  should  be  considered  a dis- 
obedience by  the  deceased  of  the  rule  is  not  material,  for  it  was  not 
the  cause  of  the  accident.  The  rule  requires  the  placing  of  the 
flagmen  where  indicated  unless  the  train  is  otherwise  sufficiently 
protected.  According  to  the  conductor’s  evidence  he  considered 
the  train  sufficiently  protected  by  the  means  he  took  to  guard 
against  the  pile  driver  train.  And  if  the  engineer  had  done  his 
duty  the  accident  would  not  have  happened.  The  real  cause  of 
the  accident  was  the  negligence  of  the  engineer  in  not  keeping  on 
the  lookout  for  and  obeying  the  conductor’s  signals.  At  the  rate 
at  which  the  trains  were  moving,  at  the  distance  they  were  apart 
when  the  conductor  signalled  the  engine  driver,  and  with  the  means 
at  the  engine  driver’s  command  to  stop  the  train  within  60  or  75 
feet,  there  was  ample  time  and  opportunity  to  have  avoided  the 
collision.  The  engine  driver,  who  was  not  called  as  a witness,  was 
undoubtedly  neglecting  his  duty  and  thus  brought  about  the 
accident;  and  the  finding  of  the  jury  to  this  effect  is  well  supported 
by  the  evidence. 

This  is  sufficient  to  render  the  defendants  liable  to  the  plaintiff. 
But  there  remains  the  question  whether  the  plaintiff  is  entitled  to 
retain  the  judgment  entered  in  her  favour;  in  other  words,  whether 
the  defendants  are  liable  at  common  law  or  only  under  the  Work- 
men’s Compensation  Act. 

The  claim  of  liability  at  common  law  is  rested  on  alleged  negli- 
gence on  the  part  of  the  defendants  in  not  providing  sufficient  air 
brakes  or  appliances  to  properly  control  or  stop  the  train,  and  in 
not  providing  a sufficient  number  of  train  hands.  The  jury  have 
found  that  the  defendants  were  negligent  in  not  having  the  train 
thoroughly  equipped  with  air  brakes  and  flagmen.  But  not  only 
are  these  findings  contrary  to  the  evidence,  but  there  is  really  no 
evidence  on  which  the  jury  could  reasonably  make  them.  All  the 
evidence  goes  to  shew  that  the  air  brake  appliances  with  which 
the  train  was  provided  were  quite  sufficient  to  have  controlled  it 
and  brought  it  to  a standstill  within  a very  short  distance.  It  was 
said  that  if  there  had  been  a connection  through  to  the  conductor’s 
van  the  air  brakes  might  have  been  operated  from  it  and  the  train 
stopped  in  that  way.  The  evidence  also  shews,  however,  that 
this  method  of  applying  the  brakes  is  not  unattended  by  danger,. 
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and  it  is  very  seldom  put  into  practice.  It  may  result  in  “buckling ’ ’ 
the  cars,  a very  serious  thing  in  the  case  of  flat  cars  crowded  with 
workmen.  Section  211  (b)  (I.)  (II.)  of  the  Railway  Act  (1903) 
requires  that  on  all  trains  carrying  passengers  the  brakes  shall  be 
continuous,  and  must  be  instantaneous  in  action  and  capable  of 
being  applied  at  will  by  the  engine  driver  or  any  brakemen,  and  the 
brake  must  be  self-applying  in  the  event  of  any  failure  in  the  cer- 
tainty of  its  action. 
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Looking  at  all  the  provisions  of  the  section,  it  seems  apparent 
that  a work  train,  such  as  that  in  question  here,  is  not  of  the  class 
referred  to  in  the  sub-sections  quoted. 

Work  trains  of  this  description  cannot  be  considered  either 
passenger  trains  or  trains  carrying  passengers,  as  these  trains  are 
generally  understood. 

And  as  to  the  work  train  in  question,  the  evidence  shews  that 
the  defendants  sent  it  out  equipped  as  sufficiently  as  regards  brakes 
and  appliances  as  is  usual  or  customary,  and  that  no  injury  resulted 
from  any  lack  in  this  respect.  The  same  is  the  case  with  respect 
to  the  number  of  men  in  charge.  The  crew  was  quite  sufficient 
for  the  proper  handling  of  the  train.  It  may  be  that  the  disposition 
of  them  made  by  the  conductor  was  not  a proper  one,  but  for  that 
the  defendants  would  not  be  blameable.  If  negligence  at  all,  that 
would  be  negligence  of  the  conductor.  But  again,  the  want  of 
the  brakemen  or  flagmen  was  not  the  cause  of  the  accident.  A 
flagman  sent  to  the  rear  of  the  work  train  could  not  have  done 
more  than  signal  the  engine  driver  to  stop.  This  was  done  by 
the  conductor  at  a time  and  distance  amply  sufficient  to  have  en- 
abled the  engine  driver  to  stop  the  train  and  avoid  the  collision. 


So  the  case  comes  back  to  the  negligence  of  the  engine  driver 
as  found  by  the  jury  in  their  answers  to  the  third  and  fourth 
questions.  The  plaintiff  therefore  can  recover  only  under  the 
Workmen’s  Compensation  Act,  and  at  the  trial  judgment  should 
have  been  entered  for  the  $2,100  damages  found  against  the 
defendants  under  that  head.  The  defendants  paid  into  Court 
$2,102.03. 

The  judgment  entered  at  the  trial  should  be  set  aside,  and 
instead  judgment  should  be  entered  in  favour  of  the  plaintiff  for 
$2,100,  apportioned  in  the  ratio  fixed  by  the  jury. 
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In  this  view  of  the  case  the  question  as  to  the  insurance 
money  paid  to  the  plaintiff  does  not  arise. 

The  plaintiff  to  have  costs  up  to  and  inclusive  of  the  delivery  of 
the  defence.  The  defendants  to  set  off  their  costs  up  to  and  in- 
clusive of  the  trial.  There  will  be  no  costs  of  the  appeal  to  either 
party. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

G.  F.  H. 


[IN  THE  COURT  OF  APPEAL]. 

C.  A.  Metallic  Roofing  Company  of  Canada  v.  Jose. 

1907 

■ Trades  Unions — Strike — Combined  Action — Intention  to  Inflict  Damage — 

April  22.  Actionable  Wrong — Indorsement  and  Aid  by  Other  Association — Injunction. 

An  appeal  by  the  defendants  frqm  the  judgment  of  the  Divisional  Court 
reported  12  O.L.R.  200,  was  dismissed. 

This  was  an  appeal  by  the  defendants  from  the  judgment  of  the 
Divisional  Court  reported  12  O.L.R.  200. 

The  appeal  was  argued  on  the  29th  and  30th  January,  1907, 
before  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren  and  Meredith, 
JJ.A. 

J.  G.  O’ Donoghue  and  T.  J . W.  O'Connor,  for  the  appeal. 

W.  N.  Tilley,  contra. 

The  arguments  relied  on  and  cases  cited  are  fully  reported  in  the 
former  report,  in  addition  to  which  Denaby  & Cadely  Mam 
Collieries,  Ltd.,  v.  Yorkshire  Miners'  Association,  [1906]  A.C.  384, 
was  cited  on  behalf  of  the  defendants. 

April  22.  Garrow,  J.A. : — Appeal  by  the  defendants  from  the 
judgment  of  the  Divisional  Court,  12  O.L.R.  200,  affirming  the  judg- 
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ment  at  the  trial  before  MacMahon,  J.,  and  a jury,  in  favour  of  the 
plaintiffs. 

The  plaintiffs  carry  on  business  at  Toronto  as  manufacturers  of 
sheet  metal  building  material. 

The  action  was  brought  to  recover  damages  said  to  have  resulted 
from  a strike  of  the  plaintiffs’  union  workmen  ordered  by  the  de- 
fendants, the  Local  Union  No.  30  Amalgamated  Sheet  Metal 
Workers,  and  indorsed  by  the  defendants,  the  Amalgamated  Sheet 
Metal  Workers’  International  Association  or  Alliance.  For  the 
order  as  to  representation  by  the  individual  defendants  (1905), 
9 O.L.R.  171. 

I agree  with  the  judgment  of  the  Chancellor  (1906),  12  O.L.R. 
at  p.  205,  to  which  I have  little  to  add. 

Mr.  O’Donoghue,  counsel  for  the  defendants,  in  his  argument 
before  us  endeavoured  to  make  four  main  points: — 

1.  Respecting  the  constitution  of  the  suit  and  the  results  to 
follow  from  enforcing  the  judgment. 

2.  That  the  plaintiffs’  workmen  were  not  coerced  nor  induced 
to  strike  by  the  defendants,  that  what  they  did  was  their  own 
voluntary  act,  and  within  their  legal  right ; that  the  plaintiffs  were 
not  entitled  to  damages  upon  that  head,  and  as  there  was  no  separate 
assessment  there  should  be  a new  trial. 

3.  The  International  body  did  not  authorize  and  should  not  be 
held  responsible  for  the  boycott  of  the  plaintiffs’  wares. 

4.  The  damages  are  excessive. 

We  have,  I think,  nothing  at  present  to  do  with  No.  1.  The 
constitution  of  the  action  in  so  far  as  representation  is  concerned 
was  long  ago  settled,  finally,  in  this  Court.  And  the  fact,  if  it  is  a 
fact,  that  the  plaintiffs  may  find  difficulty  in  collecting  their  judg- 
ment, would  be  a poor  reason  for  setting  it  aside.  If  in  the  course 
of  the  collection  they  take,  under  process,  the  goods  of  A.  to  pay 
B.’s  debt,  as  the  learned  counsel  seemed  to  be  apprehensive  might 
be  the  case,  A.  will  have  his  remedy. 

The  difficulty  with  his  next  point,  which  I have  numbered  2,  is 
upon  the  facts.  There  was,  I think,  evidence,  plenty  of  it,  to  submit 
to  the  jury  that  the  strike  was  not  the  voluntary  act  of  the  workmen, 
but  of  the  Union  and  the  central  organization,  and  that  its  purpose 
was  to  coerce  the  plaintiffs  into  signing  an  agreement  to  which  they 
objected,  as  they  had  a perfect  right  to  do. 
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As  to  the  third  point,  namely,  the  liability  of  the  central  organ- 
ization for  the  boycott  of  the  plaintiffs-’  wares,  that  too  is  largely  a 
question  of  fact,  and  there  was,  in  my  opinion,  evidence  proper 
for  the  jury  which  would  justify  the  finding. 

It  is  not  disputed  that  the  central  body  authorized  the  strike, 
and  supplied  strike  funds  to  maintain  it.  The  strike  itself  having 
proved  ineffectual  to  compel  execution  of  the  agreement,  the  next 
step  was  the  boycott.  And  if  the  Central  organization  did  not 
expressly  authorize  it  (the  correspondence  was  not  produced,  nor 
were  the  minutes  of  the  Local  Union),  they  were  at  once  advised 
of  its  inauguration  by  Mr.  Chapman’s  letter  to  Mr.  Bray  of  the  19th 
of  August,  1902,  in  which  he  says:  “I  must  not  forget  to  tell  you 
that  No.  30  has  placed  this  firm  (plaintiffs’)  on  the  unfair  list,  and 
we  have  notified  our  employers  to  that  effect,  that  we  refuse  to 
handle  any  of  their  products  while  they  remain  unfair.”  To  which 
no  letter  or  other  communication  of  repudiation  came  back  so  far 
as  appears.  And  the  correspondence,  partial  although  it  is,  shews 
hat  the  boycott  was  a not  uncommon  weapon  in  use  by  the  de- 
fendants for  the  purposes  of  coercion.  See  Mr.  Chapman’s  letter 
of  July  19th,  1902,  also  to  Mr.  Bray. 

The  correspondence  also  shews  that  Mr.  Bray  was  kept 
advised  by  Mr.  Chapman  of  what  was  going  on,  including  the 
beginning  of  the  legal  proceedings,  and  that  the  defendant  Ken- 
nedy, residing  in  Toronto  and  an  officer  in  the  Central  Associa- 
tion, had  arranged  to  give  financial  assistance  to  the  extent 
of  $200  out  of  the  funds  of  that  association  to  the  Local  Union 
to  aid  them  in  their  legal  contest  with  the  plaintiffs.  The  case 
is  thus  very  different  in  its  facts  from  Denaby  & Cadely  Main 
Collieries,  Ltd.  v.  Yorkshire  Miners'  Association,  [1906]  A.C.  384, 
to  which  we  were  referred. 

Upon  the  question  of  damages  no  more  need  be  said  than  that 
this  was  also  a question  for  the  jury,  and  no  one  reading  the  evidence 
fairly  can,  I think,  say  that  the  amount  is  excessive. 

The  appeal  fails  and  should,  in  my  opinion,  be  dismissed  with 
costs. 


Moss,  C.J.O.,  Osler  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A. : — The  findings  of  the  jury  are  plainly  sufficient 
to  support  a judgment  in  favour  of  the  plaintiffs;  the  real  main 
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question  is  whether  there  was  any  reasonable  evidence  to  support 
such  findings. 

The  jury  seem  to  have  reached  the  conclusion,  that  the  strike 
was  made  for  the  purpose  of  bringing  the  plaintiffs  to  the  terms  of 
the  foreign  association  by  the  means  which  were  afterwards  put  in 
operation  to  secure  that  end;  and  if  that  were  so,  or  if  the  foreign 
association  were,  without  any  such  original  purpose,  parties  to  the 
means  so  adopted,  as  their  secretary’s  letter  indicated,  the  verdict 
was  right,  for  some  of  the  means  so  adopted  were  plainly  unlawful. 

Then,  was  there  any  reasonable  evidence  to  warrant  such  find- 
ings? There  were,  among  other  things  proved,  these  facts;  that 
the  foreign  association  were  the  controlling  power;  that  they  also 
supplied  the  means  of  war,  without  which  there  could  be  no  reason- 
able hope  of  success;  that  they  had,  or  at  all  events  asserted  they 
had,  brought  all  the  manufacturers  in  Toronto,  except  the  plaintiffs 
and  one  or  two  others,  to  their  terms,  and  were  very  desirous  of 
forcing  these  exceptions  into  the  rule;  that  the  proper  officer  of  the 
foreign  association,  for  that  purpose,  was  in  regular  communication 
with  the  proper  officers  of  the  local  union,  and  made  aware  of  all 
the  steps  taken  to  force  the  plaintiffs  to  comply,  and,  as  such  officer 
so  acting,  approved  of  them  and  encouraged  them;  and  in  this  con- 
nection it  is  important  to  bear  in  mind  that  the  executive  committee 
of  the  foreign  controlling  association  did  not  meet,  but  acted 
through  this  officer,  who  communicated  with  them,  and  that  action 
was  taken,  generally,  upon  the  direction  or  approval  of  the  committee 
thus  obtained.  The  jury  were  not  bound  to  believe  all  that  any 
witness  said,  nor  were  they  bound  to  accept  such  writings  as  were 
put  in  as  disclosing  all  that  was  done  and  intended,  and  all  that  was 
authorized.  Words  are  sometimes  used  to  conceal,  as  well  as  to 
disclose,  purposes  and  actions. 

Upon  the  whole  case  I am  quite  unable  to  say  that  there  was  no 
evidence  upon  which  reasonable  men  could  find  that  the  foreign 
association  were  parties  to  all  the  substantial  acts  of  the  local  union, 
some  of  which  were  admitted  upon  oath,  by  the  president  of  the 
local  union  and  vice-president  of  the  foreign  association,  to  have 
been  spitefully  done  with  the  object  of  injuring  the  plaintiffs  in 
their  business;  and  many  of  which  were  obviously  done  with  the 
object  of  ruining  their  business,  if  they  persisted  in  resisting  the 
demands  of  the  union.  The  acts  thus  done  were  not  extraordinary 
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or  unusual  under  the  like  circumstances,  and  there  seems  to  have 
been  complete  unanimity  between  the  inferior  and  superior  organ- 
izations throughout.  The  case  is  very  unlike  that  of  Denaby  & 
Cadely  Main  Collieries 7 Ltd.,  v.  Yorkshire  Miners’  Association, 
[1906]  A.C.  384;  some  of  its  very  material  circumstances  are  the 
very  opposite  of  some  of  those  of  that  case. 

Whether  the  jury  reached  the  truth  in  their  conclusions,  in  this 
respect,  was  something  entirely  within  their  exclusive  province, 
which  we  have  no  right  to  invade  in  any  manner. 

The  lesser  question  as  to  the  defendant  Gow’s  liability  for  all, 
or  any,  of  the  damages  awarded,  would  have  been  an  important  one 
if  taken  at  the  proper  time,  but  now  it  is  quite  too  late.  All  the 
evidence  was  admitted  without  objection  that  any  of  it  was  inad- 
missible against  him  because  the  things  deposed  to  took  place 
before  he  became  a member  of  the  union.  Nor  was  it  asked,  or 
suggested,  that  the  damages  be  assessed  separately  as  to  him.  In 
short,  at  the  trial  he  joined  with  the  other  defendants  in  their 
general  defences  to  the  action  as  if  he  had  always  been  one  of  them, 
and  it  is  now  quite  too  late  to  take  an  entirely  different  ground,  and 
one  which  would  have  required  the  adoption  of  a different  mode  of 
proceeding  if  it  had  been  then  taken.  Nor  can  one  now  tell  what 
additional  evidence  the  plaintiffs  might  have  offered  to  connect 
this  defendant  with  all  the  acts  they  complain  of,  if  he  had  taken 
objection  to  the  evidence  then  offered,  as  being  inapplicable  to  him. 

No  valid  objection  has  been  made  to  that  part  of  the  judgment 
making  the  property  of  these  unincorporated  bodies  answerable 
for  the  damages;  the  orders,  duly  made,  by  which  all  their  members 
were  made  parties  to  the  action,  by  their  representatives,  are  not 
to  be  rendered  futile;  at  the  least  their  effect  should  be  to  make 
such  property  so  answerable,  when  so  adjudged. 


G.  A.  B. 
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[Teetzel,  J.] 

Re  Livingston. 

Will — Gift  to  Children  on  Attaining  30  Years  of  Age — Child  Dying  Prior 
Thereto — Period  of  Vesting , 

A testator,  out  of  certain  insurance  monies,  amounting  to  $70,000,  by 
his  will  gave  to  his  wife  during  widowhood,  $10,000,  and  the  balance 
equally  amongst  his  children.  He  also,  out  of  the  rest  of  his  estate, 
gave  to  his  wife  during  widowhood,  a further  sum  of  $10,000,  and  of 
the  rest  and  residue  thereof  he  gave  one-third  to  his  daughters  and 
two-thirds  to  his  sons.  In  case  his  wife  should  marry,  $15,000  of 
the  $20,000,  was  to  be  equally  divided  amongst  his  children,  and 
the  remaining  $5,000  was  to  be  hers  for  life.  The  childrens’  shares 
were  not  to  be  paid  until  they  attained  30  years  of  age,  but  they 
were  to  have  the  interest  thereon,  on  attaining  21  years  of  age, 
his  executors  however,  being  empowered  to  expend  on  them,  before 
attaining  such  latter  age,  such  part  of  the  interest  as  they  might  deem 
advisable;  on  attaining  30  years  of  age,  the  executors  might  still,  if  they 
deemed  it  advisable,  continue  to  pay  the  interest  only.  All  monies 
invested  in  his  partnership  business  with  his  brother  were  to  remain  there- 
in so  long  as  his  brother  desired,  and  out  of  the  annual  profits  thereof,  if 
amounting  to  10%  or  less,  one-half  of  the  profits  on  one-third  of  his 
interest  therein  was  to  be  added  to  the  daughters  ’ shares,  and  the  balance 
to  the  sons;  but  if  the  profits  should  exceed  10%,  5%  thereof  on  such  one- 
third  interest  was  to  be  added  to  the  daughters’  shares,  and  the  balance  to 
the  sons;  and  upon  the  dissolution  or  winding  up  of  the  partnership  the 
amount  so  added  to  the  said  shares  was  to  be  paid  to  those  entitled,  in  the 
manner  and  subject  to  the  same  terms  and  conditions,  and  the  executors  ’ 
discretion,  heretofore  expressed.  The  sons  could,  of  their  own  accord, 
purchase  the  daughters’  interest  in  the  partnership,  and  were  to  have  the 
first  right  to  do  so,  should  the  daughters  desire  to  sell  same.  One  of  the 
daughters  who  survived  the  testator,  died  before  attaining  the  age  of 
30  years: — 

Held,  that  she  had  a vested  interest  in  her  share. 

This  was  a motion  under  Con.  Rule  938  for  the  construction 
of  the  will  of  John  Livingston  heard  before,  Teetzel  J.  on  the  4th 
February,  1907. 

The  testator  died  on  the  11th  August,  1896,  and  by  his  will, 
bearing  the  date  the  31st  August,  1893,  he  directed  that  the  sum 
of  $70,000,  being  the  amount  of  certain  specified  life  insurance  poli- 
cies, should  be  divided  as  follows:  $10,000  was  to  beset  apart  and 
the  interest  thereon  paid  to  his  wife  during  widowhood,  and  the 
remaining  sum  of  $60,000  divided  equally  amongst  his  children, 
share  and  share  alike,  and  paid  to  them  as  hereinafter  men- 
tioned. 

He  gave  to  the  parish  of  East  Kilbride  in  Scotland  the  pro- 
fits and  bonuses  that  should  or  might  accrue  on  the  policies  over 
and  above  the  $70,000  for  the  purpose  of  a public  park  to  be 
known  and  called  “ The  Peter  Livingston  Park.” 
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1907  He  also  directed  that  any  and  all  other  policies  on  his  life 

re  should  be  equally  divided  amongst  all  his  children  share  and 

Livingston,  share  alike,  and  be  paid  to  them  as  hereinafter  mentioned. 

All  his  other  estate  and  property  was  to  be  disposed  of  as  ‘fol- 
lows: the  sum  of  $10,000,  in  addition  to  the  sum  of  $10,000 
of  insurance  monies,  should  be  set  apart  and  the  interest 
thereon  paid  to  his  wife  during  widowhood;  and  the  rest  and 
residue,  after  all  his  just  debts,  funeral,  and  testamentary  ex- 
penses were  paid,  should  be  divided  amongst  his  children  as 
follows:  one-third  thereof  equally  between  his  daughters  and  the 
remaining  two-thirds  equally  between  his  sons,  and  to  be  paid  as 
hereinafter  mentioned. 

In  case  his  wife  should  again  marry,  $15,000  of  the  $20,000 
set  apart  for  her  benefit,  was  to  be  equally  divided  between 
his  children,  and  the  remaining  sum  of  $5,000  of  the  said 
$20,000  should  remain  set  apart  for  his  wife’s  benefit,  and  the 
interest  paid  to  her  during  the  remainder  of  her  life;  and  upon 
her  death  the  said  sum  of  $5,000,  or  $20,000,  as  the  case  might 
be,  then  invested  for  her  benefit,  should  be  equally  divided 
between  his  children,  share  and  share  alike,  to  be  paid  as 
hereinafter  mentioned. 

In  no  case  should  any  of  his  children  receive  any  of  the 
property  or  monies  given  to  them,  including  insurance 
monies  before  attaining  the  age  of  thirty  years,  and  the 
interest  on  each  child’s  share  should,  if  such  child  be  of  the  age 
of  twenty-one  years,  be  paid  to  such  child;  and  if  any  of 
his  children  should,  at  the  time  of  his  death,  be  under  the  age 
of  twenty-one  years,  his  executors  might  expend  such  portion  of 
the  interest  from  such  child’s  share  for  his  or  her  benefit  as  they 
should  think  proper,  until  he  or  she  attained  the  age  of 
twenty-one  years,  when  the  interest  should  thereafter  be  paid  to 
such  child. 

It  was  however  entirely  in  the  discretion  of  the  executors 
to  pay  each  of  his  children  his  or  her  share  of  his  estate  and 
property,  including  said  insurance  monies,  on  attaining  the  age  of 
thirty  years,  or  to  retain  the  same  and  to  continue  to  pay  such 
child  the  interest  on  his  or  her  share  as  directed  until 
attaining  that  age,  or  to  pay  such  child  a portion  of  his  or  her 
share  and  retain  the  balance,  paying  the  interest  on  such 
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balance;  and  he  gave  his  executors  full  discretion  to  retain  such 
share,  or  any  part  thereof,  until  such  time  as  they  should  think 
most  advisable  and  for  the  benefit  or  advantage  of  such  child 
to  pay  the  same. 

All  monies  invested  in  the  partnership  business  with  his 
brother,  James  Livingston,  were  to  remain  in  the  business  as 
long  as  his  brother  should  desire  and  the  annual  profits  there- 
from and  from  testator’s  share  of  all  the  property  of  the  said 
partnership  should,  during  such  time,  be  disposed  of  as  follows: 
In  case  the  annual  profits  should  in  any  year  be  ten  per  cent, 
or  less,  a sum  equal  to  half  of  the  profits  upon  one-third  of  his 
interest  in  the  partnership  should  be  added  to  the  shares  of 
his  daughters,  and  the  remainder  of  the  profits  should  be  added 
to  the  shares  of  his  sons ; and  in  case  the  annual  profits 
should  in  any  year  be  more  than  ten  per  cent.,  a sum  equal 
to  five  per  cent,  upon  one-third  of  his  interest  in  the  said  part- 
nership should  be  added  to  the  shares  of  his  daughters,  and 
the  remainder  of  the  profits  be  added  to  the  shares  of  his 
sons:  and,  upon  the  dissolution  of  the  partnership  and  the 
winding  up  of  the  same,  the  amounts  so  added  to  the  different 
shares  should  be  paid  to  those  entitled,  in  the  same  manner  and 
upon  the  same  terms  and  conditions  and  subject  to  the  discre- 
tion of  his  executors  as  to  time  of  payment  as  mentioned. 

While  the  said  monies  should  remain  in  the  partnership  business, 
his  sons  should  have  the  right  at  any  time  to  purchase 
his  daughters’  interest,  or  the  interest  of  either  of  them  therein, 
and  in  case  his  daughters,  or  either  of  them,  should  at  any  time 
desire  to  sell  their  or  her  interest  therein,  his  sons  should  have  the 
first  right  of  purchase,  and  have  the  refusal  thereof  before  the 
same  could  be  sold  to  any  other  person  or  persons. 

A daughter,  Annie  Louise  Meyers,  died  after  the  testator  but 
before  attaining  the  age  of  thirty  years;  and  the  question  for 
decision  was,  whether  the  interest  she  took  under  the  will  was  a 
vested  or  contingent  one. 

Wallace  Nesbitt,  K.C.,  and  A.  M.  Stewart,  for  the  surviving 
brothers  and  sisters. 

W.  Davidson,  for  the  infant  child  of  the  deceased  legatee. 
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George  Gray,  for  the  executor  of  the  deceased  legatee. 
Frank  McCarthy,  for  the  executors  of  testator. 


March  22.  Teetzel,  J.: — The  question  for  decision  is  whether 
the  interest  of  Annie  Louise  Meyers,  a daughter  of  the  testator, 
who  died  before  attaining  the  age  of  thirty  years,  was  a vested  or 
only  a contingent  interest  under  the  will. 

I have  read  all  the  authorities  cited  by  counsel,  and  while  in 
some  of  them  the  provisions  of  the  will  under  consideration  were 
something  like  the  will  in  question,  it  cannot  be  said  that  in  any  of 
them  the  resemblance  was  so  exact  as  to  furnish  a precedent  for 
this  case. 

A careful  reading  of  the  will  convinces  me  that  it  was  the  inten- 
tion of  the  testator  that  the  gifts  to  his  children  should  not  be  con- 
tingent, but  should  be  absolute  and  vest  in  them  at  his  death, 
qualified  by  the  enjoyment  of  the  possession  of  the  corpus  being 
deferred  until  they  should  respectively  attain  the  age  of  thirty 
years,  and  then  subject  to  the  delivery  of  possession  being  further 
delayed  until  such  time  as  the  executors,  in  their  discretion,  should 
“ think  most  advisable  and  for  the  benefit  or  advantage  of  such 
child  for  them  to  pay  the  same.” 

I also  think  that,  tested  by  established  rules  of  construction, 
the  testator  has  used  language  which  effectually  carries  out  that 
intention.  As  evidencing  such  intention,  I refer  to  the  following 
features  of  the  will : First,  the  use  of  the  words  “ property  or  moneys 
given  to  them  in  this  my  will”  in  the  clause  deferring  payment 
over;  second,  the  provision  for  payment  of  interest  to  the  bene- 
ficiaries on  each  share  until  paid  over;  third,  the  absence  of  any 
provision  disposing  of  the  share  of  any  child  dying  before  attaining 
the  age  of  thirty  years,  while  there  is  a gift  over  of  a portion  of  the 
money  given  to  the  wife  in  the  event  of  her  marrying  again;  fourth, 
the  provision  giving  the  sons  the  first  right  to  purchase  the  daughters’ 
interest  in  the  partnership  business,  and  therein  recognizing  the 
right  of  the  daughters  to  sell  and  the  transmissibility  of  their 
shares. 

The  argument  of  counsel  for  the  surviving  sons  and  daughters 
was,  in  effect,  that  there  was  no  gift  except  in  the  direction  to  pay, 
and  that  the  words  “ equally  divided  between  my  children  share 
and  share  alike  and  paid  to  them  as  hereinafter  mentioned”  made 
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both  the  gift  and  payment  over  contingent  on  the  legatee  attaining  Teetzei,  j. 
thirty  years  of  age;  and  in  support  of  this  view  M erry  v.  Hill  (1869),  1907 

L.R.  8 Eq.  619,  was  cited.  Re 

In  that  case  Malins,  Y.C.,  at  p.  624,  refers  to  Leake  v.  Robinson  Livingston. 
(1817),  3 Merivale  363,  as  establishing  a rule  of  Court,  “that  when- 
ever you  can  fairly  come  to  the  conclusion  upon  the  construction 
of  the  whole  language  of  the  will  that  the  gift  is  to  be  found  in  the 
direction  to  pay  or  divide,  then  the  attainment  of  the  age  at  which 
that  payment  or  division  is  to  take  place  is  a condition  precedent 
to  the  vesting.” 

Other  recent  cases  were  cited  in  which  that  rule  of  construction 
is  also  adopted. 

Assuming  the  rule  to  be  well  established,  it  can,  I think,  have 
no  application  to  this  will,  inasmuch  as  here  the  provisions  for 
division  and  payment  relate  to  different  times.  The  former,  which 
alone  involves  the  gift,  must  relate  to  the  time  of  the  testator's 
death,  as  respects  the  insurance  money;  and  as  respects  the  residue, 
as  soon  thereafter  as  the  executors  are  able  to  ascertain  the  amount 
of  the  respective  shares.  At  this  period  the  right  to  the  bequest 
is  complete,  but  the  time  for  delivery  over  of  possession  of  the 
same  is  postponed  until  the  beneficiary  attains  thirty  years  of  age, 
interest  in  the  meantime  upon  the  share  being  paid  as  of  right  to 
the  beneficiary. 

Hanson  v.  Graham  (1801),  6 Ves.  238,  and  Re  Gossling,  Gossling 
v.  Elcock,  [1903]  1 Ch.  448,  establish  a rule  of  construction  which 
is  applicable  to  the  language  of  this  will,  and  accords,  in  my  opinion, 
with  what  was  the  testator's  intention.  That  rule  is  that  where 
there  is  a gift  by  will  of  a share  of  residue  to  be  paid  or  transferred 
to  the  legatee  on  his  attaining  a particular  age,  with  a direction 
that  in  the  meantime  the  income  of  the  share  shall  be  applied  for 
his  maintenance,  the  share  is  vested  and  not  contingent. 

The  order  will  therefore  be  that  the  share  of  the  deceased 
daughter  was  vested  and  is  payable  to  her  legal  representatives. 

The  costs  of  all  parties  out  of  the  estate. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

Hawthorne 

y. 

The  Canadian  Casualty  and  Boiler  Insurance  Company. 
Boulter  y.  The  Same. 


Insurance — Sprinkler  Leakage  Insurance — Loss  from  Frost — Statement  by 
Agent — Authority  of — Statement  made  in  Application  and  Interim  Receipt — 
Condition  in  Policy. 

Under  instructions  from  the  plaintiffs  in  the  Hawthorne  case  to  obtain  for 
them  an  insurance  against  loss  by  accidental  leakage  from  their  sprinkler 
system  of  fire  protection,  an  insurance  broker  was  informed  by  the  ac- 
countant in  charge  at  the  company’s  head  office  that  such  insurance  covered 
frost  damage,  which  he  thereupon  applied  for.  The  rate  was  subsequently 
fixed,  no  mention  being  made,  as  was  the  fact,  of  there  being  an  extra  rate 
to  cover  frost  damage.  An  interim  receipt  was  issued  insuring  the  plaintiffs 
against  accidental  leakage,  subject  to  the  directors’  approval,  but  not  in  any 
way  altering  the  verbal  contract,  and  afterwards  a written  form  of  applica- 
tion which  had  been  delayed  through  lack  of  information,  was  completed. 
In  the  application,  in  answer  to  a question  as  to  the  protection  against 
freezing,  it  was  stated  that  the  pipes  were  frost  proof  to  roof,  and  the  build- 
ing steam  heated.  A couple  of  months  afterwards  the  account  for  the 
premium  was  rendered  to  the  broker,  who  forwarded  it  to  the  plaintiffs,  who 
paid  it;  but  in  the  meantime  a loss  had  occurred  through  leakage  occasioned 
by  the  bursting  of  frozen  pipes.  A policy  had  also  been  issued,  but  had  not 
been  received  by  the  plaintiffs,  insuring  them  against  accidental  leakage,, 
one  of  the  conditions,  however,  stating  that  the  policy  did  not  cover  damage 
resulting  from  exposure,  rupture,  collapse  or  leakage  from  steam  pipes  or 
steam  boilers,  or  resulting  from  any  interruption  of  business  or  stoppage 
of  any  work  or  plant,  or  from  freezing  or  from  fire: — 

Held,  that  the  plaintiffs  were  entitled  to  recover  on  the  verbal  contract;  that 
as  to  the  interim  receipt  the  only  limitation  therein  was  that  the  application 
was  subject  to  the  directors’  approval,  and  that  they  had  signified  such 
approval  by  the  issuing  of  the  policy;  that  the  statement  made  by  the 
insured  in  the  application  as  to  the  pipes  being  frost  proof  was  immaterial,, 
if,  as  the  defendants  contended,  damage  by  frost  was  not  insured  against; 
and,  as  to  the  condition  in  the  policy,  not  only  had  the  plaintiffs  never  seen 
the  policy,  but  the  exception  as  to  frost  was  not  expressed  in  terms  suffi- 
ciently clear  to  exonerate  the  defendants. 

In  the  Boulter  case  the  main  facts  were  substantially  the  same,  except  that 
there  was  no  verbal  contract  as  to  the  frost  risk,  and  the  plaintiffs  had  re- 
ceived the  policy  some  weeks  before  the  accident.  The  judgment  on  the 
construction  of  the  policy  was  the  same  as  in  the  Hawthorne  case: 
Maclaren,  J.A.,  dissenting  for  the  reasons  given  in  that  case. 

These  were  appeals  by  the  defendants  from  the  judgment 
at  the  trial  in  favour  of  the  plaintiffs,  of  Falconbridge,  C.J.K.B.,. 
who  tried  the  cases  without  a jury  on  October  11,  1906. 

The  facts  so  far  as  material  are  set  out  in  the  judgments. 
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At  the  conclusion  of  the  evidence  the  learned  Chief  Justice  de- 
livered the  following  judgment,  in  the  Hawthorne  case. 

Falconbridge,  C.J.: — I think  this  is  a very  honest  claim 
and  one  that  ought  not  to  be  defeated  on  merely  technical  grounds, 
several  defences  have  been  set  up,  and  as  I have  a clear  opinion 
as  to  the  facts  and  the  law,  it  is  unnecessary  to  reserve  judgment  for 
the  mere  purpose  of  writing. 

I find  on  the  facts,  so  far  as  they  are  in  dispute,  in  favour  of  the 
plaintiffs. 

With  reference  to  the  original  contract  as  set  up  by  the  plaintiffs, 
namely,  the  interim  receipt,  I find  in  their  favour;  and  I also  find 
that  if  the  policy  were  in  force,  the  construction  which  the  defendant 
company  seek  to  put  upon  it  is  not  the  one  that  commends  itself  to 
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me. 

I think  that  the  grammatical  construction  of  the  clause,  whether 
so  intended  or  not,  is  such  that  this  loss  resulting  from  freezing, 
points  not  to  freezing  being  a cause  of  the  injury,  but  being  a cause 
of  damage,  which  is  excluded,  the  same  as  an  occupation  or  business 
or  work  or  plant  is  in  the  preceding  part  of  the  sentence.  If  the 
construction  of  the  document  should  not  prove  to  be  as  I have 
stated  it  to  be  in  my  opinion,  then  the  policy  ought  to  be  reformed 
to  agree  with  the  contract  which  the  plaintiffs  believed  they  were 
entering  into,  and  did  enter  into. 

Then  with  reference  to  the  payment  of  the  premium.  No  doubt 
that  would  be  a serious  difficulty,  but  as  a matter  of  fact  the  premium 
was  accepted,  although  after  loss  had  occurred. 

I think  the  plaintiffs  are  entitled  to  my  judgment  for  the  full 
amount  and  interest  from  the  date  of  the  issuing  of  the  writ. 

The  learned  Chief  Justice  also  gave  judgment  for  the  plaintiffs 
in  the  Boulter  case. 


From  these  judgments  the  defendants  appealed  to  the  Court  of 
Appeal. 

On  February  11th,  1907,  the  appeals  were  heard  before  Moss, 
C.J.O.,  Garrow,  and  Maclaren,  JJ. 

G.  H.  Watson,  K.C.,  for  the  appellants.  As  to  the  Hawthorne 
case,  the  interim  receipt  was  improperly  issued,  as  it  was  issued  with- 
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out  any  authority.  The  insurance  must  therefore  depend  upon  the 
application  and  the  policy  issued  under  it,  and  by  one  of  the  condi- 
tions of  the  policy  it  is  expressly  provided  that  no  insurance  is 
to  be  in  force  until  the  premium  is  paid  and  this  was  not  done 
until  after  the  loss  had  occurred,  and  therefore  no  insur- 
ance was  effected  until  then.  The  account  sent  in  of  the 
amount  of  the  premium  had  reference  to  the  contract  covered  by 
the  policy:  Provident  Savings  Life  Assurance  Society  of  New  York 
v.  Mowat  (1902),  32  S.C.R.  147,  reversing  the  judgment  of  the  Court 
of  Appeal,  22  A.R.  675;  Mackenzie  v.  Coulson  (1869),  L.R.  8 Eq. 
368;  Canning  v.  Farquhar  (1886),  16  Q.B.D.  727;  Armstrong  v. 
Provident  Savings  Life  Assurance  Society  (1901),  2 O.L.R.  771; 
London  and  Lancashire  Life  Assurance  Co.  v.  Fleming , [1897]  A.C. 
499;  Western  Ins.  Co.  v.  Provincial  Ins.  Co.  (1880),  5 A.R.  190; 
Henry  v.  Agricultural  Mutual  Assurance  Co.  (1865),  11  Gr.  125; 
Walkerville  Match  Co.,  Ltd.,  v.  Scottish  Union  and  National  Ins.  Co. 
(1903),  6 O.L.R.  674;  Canada  Fire  Ins.  Co.  v.  Robinson  (1901), 
31  S.C.R.  488;  Summers  v.  Commercial  Union  Ins.  Co.  (1881), 
6 S.C.R.  19.  Then  as  to  the  question  of  frost.  The  condition  in 
the  policy  relieves  the  company  from  any  damage  occasioned  by 
the  bursting  of  the  pipes  through  frost.  The  object  of  the  insurance 
is  to  give  indemnity  against  any  defect  in  the  sprinkler  system,  and 
not  from  a source  unconnected  with  the  system,  such  as  frost. 
The  word  used  in  the  condition  “ result  ” would  shew  this:  Standard 
Dictionary  tit.  “result.”  Where  it  is  intended  to  cover  frost  this 
can  be  expressly  provided  for  by  the  payment  of  an  additional 
premium.  Even  assuming  that  there  was  authority  on  the  part 
of  the  company's  officer  to  issue  the  interim  receipt,  then  it  did  not 
contain  the  true  contract  between  the  parties,  and  it  should  be  re- 
formed: Coulter  v.  Equity  Fire  Ins.  Co.  (1904),  9 O.L.R.  35;  David- 
son v.  Waterloo  Mutual  Fire  Ins.  Co.  (1905),  9 O.L.R.  394.  In 
the  Boulter  case  the  facts  are  very  similar  to  those  in  the  Haw- 
thorne case,  except  that  the  plaintiff  does  not  attempt  to  set  up 
any  prior  verbal  agreement  as  to  frost. 

G.  T.  Blackstock,  K.C.,  for  the  respondents.  The  interim  receipt 
was  valid  and  cannot  now  be  questioned.  It  was  issued  by  a person 
apparently  in  charge  of  the  office,  and  who  must  be  deemed  to  have 
authority  to  have  issued  it,  and  when  it  was  issued  it  was  signed 
by  the  secretary  of  the  company,  and  afterwards  the  account 
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was  sent  in  for  the  amount  of  the  premium,  thus  giving  credit  to 
the  insured  for  the  amount,  and  acknowledging  that  it  was  not 
essential  that  the  premium  should  be  paid  in  cash  before  any 
insurance  could  be  effected.  The  application  was  not  completed  till 
after  the  interim  receipt  was  issued,  so  that  it  can  have  no  bearing 
upon  it.  Then  the  interim  receipt  itself  is  an  absolute  contract 
for  the  payment  of  the  insurance,  the  only  exception  being  that  it 
is  subject  to  the  approval  or  disapproval  of  the  directors,  and 
they  must  be  deemed  to  have  approved  of  it  by  subsequently 
issuing  the  policy,  and  attached  to  the  policy  is  a copy  of  the 
receipt.  It  is  also  significant  that  the  clerk  issuing  the  policy  was 
not  called  as  a witness.  As  to  the  frost,  the  company  are 
bound  by  the  statement  made  to  the  broker  when  he  applied  for 
the  insurance  that  the  insurance  covered  damage  by  frost, 
nothing  being  then  said,  nor  when  the  account  was  sent  in,  of  any 
additional  premium  being  required.  The  condition  relied  upon 
does  not  relieve  the  company,  and  does  not  bear  the  construction 
placed  on  it  by  the  defendants.  Its  effect  is  to  make  the  defendants 
liable  for  damage  occasioned  by  the  escape  of  water,  though  such 
escape  may  have  been  occasioned  by  the  bursting  of  a frozen  water 
pipe.  What  it  does  exempt  from  is  consequential  damage  occa- 
sioned where  the  plaintiffs’  property  is  damaged  or  business  stopped 
by  the  immediate  result  of  frost  itself,  i.e.,  where  the  water  has 
escaped  and  wet  the  goods  and  then,  by  means  of  frost,  the  goods 
have  been  damaged.  The  company  might  have  so  drawn  up  their 
condition  as  to  have  made  it  free  from  doubt.  Where  the 
meaning  to  be  attached  to  a condition  is  capable  of  two  meanings, 
the  one  most  favourable  to  the  insured  will  be  adopted:  Blackett 
v.  Royal  Exchange  Assurance  Co. (1832),  2 C.  & J.  244;  Anderson  v. 
Fitzgerald  (1853),  4 H.L.  Cas.  484.  As  to  the  Boulter  case,  the 
same  arguments  apply. 

April  27.  The  following  judgment  was  delivered  in  the  Haw- 
thorne case  by  Garrow,  J.A. : — The  plaintiffs  are  wholesale  mer- 
chants carrying  on  business  in  the  city  of  Toronto,  where  the 
defendants  have  their  head  office. 

In  the  month  of  December,  1905,  they  instructed  Mr.  Richmond, 
an  insurance  broker,  to  obtain  for  them  insurance  against  loss  re- 
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suiting  from  accidental  leakage  from  the  sprinkler  system  of  fire 
protection  which  had  been  recently  installed  in  their  premises. 

Mr.  Richmond  proceeded  to  the  head  office  of  the  defendants 
for  the  purpose  of  effecting  such  insurance,  and  there  met  a Mr. 
Gouinlock,  the  defendants’  accountant,  and  who  was  apparently 
in  charge,  to  whom  he  made  his  application.  He  asked  Mr.  Gouin- 
lock  if  the  proposed  insurance  would  cover  “ frost  damage,”- and 
Mr.  Gouinlock  said  it  would. 

He  saw  him  more  than  once,  and  on  one  of  the  occasions,  prob- 
ably the  second,  the  rate  was  mentioned.  It  was  finalty  fixed 
over  the  telephone.  No  mention  was  made,  according  to  Mr. 
Richmond’s  evidence,  and  Mr.  Gouinlock  was  not  called,  of  an 
extra  rate  to  cover  the  frost  risk.  Then  an  interim  receipt  was 
issued  to  Mr.  Richmond  in  the  name  of  the  defendants  in  the 
following  form: — 

“ No.  3568.  “ Premium  $30.00. 

“ Sprinkler  leakage  insurance  interim  receipt  of: 

“The  Canadian  Casualty  and  Boiler  Insurance  Company, 

“Head  office,  Toronto,  Canada. 

“Received  from  D.  D.  Hawthorne  & Co.,  of  Toronto,  the  sum 
of  Thirty  dollars  being  the  premium  for  twelve  months  from  date, 
for  Insurance  to  the  extent  of  Five  Thousand  Dollars  on  Merchandise, 
. . . Dollars  on  Machinery,  . . . Dollars  on  Buildings  at 

24  Front  St.  West,  Toronto,  against  loss  or  damage  to  the  property 
of  the  assured  in  consequence  of  the  accidental  discharge  or  leak- 
age of  water  from  the  Automatic  Sprinkler  System  erected  in 
or  upon  the  premises  above  named. 

“The  application  for  this  Insurance  is  subject  to  the  approval 
of  the  Directors,  and  if  same  be  rejected  the  above  premium  will  be 
returned  to  the  address  given  on  the  application,  less  the  proportion 
of  the  time  the  risk  has  been  in  force.” 

“Dated  Twenty-third  day  of  December,  1905.  ' 

“A.  G.  C.  Dinnick,  Managing  Director. 

“Countersigned  by 

“ (Sd.)  J.  M.  Gouinlock,  Acct.” 

A written  application  was  also  prepared,  but  was  not  completed 
until  some  days  later,  after  the  interim  receipt  had  issued,  owing 
to  the  lack  of  certain  information  required. 
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A policy  was  subsequently  issued,  on  February  14th,  1906, 
which  was  sent  to  Mr.  Richmond,  but  not  received  by  the  plaintiffs 
until  after  the  loss. 

The  premium  was  not  paid  at  the  time  of  the  application.  But 
an  account  therefor  dated  February  12th,  1906,  was  about  that 
date  sent  to  Mr.  Richmond’s  firm,  with  a deduction  of  fifteen  per 
cent.,  the  commission  payable  to  the  brokers,  and  the  net  amount, 
$25.50,  was  paid  to  the  defendants  on  February  19th,  1906,  on  the 
morning  after  the  loss. 

On  the  19th  of  February,  1906,  the  plaintiffs’  goods  were  seriously 
injured  by  an  escape  of  water  from  the  sprinkler  system,  for  which 
they  made  a claim  under  their  policy. 

The  defendants  repudiated  the  claim,  and  thereupon  this  action 
was  brought  in  which  the  learned  Chief  Justice,  after  hearing  the 
evidence,  found  all  the  issues  of  fact  in  the  plaintiffs’  favour,  and 
gave  judgment  in  their  favour  for  the  full  amount  with  interest, 
$5,133.56. 

The  defendants’  repudiation  is  based  upon  three  things:  (1) 

Non-payment  of  the  premium;  (2)  Mr.  Gouinlock’s  alleged  lack  of 
authority;  and  (3)  an  exception  in  the  policy  of  loss  or  damage 
“resulting  from  freezing.” 

I would  without  hesitation  affirm  the  judgment  in  so  far  as  Nos. 
1 and  2 are  concerned.  As  to  No.  1,  there  is  abundant  evidence 
that  the  condition  requiring  prepayment  was  waived;  and  that 
credit  was  given. 

As  to  No.  2,  the  evidence  shews  clearly  that  Mr.  Gouinlock  was 
clothed  with  apparent  authority  to  transact  the  defendants’  usual 
business  as  this  was.  As  the  result,  and  only  as  the  result  of  the 
interviews  with  him,  the  formal  contract  or  policy  was  finally  issued. 
And  it  was  therefore  quite  too  late  under  these  circumstances,  a "ter 
the  loss  had  occurred,  to  dispute  his  authority.  It  is  not  at  all 
the  same  as  an  application  at  a local  office  to  a local  agent.  There 
there  is  notice  of  limited  authority — but  where  the  dealing  is  at  the 
head  office,  with  the  officer  apparently  in  charge,  it  is  quite  a 
different  matter. 

The  real  difficulty  in  the  case  arises  upon  the  third  objection. 
It  is  not  disputed  that  the  pipes  containing  the  water  which  by 
escaping  did  the  damage,  burst  because  of  the  expansion  caused 
by  the  water  in  them  having  become  frozen.  But  that  cause  or 
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probable  cause  was,  according  to  Mr.  Richmond's  evidence,  ex- 
pressly stipulated  for  as  included  in  the  risk,  and  Mr.  Gouinlock 
was  not  even  called  to  contradict  him.  And  as  it  stands  Mr.  Rich- 
mond’s unchallenged  evidence  would,  I think,  be  quite  sufficient 
to  justify  a finding  in  the  plaintiff’s  favour,  that  the  real  contract 
was  originally  made  and  intended  on  both  sides  to  cover  the  risk 
of  loss  from  pipes  freezing  and  bursting  from  that  cause. 

There  is  nothing,  I think,  in  the  form  of  the  application,  nor  in 
the  interim  receipt,  in  the  plaintiff’s  way.  The  application  sets 
out  a variety  of  particulars.  And  among  other  questions  asked 
and  answered  is  this:  “ Protection  against  freezing  is  provided  as 
follows  . . . pipes  frost  proof,  to  roof,  and  building  steam 

heated;”  the  first  section  being  the  question,  and  the  second  the 
answer.  This,  if  anything,  makes  for  the  plaintiffs,  for  if  the  risk 
in  dispute  was  not  to  be  insured  against,  it  was  apparently  a matter 
of  no  moment  how  protection  from  freezing  was  provided  against. 

And  there  is  nothing  in  the  language  of  the  interim  receipt  which 
can,  I think,  be  said  to  limit  or  cut  down  the  verbal  contract,  so  as 
to  exclude  the  risk  in  question.  It  is,,  in  fact,  entirely  free  from  all 
conditions,  except  that  the  application  is  stated  to  be  subject  to 
the  approval  of  the  directors.  It  makes  no  reference  to  a policy 
to  be  issued,  or  to  the  terms  of  the  defendants’  usual  policy,  as 
those  which  are  to  govern.  The  defendants  might,  of  course, 
have  refused  the  application,  but  they  did  not  do  so,  but  instead 
issued  the  policy.  They  could  not  in  thus  accepting  vary  the  verbal 
contract  without  the  plaintiffs’  consent.  Such  consent  might,  and 
probably  would,  be  inferred  if  it  could  be  shewn  that  the  plaintiffs, 
with  knowledge  of  the  variation,  had  accepted  the  policy  as  a per- 
formance of  the  original  contract.  But  there  is  no  evidence  to 
support  such  an  implication.  The  burden  of  proving  it  was,  of 
course,  upon  the  defendants,  and  the  only  evidence  they  offered 
was  the  one  fact  that  after  the  policy  was  issued  it  was  sent  to  the 
brokers.  That  in  itself  and  upon  the  evidence  was,  I think,  quite 
insufficient,  it  being  clear  that  the  plaintiffs  had  not,  nor  had  any- 
one for  them,  read  the  policy  or  ascertained  that  it  contained  any 
variation  from  the  verbal  contract. 

In  speaking  of  a “variation”  I am  for  the  time  adopting  the 
defendants’  contention  that  the  condition  upon  which  they  rely 
did  vary  the  verbal  contract,  and  did  by  its  proper  construction 
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exclude  a claim  for  loss  such  as  that  in  question.  But  it  is  contended 
by  the  plaintiffs  that  even  upon  the  proper  construction  of  the  policy 
itself,  the  loss  is  not  excepted,  and  the  learned  Chief  Justice  was 
apparently  of  that  opinion. 

The  evidence  shews  that  the  defendants  do  accept  risks  in  which 
the  condition  now  relied  on  is  excluded,  but  require  in  such  case  an 
additional  premium.  There  is  no  evidence,  however,  that  the 
plaintiffs  knew  that  additional  premium  was  required.  They 
appear  to  have  paid  or  agreed  to  pay  the  premium  demanded. 

The  general  words  of  the  policy  as  to  the  risk  covered  are: 
against  “all  immediate  loss  or  damage  to  the  property  of  the  as- 
sured . . . and  against  loss  from  liability  of  the  assured  for 

damages  to  merchandise  held  in  trust  or  On  commission,  or  sold 
but  not  delivered  by  being  removed  . . . caused  during  the 

term  of  this  insurance  by  the  accidental  discharge  or  leakage  of 
water  from  the  automatic  sprinkler  system  now  erected,  etc.  . . .” 

Then,  under  the  heading  of  “ conditions  and  agreements,” 
follow  a number  of  provisions,  and  among  the  others,  this:  “This 
policy  of  insurance  does  not  cover  loss  or  damage  resulting  from  the 
explosion,  rupture,  collapse  or  leakage  of  steam  pipes  or  steam 
boilers,  nor  resulting  from  any  interruption  of  business  or  stoppage 
of  any  work  or  plant,  nor  resulting  from  freezing,  nor  resulting  from 
fire,  or  violation  of  law,”  etc. 

There  is  some  evidence  that  the  goods  covered  by  the  policy 
would  suffer  increased  injury  if  they  had  been  frozen  after  they 
became  wet,  and  with  other  goods  such  as  foodstuffs,  fruits  and 
other  perishable  articles,  the  action  of  frost  after  the  escape  of  water 
upon  them  would,  one  would  think,  be  even  more  injurious.  There 
are  therefore  circumstances  to  which  the  words  “resulting  from 
freezing,”  in  what  appears  to  be  their  primary  sense,  would  apply, 
although  that  is  not,  I think,  in  strictness  necessary  in  order  to 
uphold  the  judgment.  The  language  used  in  the  policy  and  con- 
ditions is  wdiolly  that  of  the  defendants,  and  it  was  their  duty  to 
state  the  exception  relied  on  in  clear  terms.  And  very  few  and 
very  simple  words  would  have  been  sufficient,  such  for  instance  as 
“nor  caused  by  the  rupture  of  a frozen  pipe.”  They  might  even 
have  used  again  some  of  the  superfluous  words  used  two  lines  earlier 
to  fit  the  cognate  case  of  a ruptured  steam  pipe.  Their  failure  to 
do  so,  or  to  use  words  of  similar  import  in  the  case  of  water  pipes, 
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is  even  suggestive  of  a deliberate  desire  to  be  obscure  rather  than 
clear,  when  to  be  clear  was  so  simple.  As  was  said  by  Lord  Lynd- 
hurst  in  Blackett  v.  Royal  Exchange  Ass.  Co.,  2 C.  & J.  244,  at 
p.  250:  “The  rule  of  construction  as  to  exceptions  is,  that  they 
are  to  be  taken  most  strongly  against  the  party  for  whose  benefit 
they  are  introduced.  The  words  in  which  they  are  expressed  are 
considered  as  his  words,  and  if  he  do  not  use  words  clearly  to  express 
his  meaning  he  is  the  person  who  ought  to  be  the  sufferer.”  See 
also,  per  Lord  St.  Leonards,  in  Anderson  v.  Fitzgerald,  4 H.L.  Cas. 
484,  at  p.  507;  and  per  Cockburn,  C.J.,  in  Fowkes  v.  Manchester 
and  London  Life  Ass.  Co.  (1863),  3 B.  & S.  917,  at  p.  925. 

Then  to  look  briefly  at  some  of  the  other  circumstances  which, 
coupled  with  the  exceeding  brevity  of  the  exception  in  question, 
are,  I think,  calculated  to  mislead.  There  is  first  the  application. 
In  that  the  defendants  required  the  plaintiffs  to  state  how  protection 
against  freezing  is  secured.  No  doubt  the  form  was  prepared  to 
be  used  in  the  case  of  all  risks,  whether  with  or  without  the  frost 
risk  clause.  But  the  plaintiffs  had  no  knowledge  of  that.  They 
were  not  informed  that  there  were  two  classes,  one  with  a higher 
premium  in  the  case  of  the  frost  risk  being  covered,  and  the  other 
with  a lower,  where  it  was  not.  They  paid  or  were  willing  to  pay 
the  only  premium  demanded,  and  the  inquiry  in  the  application 
to  which  I have  referred  was,  quite  apart  from  the  verbal  agree- 
ment before  referred  to,  well  calculated  to  give  the  impression  that 
the  frost  risk  was  intended  by  the  defendants  to  be  covered.  Then 
the  language  and  arrangement  of  the  exceptions  themselves  is  also 
ambiguous  and  misleading.  The  defendants  first  provide  with 
clearness  for  the  case  of  a bursting  steam  pipe  causing  an  escape 
of  water.  Next  comes  the  case  of  “interruption  of  business  or 
stoppage  of  plant.”  This  would,  of  course,  be  merely  a conse- 
quence and  not  a cause  of  an  accidental  escape  of  water,  and  would, 
therefore,  only  apply  to  limit  the  damages.  And  next  comes  the 
words  in  question,  “nor  resulting  from  freezing.”  Water  freezing 
in  a pipe  (using  my  householder’s  experience)  may  of  course  cause 
rupture  of  the  pipe,  but  that  is  not  the  invariable  or  inevitable 
result.  While  the  “freezing”  persists  no  harm  may  be  done,  unless 
the  freezing  is  followed  by  rupture.  And  where  rupture  does 
take  place,  it  and  not  the  freezing  would  in  strictness  be  the  proxi- 
mate or  at  least  the  nearest  or  obvious  cause.  I do  not,  however, 
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deal  with  the  case  as  involving  a question  of  proximate  cause,  but 
purpose  merely  to  examine  the  language  of  the  exception  in  its 
surroundings  to  see  if  by  its  use  the  defendants  have  reasonably 
complied  with  their  duty  to  clearly  inform  the  insured  of  the  ex- 
ception for  which  they  now  contend. 

The  clause  as  to  freezing  is  followed  by  what  is  to  me  an  ex- 
ceedingly ambiguous  exception  in  the  case  of  fire.  Fire  as  the  result 
of  an  accidental  escape  of  water  is  inconceivable.  If  the  exception 
means  anything  it  must  therefore  mean  fire  which  causes  an  acci- 
dental escape  of  water. 

The  whole  object  of  the  sprinkler  system  is  to  quench  fire. 
And  it  is  at  once  put  in  automatic  operation  by  the  presence  of 
fire  on  the  premises,  so  that  an  escape  of  water  so  caused  would 
certainly  not  be  accidental  but  intentional.  The  only  possible 
operation  of  this  exception  would  therefore  be  in  the  unlikely  case 
of  an  external  fire  so  fierce  as  to  set  the  automatic  sprinkler  system 
in  motion  but  not  fierce  enough  to  set  the  building  on  fire. 

In  this  jumble  of  cause  with  effect  and  of  precision  with  obscurity 
it  is  not  at  all  wonderful  that  the  ordinary  merchant  should  fail 
to  discover  the  extended  meaning  which  the  defendants  now  say 
lurks  in  the  words  “ caused  by  freezing.”  If  he  read  with  great 
care  he  might  possibly  be  in  doubt,  but  he  is  entitled  according  to 
a great  and  uniform  mass  of  authority  not  to  doubt,  but  to  clearness. 
And  without  differing  from  the  construction  of  the  learned  Chief 
Justice,  it  is,  I think,  quite  sufficient  to  dispose  of  the  case  to  say 
that  the  defendants  have  not,  in  my  opinion,  expressed  the  ex- 
ception as  to  frost  in  terms  reasonably  clear  and  sufficient  to  have 
the  effect  given  to  them  of  limiting  the  obligation  arising  from  the 
general  words  of  the  contract. 

For  these  reasons  the  appeal  should,  in  my  opinion,  be  dismissed 
with  costs. 


C.  A. 
1907 

Hawthorne 

and 

Boulter 

v. 

Canadian 

Casualty 

and 

Boiler 

Insurance 

Co. 

Garrow,  J.A. 


Moss,  C.  J.  0.  concurred. 


Maclaren,  J.A.: — I quite  agree  in  the  judgment  of  my  brother 
Garrow  as  regards  the  first  two  objections  raised  by  the  defence, 
namely,  as  to  the  non-payment  of  the  premium  and  the  lack  of 
authority  on  the  part  of  Gouinlock. 

I also  agree  that  under  the  circumstances  of  this  case  there  was 
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no  variation  in  the  insurance  by  the  delivery  of  the  policy,  and  that 
consequently,  the  special  provisions  of  the  policy,  in  so  far  as 
they  differ  from  the  verbal  contract  or  that  evidenced  by  the  in- 
terim receipt,  were  not  binding  upon  the  plaintiffs.  The  evidence 
shews  that  the  plaintiffs  did  not  see  the  policy  until  after  the  loss. 
It  was  sent  to  their  brokers,  Richmond  & Templeton,  a week  or 
ten  days  before  the  accident,  but  on  their  discovering  that  it  was 
not  countersigned  it  was  returned  to  the  company  and  was  not 
sent  back  to  the  brokers  until  either  the  Friday  or  Saturday  before 
the  accident,  which  took  place  between  Saturday  night  and  Monday 
morning.  It  was  not  examined  or  the  terms  even  looked  at  by 
the  brokers,  until  after  the  loss,  and  under  the  circumstances  it 
cannot  be  pretended  that  there  was  any  acquiescence  by  the  plain- 
tiffs in  the  precise  terms  of  the  policy,  or  in  those  particulars  in 
which  the  policy  differed  from  the  insurance  which  had  been  applied 
for  to  Gouinlock  and  which  they  were  justified  in  believing  had 
been  granted. 

I find  myself  unable,  however,  to  concur  in  the  construction  of 
the  exception  as  to  freezing  in  the  judgment  of  my  brother  Garrow. 
It  is  true  that  the  recovery  is  not  under  the  policy,  so  that  this 
becomes  really  immaterial  under  the  circumstances,  but  I wish  to 
guard  myself  against  misconception. 

A reference  to  the  policy  shews  that  it  covers  loss  or  damage  to 
the  assured  property  “caused  by  the  accidental  discharge  or  leakage 
of  water  from  the  automatic  sprinkler  system,”  and  that  alone. 
There  is  no  suggestion  of  an  insurance  against  frost,  so  that  an 
exception  as  to  damage  from  freezing  would  to  my  mind  be  meaning- 
less. The  expression  “this  policy  does  not  cover  loss  or  damage 
resulting  from  freezing”  appears  to  me  to  mean  that  damage 
caused  by  the  accidental  discharge  or  leakage  of  water  from  the 
automatic  sprinkler  system  while  insured  against  generally,  is  not 
covered  by  the  policy  when  such  accidental  discharge  or  leakage 
results  from  frost.  It  is  abundantly  proved,  indeed  it  was  not 
disputed  before  us,  that  the  leakage  which  caused  the  damage  in 
question  was  the  result  of  the  bursting  of  a pipe  from  the  freezing 
of  the  water  in  it.  This  was  literally  within  the  exception  of  the 
policy  as  I read  it.  It  may  be  that  it  would  also  include  the  other 
damage,  namely,  that  resulting  from  the  freezing  of  the  water 
upon  the  goods,  but  this  to  my  mind  would  be  a subsidiary  or 
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secondary  meaning,  and  would  not  occur  to  the  mind  of  the  assured 
or  to  the  ordinary  reader  so  readily  as  the  other  meaning  above 
mentioned,  which  I think  is  the  ordinary  and  natural  one. 

Similarly  as  to  the  exception  as  to  damage  “resulting  from  fire” 
which  immediately  follows  those  relating  to  the  freezing.  That, 
I take  it,  would  naturally  refer  to  damage  from  the  accidental 
discharge  or  leakage  of  water  from  the  automatic  sprinkler  system, 
and  would  mean  that  such  damage  would  not  be  covered  if  such 
accidental  discharge  resulted  from  fire,  as,  for  instance,  if  fire  melted 
a water  pipe  and  water  was  thereby  accidentally  discharged  on 
the  insured  goods.  Such  latter  damage  would  be  covered  by  an 
ordinary  fire  policy,  and  this  would  appear  to  be  inserted  to  avoid 
any  claim  that  it  was  also  covered  by  defendants’  policy. 

I am  of  opinion,  however,  that  on  the  two  first  grounds  the  appeal 
ought  to  be  dismissed. 
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In  the  Boulter  case  the  following  judgments  were  delivered. 


April  27.  Garrow,  J.  A.: — The  facts  in  this  case,  while 
not  exactly  similar  to  those  in  the  case  of  Hawthorne  against  these 
defendants,  so  much  resemble  them  that  no  statement  of  them  need 
here  be  made.  The  application  and  the  policy  and  conditions  are 
alike  in  both.  The  plaintiffs  here,  however,  had  no  prior  verbal 
agreement  respecting  the  frost  risk;  they  had  also  received  the 
policy  some  weeks  before  the  loss,  and  should,  under  the  circum- 
stances, be  assumed  to  have  read  it. 

Their  right  to  recover  must  therefore  rest  wholly  upon  the  ques- 
tion of  the  construction  of  the  so-called  exception  “resulting  from 
freezing.”  And  the  construction  must  necessarily  be  the  same  in 
both  cases,  so  that  what  I have  said  in  the  other  case  would  apply 
in  this  as  expressing  my  opinion  that  the  judgment  should  be 
affirmed  and  the  appeal  dismissed  with  costs. 

Maclaren,  J.A.: — For  the  reasons  given  in  the  Hawthorne  case 
I find  myself  unable  to  agree  with  the  judgment  of  the  Court  in 
this  case. 

The  conclusion  to  which  I have  come  is  that  the  damage  in 
this  case  comes  within  the  exception  in  the  policy  as  to  damage 
resulting  from  freezing  not  being  covered. 


13  — VOL.  XIV.  O.L.R. 


178  ONTARIO  LAW  REPORTS.  [vol. 


C.  A. 
1907 

Hawthorne 

and 

Boulter 

v. 

Canadian 

Casualty 

and 

Boiler 

Insurance 

Co. 


I am  therefore  of  opinion  that  the  appeal  should  be  allowed, 
and  plaintiffs’  action  dismissed  with  costs. 

Moss,  C.J.O.,  concurred  with  Garrow,  J.A. 

g.  F.  H. 


P-C-  [DIVISIONAL  COURT.] 

1907 


May  6. 


Rex  v.  Chisholm. 


Municipal  Corporations — By-law — -Regulating  Weight  of  Bread — Intra  Vires — 
Criminal  Law — Mens  Rea — Consolidated  Municipal  Act,  sec.  580,  sub- 
secs. 10  and  11,  and  sec.  583,  sub-sec.  1. 

Held,  that  under  sec.  580,  sub-secs.  10  and  11,  and  sec.  583,  sub-sec.  1,  of  the 
Consolidated  Municipal  Act,  1903,  3 Edw.  VII.,  ch.  19  (O.),  a city  has  power 
to  pass  a by-law  “to  provide  for  the  weight  and  sale  of  bread,”  and  imposing 
a penalty  for  selling  loaves  of  light  weight;  and  that  the  same  is  not 
ultra  vires  as  creating  a criminal  offence,  or  otherwise. 

Held,  also,  that  no  evidence  of  mens  rea  was  necessary  to  conviction,  the  word 
“wilfully”  not  being  used  in  the  statute  or  by-law. 


This  was  an  application  to  quash  the  conviction  of  Thomas  Chis- 
holm, made  by  R.  E.  Kingsford,  police  magistrate  for  Toronto,  upon 
the  information  of  one  Robert  Wilson. 

The  conviction  was  dated  January  24th,  1907,  and  was  that 
Thomas  Chisholm,  as  manager  of  the  Borthwick  Baking  Company, 
during  the  months  of  November  and  December,  1906,  at  Toronto, 
“did  contrary  to  law  sell  bread  in  loaves  which  were  one  ounce  and 
more  lighter  than  the  proper  weight  thereof,  namely,  one  and  one- 
half  pounds  and  three  pounds  weight  respectively  per  loaf,  contrary 
to  a certain  by-law  of  the  city,  passed  on  February  22nd,  1904, 
numbered  4332,  and  intituled  a by-law  to  provide  for  the  weight 
and  sale  of  bread.” 


The  motion  was  argued  on  April  17th,  1907,  before  Falcon- 
bridge,  C.J.K.B.,  and  Britton  and  Riddell,  JJ. 


ONTARIO  LAW  REPORTS. 


179 


XIV.] 


E.  E.  A.  DuVernet,  for  the  defendant,  contended  that  there  must 
be  guilty  knowledge  to  support  a conviction:  Williamson  v.  Norris, 
[1899],  1 Q.B.  7,  14;  that  if  the  construction  put  on  the  by-law  was 
-correct  it  was  criminal  law,  and  ultra  vires  of  the  Province  to  author- 
ize; and  that  there  was  no  sufficient  evidence  of  underweight: 
Municipal  Corporation  of  the  City  of  Toronto  v.  Virgo,  [1896]  A.C.  88; 
Rex  v.  Hayes  (1907),  9 O.W.R.  488;  Nichols  v.  Hall  (1873),  L.R. 
8 C.P.  322;  Elliott  v.  Osborn  (1891),  65  L.T.N.S.  378;  Stone’s 
Justices  Manual,  39th  ed.,  p.  853;  Consolidated  Municipal  Act, 
1903,  3 Edw.  VII.  ch.  19,  sec.  580,  sub-sec.  10,  (O.);  R.S.C.  1906, 
ch.  52. 

F.  MacJcelcan,  for  the  City  of  Toronto,  contended  that  the  munici- 
pality had  direct  authority  to  regulate  the  “assize  of  bread”:  sec. 
583,  sub-sec.  1;  that  the  Act  of  1866,  29-30  Viet.  ch.  51,  delegated 
to  municipalities  the  power  to  regulate  these  matters  and  was  in  no 
way  criminal  legislation;  that  a by-law  cannot  make  a crime,  being 
restricted  to  a particular  locality,  though  it  may  be  ancillary  to  a 
criminal  statute:  Thomas  v.  Sutters,  [1900]  1 Ch.  10;  Kruse  v.  John- 
son, [1898]  2 Q.B.  91;  that  the  whole  doctrine  of  mens  rea  Was 
therefore  inapplicable:  Bank  of  New  South  Wales  v.  Piper,  [1897] 
A.C.  383,  at  p.  389;  Sherras  v.  De  Rutzen,  [1895]  1 Q.B.  918;  that 
in  any  event,  intent  not  being  made  essential  by  statute,  it  would 
lie  on  the  defendant  to  prove  the  absence  of  mens  rea:  Roberts  v. 
Egerton  (1874),  L.R.  9 Q.B.  494;  The  Queen  v.  Bishop  (1880), 
5 Q.B.D.  259.  He  also  cited  Rex  v.  St.  Pierre  (1902),  4 O.L.R.  76. 

Du  Vernet,  in  reply. 

May  6.  Britton,  J.  [after  stating  the  facts  as  above]: — The 
objections  taken  were: — 

1.  No  evidence  (a)  that  defendant  sold  bread  lighter  than 
proper  weight;  (b)  if  defendant  sold  bread,  no  evidence  that  it  was 
at  the  time  of  sale  of  light  weight ; (c)  if  evidence  of  sale  and  of 
light  weight,  no  evidence  of  mens  rea  in  the  defendant. 

2.  That  no  conviction  can  be  had  under  the  by-law,  because 
(a)  the  by-law  purports  to  create  a criminal  offence,  and  so  without 
Dominion  legislation  is  ultra  vires ; (b)  this  by-law,  even  if  some 
such  by-law  is  authorized,  is  too  wide,  and  is  not  in  fact  authorized 
by  the  Municipal  Act;  (c)  if  the  by-law  is  intra  vires,  the  remedy  is 
not  by  fine  but  only  by  confiscation  of  the  bread. 
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In  the  evidence  returned  is  the  following  formal  admission, 
which  the  Court  must  accept:  “ defendant  admits  that  the  paper 
(exhibit  1)  is  a list  of  his  bread  seized  by  inspector  Awde  which  had 
been  sold  by  defendant  to  the  retailers,  who  sell  it  to  the  public.” 

Exhibit  1 shews  particulars  of  loaves  of  bread  sold  on  November 
6th,  November  30th,  and  December  11th,  1906,  which  loaves  were 
light  weight.  This  exhibit  and  the  admission,  with  the  evidence 
of  Robert  Awde,  completely  meet  the  objection  as  to  want  of 
evidence. 

As  to  the  objection  of  there  being  no  evidence  of  11  mens  rea,” 
that  would  not  be  necessary  in  this  case,  if  the  by-law  is  intra  vires. 
In  such  offences,  for  instance,  offences  against  adulteration  of  food, 
the  defence  of  mens  rea  will  not  prevail  unless  the  statutes  use  the 
word  “ wilfully.”  There  are  cases,  such  as  Nichols  v.  Hall , L.R. 
8 C.P.  322,  where  from  the  wording  of  the  Act,  or  from  what  the 
person  charged  is  compelled  to  do,  there  can  be  no  conviction  with- 
out knowledge.  In  the  case  last  mentioned  the  charge  was  that 
the  defendant  had  in  his  possession  animals  affected  with  a con- 
tagious disorder  and  neglected  to  give  notice  with  all  practicable 
speed,  to  a police  constable.  It  was  held  that  knowledge  must  be 
proved  or  the  neglect  to  give  notice  could  not  be  an  offence. 

In  Sherras  v.  DeRutzen,  [1895]  1 Q.B.  921,  Wright,  J.,  deals  with 
this  subject,  and  says:  “There  is  a presumption  that  ‘mens  rea ’ — 
an  evil  intention,  or  a knowledge  of  the  wrongfulness  of  the  act — is  an 
essential  ingredient  in  every  offence;  but  that  presumption  is  liable 
to  be  displaced,  either  by  the  words  of  the  statute  creating  the 
offence  or  by  the  subject  matter  with  which  it  deals,  and  both  must 
be  considered.” 

The  objections  to  the  by-law  may  be  considered  together.  This 
by-law  was  passed  on  February  22nd,  1904.  The  Municipal  Act 
then  in  force  was  the  Consolidated  Municipal  Act,  1903,  3 Edw. 
VII.  ch.  19.  Sec.  580,  sub-sec.  10,  gives  power  to  impose  penalties 
“for  light  weight  or  short  count  or  short  measurement  in  any  thing 
marketed.”  Even  if  it  can  be  successfully  contended  that,  as  sec.  580 
deals  with  markets,  selling  thereat,  and  things  so  sold,  sub-sec.  10 
applies  only  to  articles  so  marketed,  sub-sec.  11  may  be  invoked. 
This  is  general,  and  gives  power  to  pass  by-laws  “for  seizing  and 
forfeiting  bread  or  other  articles  when  of  light  weight  or  short 
measurement.” 
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The  power  of  the  city  to  pass  by-laws  is  further  extended  by 
sec.  583,  sub-sec.  1,  “for  regulating  the  assize  of  bread.” 

Unless  the  present  Municipal  Act  under  which  the  by-law  now 
being  considered  was  passed,  is  less  comprehensive  than  the  Muni- 
cipal Act  of  187V,  In  re  Nasmith  and  the  Corporation  of  the  City  of 
Toronto  (1883),  2 O.R.  192,  is  a binding  authority  upon  us  on  the 
question  of  ultra  vires. 

3 Edw.  YII.  ch.  19,  section  580,  sub-sec.  11,  (0.)  is  as  follows: 
“For  seizing  and  forfeiting  bread  or  other  articles  when  of  light 
weight  or  short  measurement.”  R.S.O.  1877,  ch.  174,  sec.  454, 
sub-sec.  18,  is  exactly  the  same. 

Section  583,  sub-sec.  1,  of  the  present  Act,  is  as  to  the  words 
“for  regulating  the  assize  of  bread”  the  same  as  the  first  sentence 
of  R.S.O.  1877,  ch.  174,  sec.  466,  sub-sec.  12. 

In  the  Nasmith  case,  the  whole  question  was  discussed.  The 
meaning  of  “assize  of  bread”  is  given  (at  p.  193)  as  “the  power  or 
privilege  of  assizing  or  adjusting  the  weight  or  measure  of  bread.” 

In  short,  a careful  perusal  of  that  case  and  of  the  cases  there 
cited,  as  well  as  of  those  cited  on  the  argument  of  the  present  case, 
compels  the  conclusion  that  the  present  by-law  cannot  be  considered 
as  ultra  vires. 

In  addition,  sec.  702  gives  power  to  pass  by-laws  for  inflicting 
reasonable  fines  not  exceeding  $50  for  breach  of  any  by-law  of 
the  corporation. 

The  conviction  should  be  affirmed  and  the  motion  dismissed 
with  costs. 
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Falconbridge,  C. J. : — I agree. 

Riddell,  J.:— The  defendant  was  convicted  before  Mr.  Kings- 
ford,  police  magistrate  for  the  city  of  Toronto,  for  violation  of 
by-law  No.  4332  in  selling  bread  under  weight.  An  order  for 
certiorari  was  granted  by  the  Chief  Justice  of  the  Exchequer 
Division  and  a motion  to  quash  the  conviction  was  made  before  us. 

Mr.  DuVernet  contended: 

1.  That  the  subject  matter  of  the  by-law  was  ultra  vires  of  the 
Province. 

2.  That  if  not,  the  Province  never  intended  to  grant  such  ex- 
tensive powers  to  the  municipality. 

3.  That  there  was  no  evidence  of  the  mens  rea. 
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4.  And  that  there  was  no  evidence  that  the  bread  when  sold 
was  under  weight. 

Some  other  objections  were  also  taken,  but  we  are  precluded  from 
considering  them  by  the  admissions  of  the  defendant  appearing  in 
the  proceedings  before  the  police  magistrate. 

1.  As  to  the  first  objection  we  are,  I think,  bound  by  the  case  of 
In  re  Nasmith  and  The  Corporation  of  the  City  of  Toronto,  2 O.R.  192. 
The  by-law  in  question  in  that  case  was  No.  1128.  We  have  sent  for 
that  by-law,  and  upon  comparing  it  with  by-law  4332  now  in  force 
we  find  that  in  the  sections  relating  to  the  weight  of  loaves  to  be 
sold,  the  wording  is  practically  identical — there  is  a slight  difference,, 
indeed,  the  former  by-law  prescribing  loaves  of  1 lb.,  1|  lbs.,  2 lbs. 
and  4 lbs.  respectively  while  the  present  by-law  prescribes  loaves, 
of  1 lb.  and  3 lbs.  It  is  obvious  that  this  difference  is  immaterial. 
It  is  true  that  the  Nasmith  case  decided  only  that  the  section  of 
by-law  1128  which  directed  that  the  weight  should  be  stamped 
on  each  loaf  was  intra  vires — but  the  judgment  proceeded  upon  the- 
ground  that  it  was  lawful  to  prescribe  the  size  of  the  loaves,  and 
that  a direction  that  the  weight  should  be  stamped  thereon  was 
within  the  powers  given  of  regulating  the  assize  of  bread.  At  p.  194, 
the  judgment  of  the  Court  reads:  “When  our  Legislature  author- 
ized the  defendants  to  pass  by-laws  for  seizing  and  forfeiting  bread 
of  light  weight  or  short  measurement,  they  must  undoubtedly  have 
intended  that  the  defendants  should  have  the  right  to  prescribe 
what  such  weight  or  measurement  should  be,  otherwise  there  would 
be  no  means  of  ascertaining  if  it  were  under  or  of  full  weight.’ ’ 

The  legislation  referred  to  by  the  Court  is  what  is  now  and  was 
at  the  time  of  the  by-lawT,  in  force,  3 Edw.  VII.  ch.  19,  sec. 
580  (11)  (0.). 

The  power  of  the  Province  does  not  seem  to  have  been  questioned 
in  the  Nasmith  case,  but  the  holding  that  the  Province  had  given 
this  power  to  the  municipality  involved  the  right  of  the  Province  so 
to  do.  We  are  bound  by  this  judgment,  and  the  motion  fails-  on 
this  point. 

2.  And  the  passage  I have  quoted  from  the  judgment  covers 
also  the  second  point.  It  is  argued  that  the  punishment  imposed 
for  violation  of  the  provisions  of  this  by-law  is  beyond  the  power 
of  the  Province  and  of  the  municipality.  That  is  also  covered  by 
the  same  case,  p.  196:  “If  the  section  as  to  stamping  were  omitted 
from  the  by-law,  the  applicants’  complaint  would  still  be  the  same. 
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He  would  be  liable  to  fine  if  the  loaf  was  not  of  the  prescribed 
weight.” 

The  Municipal  Act  has  this  provision  (sec.  702):  “By-laws  may 
be  passed  by  the  councils  of  . . . cities  . . . for  inflicting 

reasonable  fines  and  penalties  not  exceeding  $50  exclusive  of  costs 
for  breach  of  any  of  the  by-laws  of  the  corporation.”  If  the  muni- 
cipality has  the  power  to  pass  the  substantive  parts  of  the  by-law, 
it  plainly  has  the  power  to  provide  a penalty  for  its  transgression. 

3.  I do  not  think  that  mens  rea  is  essential.  This  must  depend 
upon  the  wording  and  the  object  of  the  enactment. 

There  can  be  no  doubt  that  it  is  competent  for  any  legislative 
authority  to  legislate  in  a matter  within  their  jurisdiction  in  such 
a way  as  to  make  the  existence  of  any  state  of  mind  of  the  per- 
petrator immaterial:  Bank  of  New  South  Wales  v.  Piper,  [1897] 
A.C.  383,  at  p.  389.  In  the  present  enactment  we  have  no  such 
words  as  “knowingly,”  “wilfully,”  etc.  This  being  the  case,  such 
decisions  as  Regina  v.  Prince  (1875),  L.R.  2 C.C.R.  154;  Roberts  v. 
Egerton,  L.R.  9 Q.B.  494;  The  Queen  v.  Bishop , 5 Q.B.D.  259; 
Sherras  v.  De  Rutzen,  [1895]  1 Q.B.  918,  shew  that  there  are  many 
cases  in  which  there  is  no  necessity  for  mens  rea.  In  the  last- 
named  report  Mr.  Justice  Wright,  at  p.  922,  gives  instances  in  which 
this  is  the  case,  amongst  them  “a  class  of  cases  which  are  not  crim- 
inal in  any  real  sense  but  are  acts  which  in  the  public  interest  are 
prohibited  under  a penalty.”  The  present  comes  within  that 
category. 

4.  We  held  in  Rex  v.  McArthur  (1906),  8 O.W.R.  694,  that  if 
there  be  any  evidence  upon  which  the  magistrate  could  convict,, 
we  could  not  weigh  the  evidence,  and  could  not  interfere  with  the 
conviction.  There  is  ample  evidence,  I think,  upon  which  the  mag- 
istrate could  act. 

The  inspector  of  bread  for  the  city  swore  that  he  seized  certain 
loaves  of  bread  and  weighed  them,  finding  them  from  1J  to  12  ounces 
short  in  weight.  He  says  that  he  weighs  only  bread  of  the  day’s 
baking  and  never  weighs  stale  bread.  The  defendant  admitted 
that  this  bread  was  “his  bread  seized  by  inspector  Awde  which 
had  been  sold  by  defendant.”  Considerable  evidence  is  given  as  to 
bread  losing  weight,  though  what  the  inspector  says  is,  “After 
bread  gets  stale,  it  lessens  in  weight.”  I cannot  say  that  there  is 
no  evidence  upon  which  the  magistrate  could  act. 

The  motion  should  be  dismissed  with  costs.  a.  h.  f.  l. 
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[DIVISIONAL  COURT.] 

In  re  Campbell  and  The  Municipal  Corporation  of  the 
City  of  Stratford. 


Municipal  Corporations — By-law — Validity — Regulation  of  eating-houses — 
Compulsory  closing  during  certain  hours. 

The  defendant  corporation  by  by-law  enacted  that  no  eating-house  within 
the  municipality  should  be  open  nor  anything  sold  therein  between  1 a.m. 
and  6 a.m.  and  also  that  on  Sunday  no  such  eating-house  should  be  open 
nor  anything  sold  therein  after  7 p.m: — 

Held,  that  the  by-law  was  a good  and  valid  by-law,  as  “regulating’  ’ eating- 
houses,  within  the  authority  given  by  the  Municipal  Act. 

Decision  of  Mabee,  J.  affirmed. 


This  was  an  appeal  from  the  following  judgment  of  Mabee,  J., 
dismissing  an  application  to  quash  a by-law  of  the  city  of  Stratford, 
the  terms  of  which  are  set  out  in  the  judgment. 

The  motion  before  Mabee,  J.  was  argued  in  Weekly  Court 
on  January  16,  1907. 

W.  E.  Middleton  for  the  applicant. 

R.S.  Robertson  for  the  respondent. 


January  18.  Mabee,  J.: — This  motion  is  for  an  order  quashing 
secs.  2 and  3 of  by-law  No.  1294,  passed  by  the  council  of  the  city 
of  Stratford  on  October  1st,  1906. 

By  the  Municipal  Act  (R.S.O.  1897,  ch.  223,  sec.  583,  sub-sec. 
34*),  power  is  given  to  pass  by-laws  for  regulating  eating  houses,  and 
by  sub-sec.  35  for  licensing  the  same.  Sections  350  to  357  of  the 
consolidated  by-laws  of  the  city  of  Stratford  make  provision  for 
certain  regulations  applicable  to,  and  license  fees  payable  by, 
persons  in  charge  of  eating  houses,  and  the  council,  deeming  these 
insufficient,  passed  the  by-law  now  complained  of.  The  sections 
attacked  provide  as  follows: — 

“2.  No  such  eating  house  shall  be  open,  nor  shall  anything  be 
sold  therein,  between  the  hours  of  one,  o’clock  a.m.  and  six  o’clock 

* Consolidated  Municipal  Act,  1903,  3 Edw.  VII.  ch.  19,  sec.  583,  sub- 
sec. 34. 
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a.m.,  nor  shall  any  person  be  supplied  with  eatables  or  refreshment 
therein  within  such  hours. 

“3.  On  Sundays  no  such  eating  house  shall  be  open,  nor  shall 
anything  be  sold  therein,  nor  shall  any  person  be  supplied  with 
eatables  or  refreshment  after  the  hour  of  seven  o’clock  in  the 
evening.” 

The  grounds  taken  in  the  notice  of  motion  are  that  this  by-law 
is  in  restraint  of  trade  and  therefore  ultra  vires,  and  that  the  council 
cannot  prohibit  a lawful  trade  being  carried  on  in  a lawful  manner. 

Many  affidavits  are  filed  shewing,  in  the  opinion  of  the  different 
deponents,  why  this  eating  house  should  not  be  required  to  close 
as  provided  by  this  by-law,  but  I think  the  answer  to  all  this  is 
that  the  municipal  council  has  been  authorized  by  the  Legislature 
to  exercise  its  judgment  upon  matters  of  this  kind,  and  that  the 
Court  cannot  interfere  so  long  as  the  council  has  kept  within  the 
authority  conferred  upon  it,  unless  the  restriction  is  clearly  un- 
reasonable and  oppressive. 

Then  does  what  this  by-law  provides  for  fall  within  the  powers 
of  the  council?  It  is  authorized  to  regulate.  Is  a direction  to 
close  between  1 a.m.  and  6 a.m.,  and  at  7 p.m.  on  Sundays,  a regu- 
lation of  these  eating  houses? 

Among  other  meanings  given  by  Worcester,  “to  regulate”  is 
said  “to  subject  to  a prescribed  course.”  The  Century  says  a 
regulation  is  “a  rule  or  order  prescribing  the  actions  of  those  under 
its  control”;  “a  rule  prescribed  by  a municipality  for  the  conduct 
of  third  persons  dealing  with  it.” 

I think  it  is  clear  that  the  directions  to  close  at  stated  hours  are 
regulations  and  fall  within  the  foregoing  provisions  of  the  statute. 

It  was  contended  that  the  case  was  covered  by  Regina  v.  Levy 
(1899),  30  O.R.  403,  but  I think  that  case  is  clearly  distinguishable. 
The  by-law  there  dealt  with  the  class  of  persons  who  should  be 
permitted  to  deal  at  second-hand  shops,  and  the  Court  said  that 
was  not  regulating  junk  shops,  but  fell  within  Kruse  v.  Johnson, 
[1898]  2 Q.B.  91,  as  being  partial  and  unequal  in  operation  as 
between  different  classes  of  persons. 

If  the  by-law  now  attacked  provided  that  certain  classes  of 
persons  should  not  be  provided  with  refreshment  at  eating  houses, 
it  might  then  fall  within  the  Levy  case.  It  may  also  be  noticed 
that  the  by-law  quashed  in  Regina  v.  Levy  provided  that  second- 
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hand  dealers  should  not  purchase  any  goods  between  7 p.m.  and 
7 a.m.,  but  the  by-law  was  not  attacked  upon  that  ground,  and  it 
seems  to  have  been  taken  for  granted  that  such  a provision  was- 
within  the  authority  of  the  council. 

In  Regina  v.  Martin  (1894),  21  A.R.  145,  a regulation  by  license 
commissioners  that  the  lower  half  of  bar-room  windows  should  be 
left  uncovered  during  prohibited  hours  was  held  valid  and  reason- 
able. 


Merritt  v.  City  of  Toronto  (1892),  22  A.R.  205,  does  not  assist 
the  applicant,  as  there  the  defendants  were  said  to  be  in  the  wrong 
because  they  had  refused  a license  unless  the  police  reported  favor- 
ably upon  the  character  of  the  applicant,  and  the  Court  said  this 
delegation  by  the  council  was  improper. 

In  Barbier  v.  Connolly  (1885),  113  U.S.R.  27,  the  Supreme 
Court  of  the  United  States  held  that  an  ordinance  prohibiting 
washing  and  ironing  in  public  laundries  within  defined  territorial 
limits  from  ten  o’clock  at  night  to  six  in  the  morning  was  within 
the  competency  of  a municipality  possessed  of  the  ordinary  powers, 
and  this  decision  was  followed  by  the  same  Court  in  Soon  Hing  v. 
Crowley  (1885),  ibid.  p.  703  in  the  same  volume. 

I do  not  think  the  special  Act  in  question  in  The  Colder  and 
Hebble  Navigation  Company  v.  Pilling  (1845),  14  M.  & W.  76, 
conferred  as  wide  powers  upon  the  company  as  the  Municipal  Act 
confers  upon  municipal  councils. 

In  Scott  v.  Pilliner,  [1904]  2 K.B.  855,  the  Court  came  to  the 
conclusion  that  the  by-law  was  unreasonable,  and  quashed  it  upon 
that  ground  alone. 

The  rule  is  that  where  power  is  given  to  license  and  regulate, 
proper  provision  may  be  made  as  to  the  mode  of  carrying  on  the 
particular  business,  and  if  the  Court  interfered  in  the  present  case 
it  would  bring  under  review  almost  every  act  of  municipal  councils 
where  attempts  were  made  to  regulate  the  many  matters  over 
which  they  are  invested  with  supervisory  power  by  the  statute. 

I think  the  application  fails  and  must  be  dismissed  with  costs.. 


The  appeal  was  argued  on  February  22nd,  1907,  before  Fal- 
conbridge,  C.J.K.B.,  and  Britton  and  Riddell,  JJ. 
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W.  E.  Middleton , for  the  appellant  contended  that  the  power 
of  “ regulating”  given  by  the  Consolidated  Municipal  Act, 

3 Edw.  VII.  ch.  19,  sec.  583,  sub-sec.  34,  did  not  include  prohibiting 
carrying  on  at  all  a lawful  business  during  certain  hours;  that  the 
power  given  is  based  on  the  theory  of  nuisance,  not  of  regulation 
of  trade  and  commerce ; that  the  mode  of  carrying  on  the  business 
is  all  the  statute  aims  at : In  re  Barclay  and  the  Municipality  of  the 
Township  of  Darlington  (1854),  12  U.C.R.  86;  The  Colder  and  Hehhle 
Navigation  Co.  v.  Pilling,  14  M.  & W.  76;  Regina  v.  Levy, 
O.R.  403;  Merritt  v.  City  of  Toronto,  22  A.R.  205;  Virgo  v.  City 
of  Toronto  (1893),  22  S.C.R.  447,  [1896]  A.C.  88;  Slattery  v.  Naylor 
(1888),  13  App.  Cas.  446;  Kruse  v.  Johnson,  [1898]  2 Q.B.  91; 
Soon  Hing  v.  Crowley,  113  U.S.  703;  Regina  v.  Jim  Sing  (1895), 

4 B.C.  338;  Macdonald  v.  Lochrane  (1887),  51  J.P.  629;  Munro 
v.  Watson  (1887),  ibid.  660,  57  L.T.  366;  Scott  v.  Pilliner,  [1904]  2 
KB.  855. 

R.  S.  Robertson,  for  the  respondents,  contended  that  the  restric- 
tions in  the  by-law  were  imposed  for  the  maintenance  of  good  order, 
as  was  permissible,  and  that  it  was  in  fact  passed  to  prevent  a 
nuisance,  viz.,  the  resort  to  eating  houses  by  young  men  at  late 
hours:  Hodge  v.  TheQueen  (1883),  9 App.  Cas.  117,  7 A.R.  246;  In 
re  Greystock  and  the  Municipality  of  Otonabee  (1854),  12  U.C.R.  458. 

Middleton,  in  reply,  cited  Thomas  v.  Sutters,  [1900]  1 Ch.  10, 
and  contended  that  no  general  power  to  provide  for  the  good 
government  of  the  municipality  has  been  conferred  on  municipal 
corporations  in  this  Province. 
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February  26.  Britton,  J.: — The  by-law  of  the  city  of 
Stratford  cited  as  “The  Consolidated  By-laws  of  the  City  of 
Stratford,  1886,”  was  passed  on  December  29th,  1887.  The 
Municipal  Act  then  in  force  was  46  Viet.  ch.  18  (O.),  and  by  sec. 
490,  sub-sec.  4,  the  council  had  power  to  pass  a by-law  for 
“limiting  the  number  of,  and  regulating  victualling  houses, 
ordinaries,  and  houses  where  fruit,  oysters,  clams,  or  victuals, 
are  sold  to  be  eaten  therein,  and  all  other  places  for  reception, 
refreshment  or  entertainment  of  the  public.”  Sub-section  5:  “For 
licensing  the  same,  when  no  other  provision  exists  therefor,  and 
for  fixing  the  rates  of  such  licenses  not  exceeding  $20.” 

Stratford,  by  their  consolidated  by-law,  sec.  350,  limited  the. 
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number  of  all  such  houses,  designating  them  generally  as  “eating 
houses,”  to  20. 

By  sec.  352  keepers  of  such  houses  were  required  to  obtain  a 
license. 

Sections  351,  353  to  357  establish  what  is  necessary  for,  and  the 
fees  payable  upon,  obtaining  such  license. 

This  by-law  as  to  eating  houses  seems  to  have  been  particularly 
a dead  letter  until  1906,  when,  on  October  1st,  of  that  year,  by-law 
No.  1294  was  passed. 

Sections  2 and  3 of  by-law  1294  are  attacked.  There  are  as 
follows:  [setting  them  out]. 

The  appellant  commenced  his  business  of  keeping  an  eating 
house  in  Stratford  in  November,  1905,  without  a license,  and  in 
ignorance  of  the  existence  of  a by-law  requiring  a license.  After 
the  business  was  established,  the  chief  of  police  informed  appellant 
that  a license  was  necessary,  and  one  was  obtained  on  December 
7th,  1906.  The  appellant  did  not  then  know  of  the  existence  of 
by-law  No.  1294  passed  on  October  1st,  1906,  and  apparently 
nothing  had  been  said  to  appellant,  until  after  he  had  obtained 
the  license,  about  closing  his  house  during  prohibited  hours.  Upon 
these  facts,  I do  not  think  the  status  of  the  appellant  as  a person 
attacking  by-law  No.  1294  is  affected  by  his  having  accepted  the 
license  after  the  by-law  was  passed. 

The  matter  must  be  considered  as  a pure  question  of  law — apart 
from  many  of  the  facts  shewn  in  the  affidavits  filed.  Had  the  muni- 
cipality of  Stratford  power  to  pass  the  by-law  limiting  the  hours 
for  keeping  eating  houses  open,  I feel  myself  bound  by  In  re  Grey- 
stock  v.  Municipality  of  Otonabee,  12  U.C.R.  458.  It  seems  ex- 
pressly in  point. 

In  that  case  the  by-law  (4th  sec.)  provided  that  all  tavern 
keepers  obtaining  licenses  under  it  should  shut  up  their  bar  and 
bar-room  at  10  o’clock  p.m.  and  keep  it  closed  on  the  Sabbath  day. 
In  re  Barclay  and  the  Township  of  Darlington,  12  U.C.R.  86,  was 
discussed  and  distinguished  in  the  Grey  stock  case. 

The  statutes  upon  which  the  by-laws  in  these  cases  depended 
were  13  & 14  Viet.  ch.  65,  which  gave  power  to  the  municipality 
to  pass  by-laws  for  limiting  the  number  of  inns,  etc.;  14  & 15  Yict. 
ch.  120,  which  declared  the  intention  of  the  first  cited  Act  to  be,  to 
prevent  the  selling  of  wines,  etc.,  and  the  keeping  of  inns,  etc.,  by 
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persons  not  duly  licensed;  and  16  Viet.  ch.  184,  sec.  4,  which  gave 
power  to  make  by-laws  for  limiting  the  number  of  licensed  houses,  or 
for  preventing  absolutely  the  sale  of  liquor  by  retail  within  the  muni- 
cipality. In  In  re  Barclay  and  Township  of  Darlington,  p.  89,  it  was 
held  that  this  last  mentioned  limitation  had  no  reference  to  licensed 
houses  of  public  entertainment. 

A full  consideration  of  these  cases  compels  the  conclusion  that 
there  was  legislative  authority  under  the  Municipal  Act  in  force  in 
1887  for  the  passing  by  Stratford  of  the  consolidated  by-law,  and  that 
by  3 Edw.  VII.  ch.  19,  sec.  583,  sub-sec.  34  (0.)  (the  Consolidated 
Municipal  Act,  1903),  there  was  authority  to  pass  by-law  No.  1294. 

As  to  the  by-law  being  bad  as  in  restraint  of  trade,  Hodge  v. 
The  Queen,  9 App.  Cas.  117,  is  authority  in  favour  of  the  respondent. 

Outside  of  the  question  of  law  and  upon  the  facts  before  the 
Court,  the  appellant  in  my  opinion  over-estimates  the  possible 
injury  that  will  result  to  him  from  closing  during  the  hours  named; 
and  I think  the  compulsory  closing  of  well  equipped,  well  ordered, 
and  well  kept  temperance  eating  houses,  such  as  the  one  kept  by 
appellant,  a mistake  on  the  part  of  the  city. 

Appeal  dismissed  with  costs. 

Falconbridge,  C.J.: — I concur  in  the  dismissal  of  the  appeal 
with  costs. 

Riddell,  J.: — This  is  an  appeal  from  the  judgment  of  my 
brother  Mabee  whereby  he  dismissed  with  costs  an  application  to 
quash  secs.  2 and  3 of  by-law  No.  1294  passed  by  the  council  of 
the  city  of  Stratford  on  October  1st,  1906. 

I think  the  case  is  concluded  by  two  cases  which  it  is  said  were 
cited  upon  the  argument  below,  but  which  are  not  referred  to  in 
the  judgment.  In  In  re  Grey  stock  and  the  Municipality  of  Otonabee, 
12  U.C.R.  458,  a by-law  of  the  township  of  Otonabee  was  in  question, 
which  contained  as  its  fourth  section  a provision  that  all  tavern- 
keepers  . . . should  shut  up  their  bar  and  bar-room  at  10 

o’clock  p.m.,  and  keep  it  closed  on  the  Sabbath  day.  This  pur- 
ported to  be  under  the  authority  of  13-14  Viet.  ch.  65,  sec.  4, 
which  gives  to  municipalities  such  as  Otonabee  power  to  pass 
by-laws  “for  regulating  all  such  inns  and  houses  of  public  enter- 
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tainment.”  (The  subsequent  Act,  16  Viet.  ch.  184,  did  not  in 
any  way  modify  this  power.) 

The  Court  held  that  this  section  of  the  by-law  was  a good  enact- 
ment. 

The  other  case  is  In  re  Barclay  and  the  Municipality  of  the 
Township  of  Darlington,  12  U.C.R.  86,  in  which,  in  the  same  state 
*of  the  legislation,  it  was  considered  (pp.  93-4)  that  the  municipality 
“may  clearly  make  such  regulations  as  they  please  to  prevent  the 
bar-room  being  kept  open  on  the  Sabbath  . . but  that  “ unless 

there  is  some  statute  of  the  Province  under  which  the  municipal 
council  can  legally  deprive  such  lodgers ” (i.e.,  “people  ordinarily 
lodging  in  the  house”)  “of  the  privilege  of  drinking  at  their  rooms 
in  the  inn,  anything  in  moderation  with  their  meals,  as  other  people 
may  do  in  their  houses,  there  is  no  right  to  impose  the  restriction, 
for  certainly  at  common  law  a man  may  drink  wine  or  beer  with 
his  meals,  to  make  the  assertion  no  stronger.”  And  moreover 
(p.  98),  “the  municipal  councils  have  no  authority  to  debar  a trav- 
eller from  getting  something  to  drink,  when  he  arrives  at  an  inn, 
whatever  may  be  the  hour;  and  we  do  not  see  that  there  is  any 
more  authority  to  make  it  an  offence  to  let  a lodger,  whose  home 
is  at  the  inn,  have  any  reasonable  refreshment  of  that  kind  after 
10  o’clock,  if  he  is  ill,  or  if,  not  being  ill,  he  is  eating  alone,  or  with 
a friend,  if  the  innkeeper  chooses  to  take  the  trouble  of  supplying 
him  with  a moderate  quantity.”  It  was  consequently  held  that 
the  council  had  no  authority  to  pass  a by-law  “that  no  innkeeper 
shall  be  allowed  to  sell,  give,  loan,  barter,  or  dispose  of  in  any  way, 
any  intoxicating  liquors  after  the  hour  of  10  o’clock  at  night,  or 
before  5 o’clock  in  the  morning,  travellers  excepted.”  It  is  needless 
to  say  that  legislation  has  taken  great  strides  since  these  decisions. 

If  these  decisions  be  inconsistent,  we  should  follow  the  later, 
i.e.,  the  Grey  stock  case.  Being  decisions  of  the  same  Court  (and 
indeed  the  decisions  are  given  by  the  same  learned  Chief  Justice, 
Sir  John  Beverley  Robinson)  and  within  a few  months  of  each 
other,  it  is  to  be  expected  that  there  is  some  way  of  reconciling 
them.  Upon  the  argument  I suggested  a method  of  reconciling 
the  decisions,  which  on  careful  consideration  I am  convinced  is 
correct. 

The  innkeeper  has  no  power  to  prevent  persons  using  his  inn 
and  lodging  there  for  a reasonable  time.  The  lodger,  without 
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express  statutory  enactment,  cannot  be  prevented  from  exercising 
his  common  law  rights  and  eating  and  drinking  what  he  pleases  and 
when  he  pleases  ; and  if  the  guest  might  drink  out  of  a bottle  which 
he  had  brought  in,  it  would  be  unreasonable  to  say  that  the  landlord 
should  not  supply  him  with  liquor.  Therefore  such  a regulation  as 
that  would  be  bad.  But  the  guest  has  no  common  law  right  to  a bar 
or  to  a bar-room,  the  innkeeper  need  not  have  a bar  or  a bar-room, 
and  if  he  has  one  he  is  not  obliged  to  permit  every  guest  to  use  it. 
Therefore  there  is  authority  in  the  municipality  to  prevent  the 
opening  of  bars  at  any  hour  or  upon  any  day  they  think  proper 
within  reasonable  limits. 

If  the  cases  are  irreconcilable  and  the  Greystock  case  governs, 
I think  the  decision  appealed  from  is  right  (unless  there  is  something 
in  the  form  of  the  by-law  which  renders  it  invalid — this  I shall 
consider  later).  If  the  method  of  reconciliation  I have  suggested 
be  the  true  method,  we  must  inquire  further.  And  first  as  to  the 
form. 

The  statute  governing  is  R.S.O.  1897,  ch.  223,  sec.  583  (34), 
which  gives  authority  to  councils  of  such  cities  as  the  city  of  Strat- 
ford to  pass  by-laws  “34.  For  limiting  the  number  of,  and  regulat- 
ing victualling  houses,  ordinaries,  and  houses  where  fruit,  oysters, 
clams,  or  victuals  are  sold  to  be  eaten  therein,  and  all  other  places 
for  lodging,  reception,  refreshment  or  entertainment  of  the  public.” 
On  December  29th,  1887,  a by-law  was  passed  which  enacts  that  it 
may  be  cited  as  “The  Consolidated  By-laws  of  the  City  of  Stratford, 
1886,”  and  which  by  sec.  350  enacts:  “The  number  of  victualling 
houses,  ordinaries,  and  houses  where  fruit,  oysters,  clams  or  victuals 
are  sold  to  be  eaten  therein,  and  places  of  reception,  refreshment 
or  entertainment  of  the  public  (hereinafter  included  in  the  term 
* eating  house  ’)  is  hereby  limited  to  twenty.”  Section  352  provides : 
“Every  keeper  of  such  eating  house  shall  before  opening  the  same 
or  receiving  the  public  therein,  apply  for  and  obtain  a license  there- 
for as  before  mentioned.”  It  will  be  noticed  that  for  some  reason 
the  council  in  sec.  350  introduced  a term  of  their  own — “eating 
house,”  and  gave  it  a definition  so  that  the  expression  should 
include  all  the  various  classes  of  places  which  are  mentioned  in 
R.S.O.  1897,  ch.  223,  sec.  583  (34),  if,  as  I suppose,  “places  of 
reception  of  the  public”  will  include  “places  of  lodging  for  the 
public.”  The  reason  for  this  brachylogy  I do  not  know — perhaps 
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for  economy  in  writing  and  printing;  if  so  they  might  have  saved 
ten  more  letters  by  using  the  symbol  “X”  instead. 

The  by-law  now  attacked  provides  in  sec.  1:  “ Every  eating 
house  in  respect  of  which  a license  is  granted  as  required  by  sec.  352 
of  the  Consolidated  By-laws  of  the  City  of  Stratford,  shall  be,”- 
etc.,  etc. 

Sections  2 and  3 are  set  out  in  the  report  of  the  judgment  below. 

It  sufficiently  appears,  I think,  that  the  provisions  of  R.S.O. 
1897,  ch.  223,  sec.  583  (34),  are  being  appealed  to;  and  the  form 
of  the  by-law  now  attacked  is  well  enough. 

Then  as  to  the  power  to  pass  such  a by-law.  It  is  clear  that  no 
one  has  the  absolute  right  at  the  common  law  to  enter  any  “ eating 
house.”  That  must  depend  upon  the  consent,  express  or  implied, 
of  the  owner  of  such  house.  And  if  the  distinction  suggested  be- 
tween the  two  cases  above  be  the  correct  one,  it  follows  that  thi& 
by-law  is  within  the  powers  of  the  council. 

The  English  cases  relied  upon  by  Mr.  Middleton  are  nihil  ad 
rem,  I think.  The  Colder  and  Hehhle  Navigation  Co.  v.  Pilling, 
14  M.  & W.  76,  69  R.R.  660,  was  a case  where  the  company  as 
proprietors  of  a canal  were  given  the  power  ( inter  alia ) to  make 
by-laws  for  the  good  government  of  the  company  and  the  good  and 
orderly  using  of  the  navigation.  They  made  a by-law  that  the 
navigation  should  be  closed  on  every  Sunday  throughout  the  year,, 
and  that  no  business  should  be  transacted  thereon  during  such 
time  . . . nor  should  any  person  during  such  time  navigate 

any  boat  . . . nor  should  any  boat  . . . pass  along  . . . 

on  any  Sunday.  This  was  held  beyond  their  powers.  Alderson,. 
B.,  says,  p.  88:  “It  appears  to  me  that  all  the  power  which  the 
Legislature  intended  to  give  this  company  with  respect  to 
making  laws'  for  the  government  of  this  navigation,  was  solely 
for  the  orderly  use  of  the  navigation;  that  is  to  say,  to  regulate 
in  what  manner  and  order  the  navigation  should  be  used  so  as  to 
secure  to  the  public  the  greatest  convenience  in  the  use  of  it  . . . 
The  rules  of  the  company  are  to  be  solely  for  the  purpose  of  con- 
venience, and  to  advance  the  orderly  use  of  the  navigation.”' 
And  so  Rolfe,  B.,  points  out,  p.'  90,  that  what  the  Legislature 
had  said  to  the  company  was:  “You  may  make  by-laws  for  the 
good  and  orderly  navigation  of  the  canal  . . . that  is  to  say, 

in  order  that  the  navigation  may  be  used  with  the  utmost  degree- 
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of  convenience  to  every  one.”  It  is  obvious,  I think,  that  the 
decision  turned  upon  the  words  “the  good  and  orderly  using  of 
the  navigation” — words  quite  different  from  those  in  the  statute. 
If  in  the  statute  the  provision  had  been  that  councils  might 
pass  by-laws  for  “the  good  and  orderly  using  of  ‘eating  houses/ ” 
the  case  would  be  in  point — but  our  legislation  is  much  wider. 

Two  other  cases  were  cited,  but  I do  not  find  that  they  advance 
the  argument. 

The  first  is  Macdonald  v.  Lochrane,  51  J.P.  629:  see  Digest  of 
the  Justice  of  the  Peace  Reports,  1883-1887,  pp.  52,  53;  Mew’s 
Digest,  vol.  4,  col.  620.  There  the  N.  corporation  made  a by-law 
that  parents  should  be  liable  to  a penalty  if  they  suffered  a child 
to  be  selling  articles  in  the  street  after  a certain  hour.  This  was 
held  too  general  and  absolute.  Naturally. 

The  other  is  Munro  v.  Watson,  51  J.P.  660,  57  L.T.  366.  A 
by-law  that  everyone  who  in  a street  should  play  a musical  instru- 
ment or  sing  without  a license  from  the  mayor  should  be  liable  to  a 
penalty,  was  in  the  case  of  a member  of  the  Salvation  Army 
held  to  be  unreasonable  and  bad. 

Neither,  I think,  is  in  point. 

To  the  cases  cited  in  the  judgment  below  may  be  added  Thomas 
v.  Sutters,  [1907]  1 Ch.  10. 

The  case  printed  at  9 O.W.R.  at  p.  117,  “ Krun  v.  Tolman , 
[1896]  2 Q.B.  99,”  is  of  course  Kruse  v.  Johnson,  [1898]  2 Q.B.  91. 
The  same  inaccuracy  of  proof  reading  occurs  in  the  name  of  the 
case  as  printed  in  the  report  of  Regina  v.  Levy,  30  O.R.  403,  at  p. 
405,  and  in  the  index  to  cases  cited  at  p.  xix. 

The  appeal  should  be  dismissed  with  costs. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT] 

March  30  i 

Gould  y.  McCrae. 

Master  and  Servant — Yearly  Hiring — Presumption— Wrongful  Dismissal — 

Damages. 

The  plaintiff  agreed  with  the  defendant  to  work  for  him  for  $2.25  per  day. 
The  trial  Judge  found  that  the  hiring  was  an  indefinite  hiring,  the  service 
to  be  paid  for  at  a certain  rate  per  day;  while  there  was  evidence  upon 
which  a yearly  hiring  might  be  found:— 

Held,  that  under  the  above  circumstances,  the  presumption  was  in  favour  of  a 
yearly  hiring,  which  presumption  had  not  been  rebutted,  and  the  plaintiff 
was  entitled  to  reasonable  notice  of  termination  of  his  employment,  and, 
therefore,  having  been  wrongfully  dismissed,  to  damages. 

The  plaintiff,  a machinist  residing  at  St.  Thomas,  brought  this 
action  against  the  defendant,  a manufacturer  having  his  establish- 
ment at  Tilsonburg,  for  wrongful  dismissal. 

The  action  was  brought  in  the  county  court  of  the  county  of 
Elgin,  and  was  dismissed  with  costs  by  the  senior  Judge  of 
that  county. 

The  plaintiff  appealed,  and  the  appeal  was  heard  by  Fal- 
conbridge,  C.J.K.B.,  and  Britton  and  Clute,  JJ.,  sitting  as  a 
Divisional  Court,  on  March  20th,  1907. 

W.  E.  Middleton,  for  the  plaintiff,  contended  that  the  hiring 
was  either  a yearly  hiring,  or  that,  if  it  was  an  indefinite  hiring,  the 
plaintiff  was  entitled  to  reasonable  notice  of  dismissal:  Fawcett  v, 
Cash  (1834),  5 B.  & Ad.  904;  Lilley  v.  Elwin  (1848),  11  Q.B.  742; 
Bain  v.  Anderson  (1896-8),  27  O.R.  369,  24  A.R.  296,  28  S.C.R.  481; 
Harnwell  v.  Parry  Sound  Lumber  Co.  (1897),  24  A.R.  110;  Smith’s 
Master  and  Servant,  6th  ed.,  p.  51;  Article  on  Master  and  Servant, 
by  C.  B.  Labatt,  34  C.L.J.  587;  that  the  Statute  of  Frauds  had  no 
application  where  the  hiring  was  an  indefinite  hiring,  and  the  law 
merely  implied  a hiring  for  a year:  Beeston  v.  Collyer  (1827), 
4 Bing.  309;  Davey  v.  Shannon  (1879),  4 Ex.  D.  81,  at  p.  86; 
Smith’s  Master  and  Servant,  p.  30;  Britain  v.  Rossiter  (1879), 
11  Q.B.D.  123;  Smith  v.  Gold  Coast  and  Ashanti  Employers , Limited, 
[1903]  1 K.B.  285,  538;  Glenn  v.  Rudd  (1902),  3 O.L.R.  422;  R.S.O. 
1897,  ch.  157,  sec.  5. 

ONTARIO  LAW  REPORTS. 


195 


xiv.  ] 


W.  N.  Ferguson,  for  the  defendant,  contended  that  the  contract 
here  was  express,  not  implied,  and  relied  on  the  Statute  of  Frauds : 
Smith’s  Master  and  Servant,  p.  55;  that  the  hiring  here  was  a daily 
hiring;  and  that  if  not,  it  was  one  which  could  not  be  fulfilled 
within  a year,  as  it  was  not  to  commence  till  a future  date. 

Middleton,  in  reply,  cited  Emmens  v.  Elderton  (1848),  6 C.B. 
160,  S.C.  in  Error  (1853),  13  C.B.  495,  507. 


March  30.  The  judgment  of  the  Court  was  delivered  by 
Britton,  J.: — The  plaintiff  was  hired  by  the  defendant  about 
June  3rd,  1906,  to  work  for  him  in  his  engine  works  at  Tilsonburg, 
and  the  plaintiff  was  dismissed  without  notice  on  or  about  October 
9th,  1906. 

I agree  with  the  learned  county  court  Judge  that  whatever 
contract  was  made  between  the  parties  must  be  ascertained  from 
the  evidence  of  the  plaintiff  and  defendant.  The  Judge  held  that 
“the  plaintiff  had  not  proved  his  contract  that  he  was  employed 
for  one  year  by  the  defendant’.”  In  view  of  the  further  holding 
as  given  in  the  reasons  for  judgment,  that  must  mean  that  the  plain- 
tiff had  not  proved  an  express  contract  for  one  year,  or  an  express 
yearly  hiring.  No  such  express  contract  was  alleged  in  this  case, 
and  I agree  that  none  was  proved.  The  statement  of  claim  sets  up 
“an  agreement  whereby  the  plaintiff  was  to  perform  the  duties  of 
chief  machinist  in  the  engine  works  of  the  defendant  at  Tilsonburg 
at  the  stated  salary  of  $677  per  annum,  which  amount  was  to  be 
paid  to  the  plaintiff  in  any  event,  and  that  the  defendant  also  agreed 
to  give  to  the  plaintiff  in  addition  a portion  of  the  profits.” 

The  evidence  was  of  an  agreement  whereby  the  plaintiff  was  to 
work  for  the  defendant,  and  at  the  stated  salary  or  wages  of  $2.25 
per  day.  The  evidence  established  “the  relation  of  employer  and 
employed”  for  an  indefinite  time,  and  so  established  a general 
hiring.  Then  the  learned  Judge  said:  “I  also  am  obliged  to  hold, 
according  to  my  view  of  the  law,  that  as  a matter  of  law  a person 
agreeing  to  hire  for  an  indefinite  time  at  a certain  rate  per  day  has 
not  made  a yearly  hiring — that  is  the  conclusion  of  law  at  which 
I arrive  at  this  point.” 

This  must  be  interpreted  as  a finding  of  fact  by  the  learned  trial 
Judge  that  there  was  in  this  case  an  agreement  by  the  defendant 
to  hire  the  plaintiff  for  an  indefinite  time,  the  service  to  be  paid  for 
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at  a certain  rate  per  day.  The  evidence  of  the  defendant  that  the 
hiring  was  by  the  day  was  not  accepted,  but  the  evidence  of  the 
plaintiff  was  accepted  j and  so  the  time  was  not  either  expressly  or 
impliedly  limited  for  the  duration  of  the  service. 

It  is  upon  the  assumption  that  there  has  been  this  finding  of  fact 
that  I propose  to  deal  with  the  case.  The  learned  Judge,  admitting 
the  possibility  of  his  ruling  upon  the  law  not  being  sustained,  and, 
upon  a yearly  hiring  if  it  should  be  so  found,  or  upon  a hiring  that 
would  entitle  the  plaintiff  to  reasonable  notice,  if  that  should  be  so 
determined,  held  that  the  dismissal  was  not  justified,  and  he  as- 
sessed the  damages  at  $150. 

There  is  no  cross-appeal. 

The  evidence  warrants  the  finding  that  in  the  hiring  there  was 
no  limitation  as  to  time  of  service — that  there  was  a general  hiring. 

The  trial  Judge  held  that  as  a matter  of  law  such  an  agreement 
as  proved  could  not  be  a yearly  hiring,  that  such  an  agreement 
negatived  any  inference,  or  did  not  permit  of  any  inference  of  a 
yearly  hiring. 

In  my  opinion  there  was  error  in  so  holding. 

It  is  stated  in  Smith’s  Master  and  Servant,  6th  ed.,  at  pp.  51-2, 
that  “Where  no  time  is  limited,  either  expressly  or  by  implication, 
for  the  duration  of  a contract  of  hiring  and  service,  the  hiring  is 
considered  as  a general  hiring,  and  in  point  of  law  a hiring  for  a 
year,”  and  the  older  cases  wholly  support  this  text:  see  Beeston  v. 
Collyer,  4 Bing.  309;  Lilley  v.  Elwin,  11  Q.B.  742,  at  p.  754. 

Later  authority  is  in  favour  of  treating  the  question  as  one  of 
fact  in  each  case.  The  whole  matter  is  fully  discussed  in  Harnwell 
v.  The  Parry  Sound  Lumber  Co.,  24  A.R.  110. 

Mr.  Justice  Osier  there  cites,  at  pp.  116-7,  Baxter  v.  Nurse  (1844), 
6 M.  & G.  935,  and  quotes  the  following  language  of  Tindal,  C.  J.  (at 
p.938):  “It  appears  to  me  that  the  principle  on  which  contracts 
of  this  nature,  which  have  been  entered  into  without  any  definite 
agreement  as  to  time,  are  held  to  be  contracts  for  a year,  is  by  no 
means  an  inflexible  rule,  but  that  it  is  a presumption  to  be  raised 
from  contracts  of  the  same  kind,  and  that  the  Judge  at  a trial  is 
not  authorized  to  lay  down  any  general  rule  upon  the  subject.” 

In  Bain  v.  Anderson , 28  S.C.R.  481,  at  p.  484,  Taschereau,  J., 
now  Chief  Justice,  said:  “It  cannot  at  the  present  day  be  contended 
that,  as  a rule  of  law,  where  no  time  is  limited  for  the  duration  of 
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the  contract  of  hiring  and  service,  the  hiring  has  to  be  considered 
as  a hiring  for  a year.  The  question  is  one  of  fact,  or  inference 
from  facts,  the  determination  of  which  depends  upon  the  circum- 
stances of  each  case.”  This  question  is  concisely  discussed  by  Mr. 
Labatt,  34  C.L.J.  587. 

If  I am  right  in  thinking  that  the  trial  Judge  has  found  the  fact 
of  a yearly  hiring,  if  in  law  he  was  at  liberty  to  do  so,  that  disposes 
of  this  branch  of  the  case. 

Even  if  it  can  be  argued  that  the  trial  Judge  has  not  found  as  I 
have  mentioned,  he  has  certainly  not  found  the  contrary. 

Inferentially  he  has  found  that  the  hiring  was  not  by  the  day, 
or  a mere  temporary  hiring;  there  is  evidence  upon  which  the  yearly 
hiring  may  be  found,  and  there  is  the  presumption  in  favour  of 
such  which  has  not  been  rebutted. 

It  would  be  a great  hardship  upon  the  plaintiff  if  he  were  not, 
at  least,  in  the  position  of  a person  entitled  to  reasonable  notice 
of  termination  of  the  employment:  see  Glenn  v.  Rudd , 3 O.L.R.  422. 

The  defendant  in  his  statement  of  defence  pleaded  justification 
for  the  dismissal,  but  failed  in  the  proof.  The  damages  assessed 
are  not  more  than  reasonable  damages  in  lieu  of  notice,  the  amount 
being  a little  less  than  three  months’  wages. 

The  plaintiff  seems  to  have  done  what  he  could,  in  seeking  em- 
ployment, to  reduce  the  damage. 

The  defendant  pleads  the  Statute  of  Frauds,  and  relies  upon 
Britain  v.  Rossiter,  11  Q.B.D.  123.  That  was  an  express  contract 
made  on  April  21st,  1877,  for  service  for  one  year  from  April  23rd, 
1877,  and  so  a contract  not  to  be  performed  within  a year  and 
within  sec.  4 of  the  statute. 

In  the  present  case  the  contract,  whatever  it  was,  was  one  be- 
ginning with  the  date  when  made.  Smith  v.  Gold  Coast  and  Ashanti 
Explorers  Limited,  [1903]  1 K.B.  538,  applies. 

In  my  opinion  the  appeal  should  be  allowed  with  costs,  judgment 
in  court  below  set  aside,  and  judgment  entered  for  plaintiff  for  $150 
with  costs  of  the  action. 
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A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

Clarke  y.  The  Union  Stock  Underwriting  Co. 


Bills  of  Exchange — Absence  of  Consideration — Evidence,  Admissibility  of — 

New  Trial. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  a Divisional  Court  granting 
a new  trial,  reported  13  O.L.R.  102,  was  dismissed. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  of  the 
Divisional  Court  reported  13  O.L.R.  102. 

The  appeal  was  argued  on  the  31st  of  January,  1907,  before 
Moss,  C.J.O.,  Osler,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

G.  H.  Watson,  K.C.,  and  S.  T.  Medd,  for  the  appeal. 

H.  E.  Rose,  contra. 

The  arguments  sufficiently  appear  in  the  report  below. 

March  14.  Osler,  J.A.: — I am  of  opinion  that  this  appeal 
from  the  judgment  of  a Divisional  Court,  granting  a new  trial 
on  payment  of  costs  should  be  dismissed.  This  relief  was  granted 
as  a matter  of  discretion,  under  all  the  circumstances  of  the  case. 

No  doubt  cases  may  occur  in  which  such  discretion  has  been 
exercised  upon  a wrong  principle  or  under  a misapprehension  of  the 
facts,  as  e.g.,  when  a new  trial  has  been  granted  after  the  pinch  of 
the  case  has  been  seen,  and  the  only  effect  is  to  give  the  losing  party 
a chance  to  make  good  his  ground:  The  Germ  Milling  Co.,  Ltd., 
v.  Robinson  (1886),  3 Times  L.R.  71,  or  when  it  has  been  granted 
merely  to  enable  him  to  give  corroborative  evidence,  etc.: 
Trumble  v.  Horton  (1895),  22  A.R.  51;  Miller  v.  Confederation  Life 
Insurance  Co.  (1886),  14  A.R.  218,  but  unless  the  case  appears  to 
be  affected  by  some  vice  of  that  kind,  a second  appellate  Court 
ought  not  readily  to  interfere  and  restore  the  verdict  at  the  trial. 

In  the  present  case,  there  was  a considerable  degree  of 
misapprehension  and  confusion  at  the  trial,  which  resulted  in  the 
defendants’  witnesses  not  being  called.  The  whole  record  indicates 
a situation  in  which  justice  probably  requires  that  all  the  facts  re- 
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lating  to  the  note  and  stock  transaction  should  be  brought  out  and 
the  pleadings  if  necessary  amended,  and  the  plaintiff’s  title  as  an 
independent  holder  for  value  or  as  trustee  for  the  original  payee 
disclosed. 

We  may  think  it  would  have  been  more  satisfactory  if  the  Court 
below  had  required  the  motion  to  be  supported  by  affidavit,  but 
as  they  did  not  do  so  we  shall  not  interfere  on  that  ground. 

Appeal  dismissed  with  costs. 


C.  A. 
1907 

Clarke 

v. 

Union 
Stock 
Under- 
writing Co. 

Osier,  J.A. 


Moss,  C.J.O.,  and  Garrow,  and  Maclaren,  JJ.A.,  concurred 
in  the  judgment  of  Osler,  J.A. 


Meredith,  J.A.: — There  can  be  no  manner  of  doubt  that  the 
learned  Chief  Justice  was  quite  right  in  his  rulings  at  the  trial. 
The  learned  Judges  of  the  Divisional  Court  must  have  been  of  that 
opinion,  for,  in  directing  a new  trial,  they  ordered  the  defendants  to 
pay  the  costs  of  the  application  to  that  Court,  forthwith:  so  that 
the  defendants  were  there  in  the  position  of  parties  failing  upon 
their  defence  and  seeking  a new  trial  and  getting  it  as  an  indulgence, 
virtually  upon  the  terms  of  paying  the  costs  of  their  own  application. 

No  one  questions  the  power  of  the  Court  to  grant  a new  trial, 
in  cases  such  as  this;  but  the  Court  must  act  upon  proper  principles 
in  doing  so;  and  it  must  be  that  only  in  rare  cases  can  that  power 
be  well  exercised.  Those  principles,  applied  to  this  case,  required 
that  the  applicant  should  disclose  on  affidavit  a good  defence  on 
the  merits,  and  that  it  should  be  made  to  appear  that,  at  the  least, 
they  were  likely  to  succeed  at  a new  trial  upon  such  defence;  see 
The  Germ  Milling  Co.,  Ltd.  v.  Robinson  (1886),  3 Times  L.R.  71; 
Townley  v.  Jones  (1860),  29  L.  J.  C.  P.  299;  Young  v.  Kershaw 
(1899),  81  Law  Times  R.  531;  Pagev.  Bowdler,  10  Times  L.R.  423; 
Moore  v.  Hicks  (1849),  6 U.C.R.  27;  Kerr  v.  Boulton  (1866),  25 
U.  C.  R.  282;  Young  v.  Moderwell  (1864),  14  C.  P.  143;  Nevill  v. 
The  Fine  Art  & General  Ins.  Co.,  Ltd.,  [1897]  A.C.  68,  per  the  Lord 
Chancellor  at  p.  76. 

Instead  of  doing  that,  no  affidavit  was  filed,  and  it  is  far  from 
clear,  upon  the  statement  of  counsel  for  them,  that  they  have  such  a 
defence. 

The  Divisional  Court  thought  that  some  defence  was  open  to 
them  under  the  plea  of  want  of  consideration,  but  does  not  indicate 
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what  the  nature  of  that  defence  is  in  fact  except  in  a necessarily 
more  or  less  indefinite  and  imaginary  manner;  and  they  were  in 
no  sense  prevented  from  giving  evidence  of  it  at  the  trial,  whatever 
it  may  have  been;  nor  from  giving  evidence  of  any  sort  to  defeat 
the  plaintiff’s  claim  on  the  grounds  of  fraud. 

All  that  they  were  precluded  from  giving  evidence  in  respect 
of,  was  any  parol  agreement  to  contradict  the  writing. 

No  evidence  was  tendered,  nothing  was  done  on  the  defendants’ 
part  to  put  themselves  in  the  right,  and,  as  they  were  represented 
by  experienced  counsel,  it  is  not  very  probable  that  they  could 
have  done  anything  effectual.  It  may  be  possible  that  any  defen- 
dant may  have  a good  defence  to  any  action,  but  it  ought  not  to 
be  possible  for  any  defendant  to  obtain  a new  trial,  as  an 
indulgence,  without  disclosing  such  defence  on  oath.  Slipshod 
proceedings  ought  not  to  be  encouraged. 

If,  however,  the  respondents  have  a good  defence  on  the  merits, 
and  if  they  disclose  it  upon  affidavit  now,  I would  be  inclined  to 
let  the  order  for  a new  trial  stand,  but  would  think  that  the  costs 
of  the  appeal  should  be  costs  in  the  action  to  the  plaintiff  in  any 
event. 


G.  A.  B. 
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[IN  THE  COURT  OF  APPEAL] 
Rex  v.  Hays. 


C.  A. 
1907 

March  14. 


Conviction — Officer  of  Railway  Company — Offence  of  the  Company — Criminal 
Code,  55  & 56  Viet.  ch.  29,  sec.  138  (D)— 16  Viet.  ch.  37,  sec.  3 (C). 

The  defendant  who  was  second  vice-president  and  the  general  manager  of  a 
railway  company  was  convicted  by  a police  magistrate  under  sec.  138  of  the 
Criminal  Code  of  an  offence  against  sec.  3 of  16  Viet.  ch.  37  (C)  on  the  follow- 
ing findings:  that  the  company  had  not  during  the  year  1906  fixed  or  issued 
a tariff  of  fares  or  charges,  payable  by  each  third  class  passenger  by  any 
train  on  said  railway  for  each  mile  travelled : that  the  company  had  not 
during  that  time  permitted  a third  class  passenger  to  travel  by  any  train  on 
said  railway  at  the  fare  or  charge  of  one  penny  currency  for  each  mile 
travelled:  and  that  the  said  company  had  not,  during  that  time  provided 
that  at  least  one  train  having  in  it  third  class  carriages  should  run  each  day 
to from , being  part  of  the  said  railway: — 

Held,  that  the  conviction  of  the  defendant  for  the  omissions  of  the  company 
was  bad. 

Held,  also,  that  in  any  event  the  operation  of  section  138  of  the  Criminal 
Code  was  in  this  case  excluded  by  the  existence  of  a penalty  for  the  offence 
under  section  294  of  the  Railway  Act,  1903. 


Special  case  reserved  by  the  police  magistrate  of  the  city  of 
Toronto. 


The  facts  and  findings  of  the  magistrate  appear  fully  in  the  judg- 
ments. 


The  case  was  argued  on  the  31st  January,  1907,  before  Moss, 
C.J.O.,  Osler,  Garrow,  Maclaren  and  Meredith,  JJ.A. 


Wallace  Nesbitt,  K.C.,  and  A.  M.  Stewart,  for  the  defendant. 
The  conviction  is  under  sec.  138  of  the  Code  for  an  offence  against 
sec.  3 of  16  Viet.  ch.  37,  but  there  is  a new  mode  of  punishment 
now  provided  by  sec.  294  of  the  Railway  Act  of  1903,  3 Edw.  VII. 
ch.  58  (D.).  The  defendant  is  convicted,  but  the  magistrate's 
findings  were  that  the  company  was  guilty:  The  Queen  v.  Tyler, 
[1891]  2 Q.B.  588,  at  p.  592,  per  Bowen,  L.J.  The  magistrate  has 
no  jurisdiction;  the  defendant  lives  in  Montreal,  and  the  offence, 
if  any,  was  committed  on  the  line  of  railway  between  Toronto  and 
Port  Hope.  There  was  no  disobedience  of  an  Act  of  the  Parliament 
of  Canada  or  any  Legislature  in  Canada,  as  16  Viet.  ch.  37  was  an 
Act  of  the  old  Province  of  Canada.  Section  3,  sub-sec.  (a)  of  the 
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Code  excludes  that.  The  defendant  has  not  wilfully  committed 
any  offence:  Re  E.  J.  Parke  (1899),  30  O.R.  498;  Johnson  v.  Allen 
(1895),  26  O.R.  350* 

J.  W . Curry,  K.C.,  for  the  complainant,  contra.  There  was  a 
duty  imposed  upon  the  railway;  the  defendant  is  its  head,  and  the 
only  official  head  in  Canada.  The  statute  imposing  the  duty  is  still 
in  force,  16  Viet.  ch.  37,  sec.  3;  the  defendant  is  liable,  and  properly 
convicted  under  sec.  138,  Criminal  Code,  1892.  Sub-sec.  (a)  of  sec.  3 
of  the  Criminal  Code  includes  Acts  of  the  Parliament  of  the  old 
Province  of  Canada.  The  defendant,  being  in  control  of  the  railway 
and  the  only  one  in  control,  in  Canada,  is  personally  responsible. 

Nesbitt,  in  reply,  cited  The  Grand  Trunk  R.W.  Co.  v.  Perrault 
(1905),  36  S.C.R.  671. 


March  14.  Osler,  J.A.: — This  conviction  is  open  to  a great 
many  objections,  most  of  which  I should  say  are  fatal  to  it,  but  only 
one  or  two  of  the  most  obvious  need  be  noticed. 

The  defendant  is  second  vice-president  and  general  manager  of 
the  Grand  Trunk  Railway  Company  of  Canada.  He  has  been 
summarily  tried  under  Part  LV.  of  the  Criminal  Code  for  an  offence 
against  sec.  3 of  16  Viet.  ch.  37,  1852,  an  Act  to  incorporate  the 
Grand  Trunk  Railway  Company,  and  sec.  138  of  the  Criminal  Code, 
which  enacts,  that,  every  one  is  guilty  of  an  indictable  offence  and 
liable  to  one  year’s  imprisonment  who,  without  lawful  excuse,  dis- 
obeys any  Act  of  the  Parliament  of  Canada  or  of  any  Legislature  in 
Canada  by  wilfully  doing  any  act  which  it  forbids,  or  omitting  to 
do  any  act  which  it  requires  to  be  done,  unless  some  penalty  or 
other  mode  of  punishment  is  expressly  provided  by  law. 

Section  3 of  the  Railway  Act  referred  to  enacts, that  “the  fare 
or  charge  for  each  third-class  passenger  by  any  train  on  the  said 
railway,  shall  not  exceed  one  penny  currency  for  each  mile  travelled : 
and  that  at  least  one  train  having  in  it  third-class  carriages  shall 
run  every  day  throughout  the  length  of  the  line.” 

The  complaint  is,  that  the  defendant — not  the  company — has 
disobeyed  this  section,  by  omitting  to  do  that  which  the  section  re- 
quires to  be  done.  The  magistrate  finds,  that  the  company  has  not 


* The  argument  as  to  the  repeal  of  sec.  3 of  16  Viet.  ch.  37,  was  not  dealt 
with  in  the  judgments  and  is  not  reported. — Rep. 
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at  any  time  during  the  year  1906  fixed  upon  a tariff  of  charges  or 
fares  payable  by  each  third-class  passenger  by  any  train  on  said 
railway  for  each  mile  travelled;  that  the  company  has  not  during 
that  time  permitted  a third-class  passenger  to  travel  by  any  train 
on  said  railway  at  the  fare  or  charge  of  one  penny  currency  for 
each  mile  travelled;  and  further,  that  the  said  company  has  not 
during  that  time  provided,  that  at  least  one  train  having  in  it  third- 
class  carriages  shall  run  each  day  from  Kingston  to  Toronto,  “being 
part  of  the  said  railway.” 

Upon  these  findings  the  magistrate  proceeded  to  convict  the 
defendant  Charles  M.  Hays — though  no  formal  conviction  seems  to 
have  been  drawn  up — of  the  offence  charged,  and  the  conviction 
having  been  questioned  on  the  ground  that  it  was  without  juris- 
diction and  was  erroneous  in  point  of  law,  the  learned  magistrate 
submitted  the  question  to  this  Court,  whether,  upon  the  facts  so 
found,  the  conviction  was  right. 

Upon  the  mere  statement  of  the  case  the  answer  must  be  that 
the  conviction  is  wrong. 

1.  The  charge  is  that  Hays  committed  the  offence,  while  the 
findings  are  that  the  company  did  so.  In  the  absence  of  some 
clear  statutory  enactment  the  defendant  cannot  be  punished  for 
the  default  of  his  company. 

2.  There  is  no  authority  to  prosecute  the  defendant  under  sec. 
138.  The  obligation,  if  there  be  one,  is  the  company’s  obligation, 
and  the  company,  and  not  their  official,  however  important  and 
commanding  the  position  which  he  occupies,  is  the  only  one  to  be 
prosecuted,  if  a prosecution  will  lie  for  its  breach,  so  far  as  sec.  138 
of  the  Code  can  be  invoked  for  that  purpose.  That  a corporation 
could  not  under  that  section  be  punished  by  imprisonment  would 
not  warrant  the  prosecution  of  one  of  its  servants. 

Quaere : Whether  the  latter  part  of  sec.  958  of  the  Code  could  be 
applied  if  the  corporation  itself  had  been  prosecuted? 

3.  Section  138  cannot  apply  under  any  circumstances,  inasmuch 

as  sec.  294  of  the  recent  Railway  Act,  3 Edw.  VII.  ch.  58  (D.), 
now  enacts  that  “The  company,  or  any  director  or  officer  thereof, 
. . . . doing,  causing,  or  permitting  to  be  done,  any  matter, 

act  or  thing  contrary  to  the  provisions  of  this  or  the  special  Act, 
. . . if  no  other  penalty  is,  in  this  or  the  special  Act,  provided 

for  such  act  or  omission,  is  liable  for  each  offence,  to  a penalty  of 
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not  less  than  twenty  dollars,  and  not  more  than  five  thousand 
dollars,  in  the  discretion  of  the  Court,”  etc. 

I do  not  suggest  that  a prosecution  would  lie  under  this  section 
for  the  particular  omission  complained  of  against  an  official  of  the 
company.  Doubtless  some  acts  or  omissions  may  be  those  of  the 
individual  servants  of  the  company,  but  others  can  be  properly 
attributed  only  to  the  company  or  corporation  itself.  It  is  enough 
to  say  here,  that  sec.  294  deprives  sec.  138  of  the  Criminal  Code  of 
its  application. 

I think  we  ought  not  on  this  appeal  to  deal  with  the  question 
whether  sec.  3 of  the  Act  of  1852  has  been  impliedly  repealed  by 
the  Railway  Act  of  1903.  That  is  a question  which  can  be  more 
conveniently  heard  and  disposed  of  by  proceedings  taken  before 
the  Railway  Commission,  whose  decision  in  that  respect  can  be 
reviewed  by  the  Supreme  Court. 


Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred  in  the  judgment 
of  Osler,  J.A. 

Maclaren,  J.A.: — The  defendant,  who  is  the  second  vice- 
president  and  general  manager  of  the  Grand  Trunk  Railway,  was 
accused  under  sec.  138  of  the  Criminal  Code,  1892,  before  the  police 
magistrate  for  the  city  of  Toronto,  of  having  without  lawful  excuse 
disobeyed  sec.  3 of  ch.  37  of  16  Viet,  of  the  Province  of  Canada,  by 
omitting  to  do  what  that  section  requires  to  be  done,  viz.,  to  carry 
third-class  passengers  for  the  fare  of  one  penny  for  each  mile  trav- 
elled, and  to  provide,  that  at  least  one  train  having  in  it  third-class 
carriages  shall  run  every  day  throughout  the  length  of  the  line. 

The  defendant  on  December  1st,  1906,  subject  to  his  objections, 
consented  to  be  tried  summarily  and  pleaded  not  guilty. 

After  hearing  the  evidence  the  magistrate  made  the  following 
findings:  (1)  That  the  Grand  Trunk  Railway  Company  has  not  at 
any  time  during  1906  fixed  or  issued  a tariff  of  fares,  payable  by 
each  third-class  passenger  by  any  train  on  said  railway  for  each 
mile  travelled;  (2)  that  it  has  not  during  that  time  permitted  a 
third-class  passenger  to  travel  by  any  train  on  said  railway,  at  the 
fare  of  one  penny  currency  for  each  mile  travelled;  (3)  that  it  has 
not  during  that  time  provided  that  at  least  one  train  having  in  it 
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third-class  carriages  shall  run  each  day  to  Kingston  from  Toronto, 
being  part  of  said  railway. 

He  thereupon  found  the  defendant  guilty  of  the  offence  charged, 
and  the  conviction  having  been  questioned  on  the  ground  that  it 
was  without  jurisdiction  and  was  erroneous*  in  point  of  law,  he  re- 
served for  this  Court  the  question  whether  upon  the  facts  so  found 
the  conviction  was  right. 

The  above  statute,  16  Viet.  ch.  37,  of  the  old  Province  of  Canada, 
incorporated  the  Grand  Trunk  Railway  Company  and  authorized 
it  to  construct  a railway  from  Toronto  to  Montreal.  Section  3 
provides  that  “The  fare  or  charge  for  each  first-class  passenger  by 
any  train  on  the  said  railway,  shall  not  exceed  two  pence  currency 
for  each  mile  travelled:  the  fare  or  charge  for  each  second-class 
passenger  . . .,  shall  not  exceed  one  penny  and  one-half  penny 

currency  for  each  mile  travelled:  and  the  fare  or  charge  for  each 
third-class  passenger  . . .,  shall  not  exceed  one  penny  currency 

for  each  mile  travelled:  and  that  at  least  one  train  having  in  it 
third-class  carriages  shall  run  every  day  throughout  the  length  of 
the  line.” 

Section  138  of  the  Criminal  Code,  under  which  the  charge  was 
laid,  reads  as  follows Every  one  is  guilty  of  an  indictable  offence 
and  liable  to  one  year’s  imprisonment  who,  without  lawful  excuse, 
disobeys  any  Act  of  the  Parliament  of  Canada,  or  of  any  Legislature 
in  Canada,  by  wilfully  doing  any  act  which  it  forbids,  or  omitting 
to  do  any  act  which  it  requires  to  be  done,  unless  some  penalty 
or  other  mode  of  punishment  is  expressly  provided  by  law.” 

Against  the  validity  of  the  conviction  the  following  grounds  were 
urged  before  us:  (1)  That  if  there  could  be  a conviction  under  these 
Acts  it  was  of  the  company  and  not  of  Mr.  Hays,  and  the  company 
alone  could  be  punished;  (2)  that  there  was  no  mens  rea;  (3)  that 
the  defendant  was  a resident  of  Montreal  and  the  magistrate  had 
no  jurisdiction;  (4)  that  there  was  no  disobedience  of  any  Act  of 
the  Parliament  of  Canada  or  of  any  Legislature  in  Canada;  (5) 
that  if  there  was  an  offence,  sec.  294  of  the  Railway  Act  of  1903 
fixed  the  penalty,  viz.,  from  $20  to  $5,000,  and  sec.  138  of  the 
Code  did  not  apply;  (6)  that  sec.  3 of  16  Viet.  ch.  37,  above  quoted, 
was  repealed  by  46  Viet.  ch.  24,  sec.  12  (D.);  and  by  sec.  251  of 
the  Act  of  1903  all  tolls  are  to  be  fixed  by  the  company  or  the  direc- 
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tors  subject  to  the  approval  of  the  Board  of  Railway  Commissioners, 
which  has  been  done  in  the  present  case. 

As  to  the  first  of  these  objections,  no  doubt  the  law  formerly 
was  that  officers  and  directors  might  be  punished  for  the  offences 
of  their  companies  or  corporations.  The  authority  quoted  for  this 
was  a dictum  of  Lord  Holt  reported  in  12  Mod.  559,  where  he  said: 
“ A corporation  is  not  indictable,  but  the  particular  members  of  it 
are.”  The  latest  case  in  which  this  was  followed  of  which  I am 
aware  was  in  1834,  Rex  v.  Medley,  6 C.  & P.  292.  In  that  case  the 
directors  of  an  incorporated  gas  company  were  indicted  and  con- 
victed of  a nuisance  committed  by  the  servants  of  the  company 
without  their  knowledge  and  contrary  to  their  directions. 

This  rule  is  said  to  have  been  followed,  partly  because  imprison- 
ment, the  punishment  prescribed  for  many  offences,  was  inapplicable 
to  corporations,  and  partly  because  the  fact  of  a corporation  being 
an  entity  distinct  from  the  individual  corporators  was  formerly 
not  kept  so  clearly  in  mind  as  at  present,  but  largely  on  account  of 
the  practical  difficulties  in  prosecuting  corporations.  At  the 
assizes  and  the  sessions  it  was  necessary  that  the  accused  should 
appear  in  person;  they  could  not  appear  by  attorney.  As  corpora- 
tions could  not  comply  with  this  rule,  the  indictment  had  to  be 
removed  by  certiorari  to  the  King’s  Bench,  where  the  accused  could 
appear  by  attorney.  See  Regina  v.  The  Birmingham  and  Gloucester 
R.W.  Co.  (1840),  9 C.  & P.  469,  and  ibid.  3 Q.B.  223. 

In  England  it  is  still  the  law  that  a corporation  cannot  be  prose- 
cuted at  the  sessions:  Archbold’s  Criminal  Pleading,  23rd  ed.,  p.  11. 

In  this  country  the  Dominion  Act  of  1883,  46  Viet.  ch.  24,  re- 
moved all  difficulties  as  to  the  prosecution  of  corporations  by  laying 
down  a special  procedure,  and  providing  that  a corporation  might 
appear  by  attorney  in  any  court  in  which  an  indictment  was  found, 
and  that  it  should  no  longer  be  necessary  to  remove  the  indictment 
into  a superior  court  to  compel  the  corporation  to  plead  to  it.  These 
provisions  now  form  secs.  916  to  920  of  the  Criminal  Code  inR.S.C. 
1906. 


It  had  long  been  held  that  an  indictment  would  lie  against  a 
corporation  for  non-feasance.  That  it  would  also  lie  for  mis-feasance 
was  laid  down  by  Denman,  C.J.,  in  The  Queen  v.  The  Great  North 
of  England  R.W.  Co.  (1846),  9 Q.B.  315.  This  has  been  cited  and 
favourably  commented  upon  in  many  subsequent  cases,  among 
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them  Whitfield  v.  The  South  Eastern  Ry.  Co.  (1858),  E.B.  & E.  115; 
The  Pharmaceutical  Society  of  Great  Britain  v.  The  London  and 
Provincial  Supply  Association,  Ltd.  (1879),  4 Q.B.D.  313;  The 
Queen  v.  Tyler,  [1891]  2 Q.B.  588;  and  The  Union  Colliery  Co.  v. 
Her  Majesty  the  Queen  (1900),  31  S.C.R.  81. 

It  is  now  well  settled  law  that  a corporation  may  be  prosecuted  for 
crimes  not  only  of  omission  but  also  of  commission,  except  such  as 
from  their  nature  cannot  be  committed  by  a corporation,  such  as 
treason,  murder,  perjury  and  the  like;  and  also  except  as  to  those 
crimes  for  which  imprisonment  or  corporal  punishment  is  the  only 
penalty  provided.  Thus  a corporation  cannot  be  indicted  for  man- 
slaughter, as  the  punishment  may  be  imprisonment  for  life:  Criminal 
Code,  sec.  236;  and  a fine  cannot  be  substituted:  Criminal  Code, 
sec.  958;  Regina  v.  Great  West  Laundry  Co.  (1900),  13  Man.  L.R.  66. 

I think  that  “everyone/7  in  sec.  138  of  the  Code,  is  within  sec.  3 
(t),  the  interpretation  clause  of  the  Code,  which  says  that  the  ex- 
pressions “person/7  “owner/7  and  other  expressions  of  the  same 
kind,  include  His  Majesty  and  all  public  bodies,  bodies  corporate, 
etc. 

The  maximum  penalty  for  the  violation  of  sec.  138  is  one  year's 
imprisonment,  so  that  by  sec.  958  of  the  Code  a fine  may  be  imposed 
in  lieu  thereof. 

It  would  appear,  therefore,  that  if  the  company  has  been  guilty 
of  a breach  of  these  statutes  there  is  no  obstacle  in  the  way  of  its 
prosecution  and  punishment,  especially  as  the  alleged  offence  is 
one  of  non-feasance  or  omission,  and  one  for  which  a corporation 
could  have  been  prosecuted  even  under  the  older  law. 

I am  not  aware  of  any  case,  either  in  England  or  in  this  country, 
within  the  last  seventy  years,  where  an  officer  or  director  of  a com- 
pany has  been  held  liable  for  an  offence  committed  by  the  company, 
except  as  an  aider,  abettor,  or  accessory,  nor  am  I aware  of  any 
provision  of  our  law  under  which  this  could  be  done,  except  when 
he  has  actually  aided  or  abetted  in  the  commission  of  the  offence,  or 
counselled  or  procured  its  commission. 

Such  is  also  the  law  in  the  United  States:  see  Thompson  on 
Corporations,  par.  4114,  and  People  v.  Clark  (1891),  14  N.Y.  Supp. 
642.  It  is  there  laid  down  that  where  the  offence  of  the  corpora- 
tion is  misfeasance,  all  officers  or  other  person  participating  in  the 
violation  of  the  law  are  guilty;  where  the  offence  is  non-feasance,  it  is 
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an  offence  only  of  the  corporation  or  party  upon  whom  the  duty 
is  imposed  by  the  statute. 

As  the  Act  of  1852  imposes  the  duty  of  running  these  third- 
class  carriages  and  carrying  third-class  passengers  for  a penny  a 
mile  upon  the  Grand  Trunk  Railway  Company  alone,  the  defendant 
can  only  be  held  liable,  if  at  all,  under  part  of  the  latter  sec.  61  of 
the  Code  (now  sec.  69  of  the  Code  in  R.S.C.  1906,  ch.  146), 
which  reads  as  follows:  “Everyone  is  a party  to  and  guilty  of  an 
offence  who  (a)  actually  commits  it ; or,  ( b ) does  or  omits  an  act  for 
the  purpose  of  aiding  any  person  to  commit  the  offence;  or,  (c)  abets 
any  person  in  commission  of  the  offence;  or,  ( d ) counsels  or  procures 
any  person  to  commit  the  offence.” 

There  is  no  offence,  either  on  the  part  of  the  company  or  of  the 
defendant,  in  running  the  trains  which  they  now  operate;  they 
can  lawfully  run  a hundred  or  more  passenger  trains  such  as  they 
run  now;  the  offence  charged  is  in  not  running  one  train  a day  with 
third-class  carriages.  The  offence  charged  is  a pure  case  of  non- 
feasance. 

In  order  to  make  out  a case  against  the  defendant,  it  was  nec- 
essary for  the  prosecution  to  shew  that  he  aided  or  abetted  the 
commission  of  the  offence  or  counselled  or  procured  it.  So  far  is 
this  from  being  the  case,  that  each  of  the  three  findings  of  the  police 
magistrate  is  against  the  company  and  against  the  company  alone; 
the  defendant  is  not  even  mentioned  or  alluded  to  in  a single  one 
of  them.  The  complainant  does  not  even  refer  to  him  in  his  ex- 
amination in  chief,  and  all  he  says  in  cross-examination  is:  “De- 
fendant lives  in  Montreal  I believe,  and  is  general  manager  and 
second  vice-president  of  the  Grand  Trunk  Railway.” 

All  that  the  only  other  witness  says  about  him  is:  “Defendant 
is  resident  of  Montreal.  He  is  in  charge  of  the  operation  of  the  line 
in  Canada  and  acts  under  the  board  of  directors  who  reside  in 
England.  He  is  the  responsible  head  in  Canada  I should  say.  He 
is  occasionally  in  the  city  of  Toronto  in  reference  to  railway  business, 
I have  no  doubt.” 

This  evidence  falls  far  short  of  making  him  out  either  a principal, 
or  an  aider,  abettor  or  accessory,  in  the  offence  charged,  if  offence 
there  be. 

The  authorities  go  to  shew  that  in  order  to  hold  the  defendant 
liable  under  such  provisions  as  those  in  the  statutes  above  cited, 
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active  participation  in  the  commission  of  the  offence  must  be  proved 
against  him.  Mere  acquiescence  is  not  sufficient:  Rex  v.  Hendrie 
(1905),  11  O.L.R.  202.  For  aught  that  appears  in  this  case,  it  may 
be  that  the  defendant  may  be  personally  in  favour  of  the  company 
running  third-class  carriages,  for  a fare  of  a penny  a mile,  and  may 

M.dfCiftr6n9  J • a* 

even  have  tried  to  induce  the  board  to  do  so. 

This  point  being  conclusive  of  the  present  case,  it  becomes  un- 
necessary to  consider  the  other  objections  to  the  conviction. 

The  question  reserved  for  us  by  the  police  magistrate  should 
be  answered  in  the  negative. 

Meredith,  J.A.: — This  case  presents  upon  its  face  these  extra- 
ordinary and  illogical  features:  the  company,  and  the  company 

only,  have  been  found  guilty:  and  yet  the  individual,  and  the  in- 
dividual only,  has  been  convicted.  There  is  no  power 
to  make  a criminal  of  one  for  the  offences  of  another. 

If  the  company  have  committed  a crime,  the  company  should 
be  prosecuted,  and,  on  due  proof  of  it,  be  convicted  and  punished. 

If  the  defendant  be  guilty,  his  guilt  must  be  proved,  and  found, 
before  conviction.  There  is  no  excuse  for  his  conviction  for  an  offence 
found  to  have  been  committed  by  the  company  only.  A servant  is  not 
answerable  for  the  crimes  of  his  master;  he  is  answerable  only  for 
those  to  which  he  is  proved  to  have  been  a party.  It  is  not  needful 
to  say  what  would  have  been  the  result  if  the  police  magistrate’s 
finding  had  been  that  the  defendant  had  done  those  things  which 
he  found  that  the  company  only  had  done.  Nor  does  it  seem  to 
me  to  be  proper  to  consider  some  of  the  other  formidable  objec- 
tions to  this  conviction  in  the  absence  of  the  company  who  are 
mainly  interested  in  them. 

The  conviction  is  clearly  bad. 

G.  A.  B. 
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[IN  THE  COURT  OF  APPEAL  ] 

In  re  J.  D.  Shier  Lumber  Company  Assessment.* 


Assessment  and  Taxes — Timber  Licenses^— Lumber  Camps — Business  Tax — 
Slides  and  Dams — Assessment  Act — 4 Edw.  VII.,  eh.  23,  secs.  3,  5,  10,  31, 
33,  35  (0.)—R.S.0.  1897,  ch.  32. 

The  company,  being  manufacturers  of  lumber,  held  licenses  to  cut  timber 
on  Crown  lands  for  1906  and  1907.  They  were  assessed  in  1907  upon  their 
licenses,  and  upon  their  lumber  camps,  and  for  business  tax  at  the  camps, 
and  upon  slides  and  dams.  The  company  were  not  the  owners  of  any 
land  nor  had  they  any  office  or  mills  in  the  township  wherein  they  were 
assessed,  nor  did  they  carry  on  any  business  therein,  but  cut  timber  there, 
and  hauled  and  floated  it  to  their  mills  at  Bracebridge,  where  they  owned 
a mill  and  factory,  and  which  was  their  chief  place  of  business,  and  where 
they  were  assessed  on  such  factory  and  mill  and  also  on  business: — 

Held,  (1)  that  timber  licenses  are  not  assessable,  not  being  real  property 
within  sec.  5 of  the  Assessment  Act,  3 Edw.  VII.,  ch.  23  (O.),  and  also 
because  there  is  nothing  to  remove  the  land  from  the  category  of  property 
of  the  Crown  exempt  from  taxation.  What  the  holder  of  a timber  license 
acquires  is  a right  to  convert  into  personal  property,  and  to  thereby  acquire 
a title  to  himself  in  that  which  until  the  act  of  conversion  is  real  property 
belonging  to  the  Crown. 

2.  Lumber  camps  are  not  assessable.  They  are  mere  temporary  construc- 
tions, and  are  removed  from  time  to  time,  so  that  it  is  quite  possible  they 
may  be  in  one  municipality  one  day  and  in  another  the  next. 

3.  The  company  were  not  assessable  for  a business  tax,  under  the  conditions 
mentioned,  with  respect  to  their  camps. 

Sembl.e,  under  sec.  10,  for  a business  to  be  assessable,  the  land  occupied  or 
used  for  the  purpose  of  the  business  must  be  land  subject  to  taxation. 

4.  Slides  and  dams  constructed  on  streams  running  through  Crown  lands  out 
of  logs  the  property  of  the  Crown,  and  of  no  value  as  timber,  and  used  by 
all  persons  who  have  the  right  to  float  down  logs  are  not  assessable. 

Meredith,  J.A.,  dissenting. 
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This  was  a case  referred  to  a judge  of  this  Court  by  the  Lieu- 
tenant-Governor in  Council,  pursuant  to  sec.  77  of  the  Assess- 
ment Act,  1904,  4 Edw.  VII.  ch.  23  (0.),  in  the  following  terms: — 

(1)  The  J.  D.  Shier  Lumber  Company,  Limited,  are  manufac- 
turers of  lumber,  laths,  shingles,  flooring,  etc.,  and  in  connection 
therewith  have  acquired  and  hold  licences  to  cut  timber  on  Crown 
lands  for  the  season  of  1906  and  1907,  on  the  lands  set  out  in  the 
schedule  hereto. 

(2)  The  said  company  own  in  fee  simple  a mill  and  factory  in 
Bracebridge,  in  the  district  of  Muskoka,  which  is  their  chief  place 

*A  similar  case  involving  answers  to  the  first  three  of  the  questions  in 
this  case,  was  submitted  on  behalf  of  Mickle  Dyment  and  Son  of  Gravenhurst, 
in  the  district  of  Muskoka,  and  argued  at  the  same  time — Rep. 
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of  business,  and  where  they  are  assessed  on  such  factory  and  mill, 
and  also  on  business. 

(3)  The  said  company  maintain,  during  the  cutting  season, 
camps  in  the  woods  or  forests  upon  lands  of  the  Crown,  at  which 
they  have  shanties  or  temporary  erections  for  sleeping  in  and 
shelter  for  horses,  at  and  about  which  are  kept  stores  of  food  and 
other  supplies  for  men  and  horses  during  the  cutting  and  hauling, 
and  the  necessary  implements,  horses,  sleighs,  etc.,  for  cutting  logs 
and  hauling  them  to  the  rivers  and  lakes.  Such  camps  are  moved 
from  time  to  time  to  the  most  convenient  place,  according  to  the 
exigencies  of  business,  where  cutting  and  hauling  are  taking  place, 
and  the  logs  of  which  the  shanties  are  constructed,  being  the  property 
of  the  Crown,  of  no  value  as  timber,  are  abandoned;  the  roof,  being 
of  culled  lumber,  belonging  to  the  licensees,  is  removed  to  the  next 
camp. 

(4)  In  running  down  logs  from  the  timber  berths,  slides  and 
dams  are  constructed  out  of  logs  the  property  of  the  Crown,  of  no 
value  as  timber,  and  used  for  this  purpose  only  on  streams  running 
through  Crown  lands,  and  are  used  not  only  by  the  said  company, 
but  by  all  persons  who  have  the  right  to  float  down  logs.  When 
not  further  required  for  the  purposes  aforesaid,  such  slides  and 
dams  are  abandoned. 

(5)  The  said  company  were  assessed  in  the  present  year,  in  the 
township  of  Lawrence,  upon  the  said  licenses  to  cut  timber,  and 
upon  said  camps,  and  upon  business  tax  at  said  camps,  and  upon 
slides  and  dams  as  follows: — 
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Upon  timber  licenses $12,000 

Upon  camps 400 

Upon  business  therein 500 

Upon  slides  and  dams 5,000 


$17,900 

The  said  company  do  not  own  any  land,  nor  have  they  any 
offices  or  mills  in  the  said  township,  nor  do  they  carry  on  any  busi- 
ness therein,  but  cut  timber  therein,  and  haul  and  float  it  to  their 
mills  at  Bracebridge  only.  The  said  camps,  dams,  and  slides  are 
all  upon  Crown  lands,  and  are  temporary  structures  for  the  pur- 
pose only  of  taking  out  the  timber  to  be  cut. 
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(6)  The  said  company  appealed  against  such  assessment  to  the 
court  of  revision,  and  to  His  Honour  the  Judge  of  the  county 
court  of  the  county  of  Victoria,  both  of  whom  affirmed  the  assess- 
ment. 

(7)  The  said  company  claim  that  there  is  no  authority  or  juris- 
diction to  make  such  assessments,  on  the  ground  that  timber  licenses 
and  timber  are  not  assessable,  and  the  camps  are  not  land,  the 
servants  and  employees  being  on  Crown  lands  by  license  to  cut 
ind  carry  away  timber,  and  because  by  reason  merely  of  main- 
taining such  camps,  they  are  not  assessable  for  business  tax  in 
respect  thereof,  and  because  such  dams  and  slides  are  mere  tem- 
porary arrangements  for  conveying  timber  down  the  rivers,  and 
are  on  Crown  lands. 

The  questions  for  the  opinion  of  the  Court  are : — 

(1)  Are  the  holders  of  timber  licenses  liable  to  be  assessed 
thereon? 

(2)  Are  lumber  camps  assessable? 

(3)  Are  the  owners  of  lumber  camps  assessable  to  a business 
tax  under  the  conditions  mentioned  with  respect  to  the  camps  only? 

(4)  Are  slides  and  dams  assessable  under  the  conditions  men- 
tioned? 


The  learned  Judge  under  sub-sec.  7 of  section  7 referred  the  case 
to  the  full  Court,  and  it  was  argued  before  Moss,  C.J.O.,  Osler, 
Garrow,  Maclaren  and  Meredith,  JJ.  A.,  on  November  15th 
and  16th,  1906. 

E.  D.  Armour,  K.C.,  and  H.  W.  Mickle,  for  the  company,  contended 
that  a Crown  timber  license  gives  nothing  beyond  the  right  to  cut, 
and  that  leave  or  license  is  not  property;  that  no  property  vests  in 
the  licensee,  except  the  logs  cut  during  the  currency  of  the  license: 
R.S.O.  1897,  ch.  32,  sec.  3;  that  under  the  present  Assessment  Act, 
4 Edw.  VII.  ch.  23,  sec.  5,  personal  property  is  not  assessable, 
though  it  was  otherwise  under  R.  S.  0.  1897,  ch.  224,  sec.  7; 
that  real  property,  income,  and  business  are  alone  assessable 
now;  that  the  standing  timber  belongs  to  the  Crown,  not  to  the 
licensee;  that  sec.  35  can  only  apply  to  the  interest  of  a locatee; 
that  the  interest  referred  to  in  sec.  35  is  an  interest  which  can  be 
sold,  but  no  one  can  sell  a Crown  timber  license;  that  the  property 
itself  is  Crown  property  and  not  assessable:  Smylie  v.  The  Queen 
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(1900),  27  A.R.  172,  at  pp.  177-8;  that  in  assessment,  only  the  soil  A* 

itself  is  assessed,  not  the  various  interests  in  it,  and  the  licensee  1907 

has,  in  fact,  no  interest  in  the  land  or  ownership  of  any  kind;  that  In  re 

J 13  Shier 

as  to  camps,  if  fixtures,  they  belong  to  the  Crown,  if  not  fixtures,  Lumber  Co. 
they  are  personal  property  and  non-assessable;  that  as  to  business  Assessment 
tax,  there  can  be  no  business  tax  assessed  on  Crown  lands;  that  to 
assess  a business  tax  you  have  to  take  the  assessed  value  of  the 
land,  but  the  land  here  is  non-assessable;  that  the  proper  and  only 
place  for  a business  tax  to  be  imposed  was  where  the  factory  was, 
not  where  the  men  were  cutting  timber:  secs.  10,  32;  City  of  London 
v.  Watts  & Sons  (1893),  22  S.C.R.  300;  that  to  be  taxable  a busi- 
ness must  be  carried  on  more  or  less  continuously,  which  is  not  the 
case  at  lumber  camps;  and  that  as  to  slides  and  dams  the  same 
principles  apply  as  to  camps. 

G.  G.  Mills,  for  the  respondent,  the  township  of  Lawrence,  con- 
tended that  the  object  of  the  present  Act  was  that  the  burden  of 
taxation  shall  fall  evenly  on  all  property,  and  exemptions,  so  far  as 
can  conveniently  be  done  in  the  public  interest,  be  swept  away;  that 
the  Act  should  be  liberally  construed,  so  as  to  effect  the  purpose  of 
the  Legislature:  Weir  on  Assessment  Law,  p.  27;  that  “real 
property”  in  sec.  5 covers  timber  licenses;  that  such  limits  were 
assessable  under  R.S.O.  1897,  ch.  224;  Niagara  Falls  Park  v. 

Municipality  of  the  Town  of  Niagara  (1899),  31  O.R.  29;  Regina 
v.  County  of  Wellington  (1890),  17  A.R.  421;  Holywell  Union  and 
Halkyn  Parish  v.  Halkyn  Drainage  Co.,  [1895]  A.C.  124;  Queen  v. 

West  Middlesex  Waterworks  (1859),  1 E.  & E.  716;  that  if  home- 
steads are  taxable,  timber  licenses  should  be,  and  are,  under  sec.  35, 
read  in  connection  with  sec.  2,  sub  sec.  6,  interpreting  “tenant”; 
that  “ tenant ” includes  occupant : sec.  31,  61  Viet.  ch.  9 (O.);  that 
the  word  “rent”  is  used  throughout  in  the  conditions  of  sale  of 
timber  limits,  and  “rent”  imports  tenancy;  that  as  against  a 
private  individual  the  Court  would  compel  renewal  of  such  timber 
licenses  if  the  licensee  had  done  his  part:  McArthur  v.  Northern  and 
Pacific  Junction  R.W.  Co.  (1890),  17  A.R.  86,  at  p.  101;  that  license 
holders,  by  virtue  of  their  licenses,  acquire  an  interest  in  the  land: 

Macdonell  v.  McKay  (1868),  15  Gr.  391;  Handy  v.  Carruthers 
(1895), 25  O.Pt.279;  that  licensees  are  really  lessees:  Glenwood  Lumber 
Co.  v.  Phillips,  [1904]  A.C.  405;  they  came  under  all  three  heads 
of  tenants,  occupants,  and  persons  in  possession:  Niagara  Falls  Park 
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and  River  R.W . Co.  v.  Municipality  of  the  Town  of  Niagara,  31  O.R. 
29;  Regina  v.  Stevens  and  Anderson  (1865),  12  L.T.N.S.  491; 
Ystradyfodwg  and  Pontypridd  Main  Sewerage  Board  v.  Bensted, 
[1906]  1 K.B.  294,  308;  Allan  v.  Overseers  of  Liverpool  (1874),  L.R. 
9 Q.B.  180,  191;  Boyle  and  Davies  on  Law  of  Rating,  2nd  ed., 
pp.  76  et  seq .;  Mayer's  Law  of  Rating,  pp.  13,  23,  87;  that  as  to 
the  camps,  if  the  land  was  taxable,  these  were  taxable  with  it  ; that 
they  cost  money  to  build,  and  the  fact  of  their  being  temporary 
did  not  affect  the  matter;  that  sec.  22  requires  them  to  be  assessed 
separately ; that  slides  and  dams  are  in  the  same  position  as  camps, 
and  made  part  of  the  land  by  the  Interpretation  Clause:  sec.  2, 
sub-sec.  7 (d)  and  (e);  that  the  liability  to  be  assessed  for  business 
tax  does  not  depend  on  the  assessment  of  the  land:  sec.  10,  sub- 
sec. 1;  that  under  sec.  10,  sub-sec.  (d)  the  license  holders  are  liable 
as  manufacturers  of  saw  logs;  that  they  are  liable  to  be  assessed 
as  retail  merchants  under  sec.  10,  sub-sec.  (g)  and  as  keeping  an 
eating  house  under  sub-sec.  (h). 

Armour,  in  reply,  contended  that  if  the  Crown  had  the  whole 
interest  in  the  land,  there  could  be  nothing  to  assess  in  the  subject; 
that  the  only  right  a license-holder  had  was  to  cut  the  timber,  and 
no  tenancy  or  right  of  occupation  except  for  this  special  purpose; 
that  no . incorporeal  hereditament  was  assessable;  that  until  cut 
every  tree  remains  Crown  property;  that  sec.  151  gives  the  only 
cases  in  which  Crown  lands  are  subject  to  taxation  in  the  hands 
of  a subject;  that  the  interest  of  a timber  licensee  might  have  been 
included,  but  was  not;  that  in  the  present  case  the  license  expires 
on  April  30th,  the  very  day  by  which  the  assessor  was  to  complete 
his  roll:,  sec.  47;  that  the  assessor  could  not  tell  whether  a renewal 
license  would  be  given  or  not;  that  Glenwood  Lumber  Co.  v.  Phillips, 
[1904]  A.C.  405,  was  an  action  of  trespass,  and  only  involved  the 
point  that  the  right  of  possession  was  sufficient  to  maintain  trespass, 
the  Act  there  speaking  of  the  licensee  as  a tenant  and  the  license  as 
a lease;  he  also  cited  the  Public  Lands  Act,  R.S.O.  1897,  ch.  28, 
sec.  37. 

Mills  referred  to  sec.  9 of  the  present  Assessment  Act.,  4 Edw. 
VII.  ch.  23  (O.),  as  to  the  termination  of  licenses  on  April  30  in 
each  year. 


March  27.  Moss,  C.  J.  O.: — This  is  a case  submitted  by  the 
Lieutenant-Governor  in  Council  pursuant  to  sec.  77  of  the  Assess- 
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ment  Act,  by  which  four  questions  are  submitted  for  the  opinion 
of  the  Court. 

These  are: — 

(1)  Are  the  holders  of  timber  licenses  liable  to  be  assessed 
thereon? 

(2)  Are  lumber  camps  assessable? 

(3)  Are  the  owners  of  lumber  camps  assessable  to  a business 
tax  under  the  conditions  mentioned  with  respect  to  the  camps  only? 

(4)  Are  slides  and  dams  assessable  under  the  conditions  men- 
tioned? 

There  is  another  case  also  submitted  by  the  Lieutenant  Governor 
in  Council , in  which  the  parties  concerned  are  Mickle,  Dyment  & 
Son  and  the  townships  Sherburne,  Livingstone  and  McClintock,  in 
which  the  first  three  of  the  above  questions  are  submitted  for  the 
opinion  of  the  Court. 

The  facts  bearing  on  questions  1,  2,  and  3 are  substantially  the 
same  in  each  case.  So  far,  therefore,  as  these  questions  are  con- 
cerned, the  considerations  applicable  to  the  one  case  will  be  equally 
applicable  to  the  other. 

The  first  question  presents  for  consideration  the  inquiry  whether 
a timber  license  from  the  Crown  is  as  such  to  be  treated  as  “real 
property”  within  the  meaning  of  sec.  5 of  the  Assessment  Act, 
4 Edw.  VII.  ch.  23  (O.),  so  as  to  be  liable  to  taxation.  If  it  is  not 
real  property,  but  personal  property,  it  is  not  liable  to  taxation. 

Questions  have  not  infrequently  arisen  as  to  the  rights  of  holders 
of  timber  licenses,  and  incidentally  as  to  the  nature  and  quality  of 
a timber  license,  but  I am  not  aware  that  the  present  question 
has  ever  been  raised  under  any  previous  Assessment  Act  or  in  any 
other  way. 

By  R.S.O.  1897,  ch.  32,  sec.  2,  it  is  provided  that  the  Commis- 
sioner of  Crown  Lands  (now  the  Minister  of  Lands,  Forests,  and 
Mines),  or  certain  officers  authorized  by  him,  may  grant  licenses 
to  cut  timber  on  the  ungranted  lands  of  the  Crown,  but  no  license 
shall  be  so  granted  for  a longer  period  than  twelve  months  from  the 
date  thereof. 

By  sec.  3 (1)  the  licenses  shall  describe  the  lands  upon  which  the 
timber  may  be  cut,  and  shall  confer  for  the  time  being  on  the 
nominee  the  right  to  take  and  keep  exclusive  possession  of  the 
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lands  so  described,  subject  to  such  regulations  and  restrictions  as 
may  be  established. 

The  licenses  issue  by  the  authority  of  R.S.O.  1897,  ch.  32,  sub- 
ject to  certain  regulations  imposed  by  the  Acts  61  Viet.,  ch.  9 (O.), 
and  63  Viet.  ch.  11  (O.),  and  to  certain  other  regulations  imposed 
by  Orders-in-Council.  They  are  signed  by  the  Minister  of  Lands, 
Forests,  and  Mines,  and  on  their  face  purport  to  be  given  by  him. 
The  language  is:  “I  do  hereby  give  unto  . . . and  unto  his 

agents  or  workmen,  full  power  and  license  to  cut  every  description 
of  timber  on  lands  or  lots,  etc.  . . . and  to  hold  and  occupy 

the  said  location  to  the  exclusion  of  all  others,  except  as  herein- 
after mentioned,  from  the  day  of  19  to  the 

30th  of  April,  19  , and  no  longer  . . 

Then  follow  several  exceptions  to  the  right  of  exclusion,  e.g., 
liberty  to  any  person  or  persons  to  make  and  use  roads  upon  and 
travel  over  the  ground  licensed,  the  right  to  take  from  the  ground 
covered  by  the  license  standing  timber  without  compensation  to 
be  used  in  the  making  of  roads,  or  bridges,  or  public  works,  by  or  on 
behalf  of  the  Province,  under  the  authority  of  the  department,  and 
prohibition  of  interference  with  settlers  under  lawful  authority  or 
title  in  clearing  and  cultivation.  The  Crown  is  not  excluded 
expressly  or  by  implication. 

It  will  thus  be  seen  that  the  right  to  take  and  keep  exclusive 
possession  of  the  lands  described  in  licenses  which  is  given  by  sec.  3 
of  R.S.O.  1897,  ch.  32,  is  subject  to  restrictions  and  limitations 
materially  modifying  its  effect.  Its  nature  must  be  considered  with 
reference  to  sub-secs.  (2)  and  (3)  of  sec.  3,  which  shew  the  property 
vested  in  the  license  holders  as  contradistinguished  from  the  mere 
right  conferred  by  sub-sec.  (1).  “The  licenses  shall  vest  in  the 
holders  thereof  all  rights  of  property  whatsoever  in  all  trees,  timber, 
and  lumber  cut  within  the  limits  of  the  license  during  the  term 
thereof,  whether  the  trees,  timber,  or  lumber  are  cut  by  authority 
of  the  holder  of  the  license  or  by  any  other  person,  with  or  without 
his  consent/’  (sec.  3,  sub-sec.  2);  and  “the  licenses  shall  entitle 
the  holders  thereof  to  seize  in  revendication,  or  otherwise,  such  trees, 
timber,  or  lumber  where  the  same  are  found  in  the  possession  of 
any  unauthorized  person,  and  also  to  institute  any  action  against 
any  wrongful  possessor  or  trespasser,  and  to  prosecute  all  tres- 
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passers  and  other  offenders  to  punishment  and  to  damages,  if 
any:”  (sec.  3,  sub-sec.  3) 

That  which  is  vested  in  the  holder  of  a license  is  the  property  in 
the  trees,  timber,  and  lumber  cut  within  the  limits  during  the  term 
of  the  license;  and  to  enable  him  to  enter  and  cut,  and  to  protect 
his  property  in  all  trees,  timber,  and  lumber  that  may  be  cut  during 
the  term  of  the  license,  the  right  of  possession  is  given  him  for  the 
same  period.  The  period  is  restricted  to  a year  from  the  date  of 
the  license,  and  that  there  is  no  legal  or  equitable  right  to  an  exten- 
sion or  a renewal  seems  to  be  settled  by  authority.  In  The  Muskoka 
Mill  and  Lumber  Co.  v.  McDermott  (1894),  21  A.R.  129,  Osier,  J.A. 
(with  whom  agreed  Hagarty,  C.J.O.),  after  referring  to  the  enact- 
ments, said,  at  p.  132:  “The  legal  right  of  the  licensee,  except  as 
excepted  by  the  last  clause  of  sec.  2 of  the  Act,  ceased  with  the 
expiration  of  each  license,  and  I am  not  aware  of  any  equitable 
right  to  a renewal  capable  of  being  enforced  against  the  Crown.” 
Maclennan,  J.A.,  who  also  took  part  in  the  decision,  did  not  express 
his  view  on  this  point,  but  in  the  subsequent  case  of  Smylie  v.  The 
Queen,  27  A.R.  172,  he  said,  at  p.  185:  “The  question  whether  the 
holder  of  a license  can  compel  the  Crown  to  renew  it  has  not,  so 
far  as  I am  aware,  ever  been  determined  in  any  case  to  which  the 
Crown  was  a party,  but  it  has  arisen  and  has  been  decided  in  other 
cases,  and  is,  I think,  no  longer  open  for  discussion  in  this  Court. 
. . . I am,  therefore,  of  opinion  that  the  suppliants  have  no 

contractual  or  other  right,  as  licensees,  to  compel  the  Crown  to 
renew  their  licenses.” 

And  it  is  plain  from  the  opinions  delivered  by  the  other  members 
of  the  Court  that  they  agreed  with  him. 

Can  it  be  fairly  considered  that  a license  of  this  nature,  giving 
the  holder  a right  to  cut  trees,  timber,  and  lumber,  and  a property 
in  them  when  cut,  with  an  ancillary  right  of  possession,  the  whole 
for  a very  limited  period,  without  any  legal  or  equitable  right  of 
renewal  or  extension,  comes  within  the  contemplation  of  real 
property  as  used  in  the  5th  section  of  the  Assessment  Act?  Or  is 
there  anything  in  it  to  remove  the  land  from  the  category  of  property 
| of  the  Crown  exempt  from  taxation? 

The  land  remains,  undoubtedly,  the  property  of  the  Crown,  as 
do  also  the  trees  and  timber  until  they  are  cut.  Until  that  has 
| .been  done,  they  belong  to  the  land  and  to  the  Crown. 
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^ A-  In  Smylie  v.  The  Queen,  supra,  Osier,  J.A.,  said,  at  p.  178:  “The 

1907  right  acquired  was  to  cut,  during  the  term  of  the  license,  timber 
J belonging  to  the  Crown.  That  timber,  when  it  was  cut,  and  not 

Lumber  Co.  until  then,  became  the  property  of  the  licensee,  as  provided  by  the 
Assessment  Act.”  The  right  to  cut  does  not  divest  the  Crown  of  the  property 
Moss,  c.J.o.  in  the  timber.  To  accomplish  that,  there  must  be  an  actual  sever- 
ance. Upon  severance  the  timber  vests  in  the  licensee,  not  as  real 
property,  but,  upon  well  understood  principles,  as  personal  property. 
Then  for  the  first  time  the  title  is  changed,  together  with  the  charac- 
ter of  the  property.  If  the  interest  of  the  Crown  in  the  real  property 
covered  by  a license  to  cut  timber  is  taken  out  as  exempt  from 
taxation,  what  remains  of  real  property  liable  to  taxation? 

The  substance  is  that  the  holder  of  a license  obtains  a right  to 
convert  into  personal  property,  and  to  thereby  acquire  a title  to 
himself  in,  that  which  until  the  act  of  conversion,  is  real  property 
belonging  to  the  Crown.  There  does  not  appear  to  be  any  head 
under  which  this  right  to  cut  and  the  attendant  right  to  possession 
can  be  ranked  as  real  property  under  the  Assessment  Act. 

There  is  no  doubt  that  the  right  of  the  license-holder  has  been 
held  to  be  an  interest  in  lands  within  the  meaning  of  the  4th  section 
of  the  Statute  of  Frauds.  And  properly  so,  having  regard  to  the 
language  of  that  section,  viz.:  “No  action  shall  be  brought  upon 
any  contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  or  concerning  them.”  In  Macdonell  v.  McKay,  15  Gr. 
391,  it  was  pointed  out  by  Spragge,  V.-C.,  pp.  394-5,  that  an  interest 
in  lands  as  used  in  the  statute  is  not  to  be  taken  as  synonymous  with 
real  estate,  nor  is  it  to  be  assumed  that  that  branch  of  the  statute 
does  not  deal  with  personal  as  well  as  real  estate.  In  Bennet  v. 
O'Meara,  the  report  of  which  immediately  follows  that  of  Macdonell 
v.  McKay,  the  same  learned  Judge  held  that  a Crown  timber  license 
was  personal  property.  It  is  quite  apparent,  therefore,  that  he 
was  of  opinion  that  there  was  no  inconsistency  in  the  two  positions, 
viz.,  that,  although  a Crown  timber  license  is  personal  property, 
an  agreement  or  sale  of  it  is  within  the  Statute  of  Frauds:  sed  also 
Hoefjler  v.  Irwin  (1904),  8 O.L.R.  740.  It  appears  from  the  judg- 
ment in  Bennet  v.  O’Meara,  supra,  that  the  late  Chancellor  Van 
Koughnet  was  also^  of  the  opinion  that  timber  licenses  were  per- 
sonal property.  I am  prepared  to  accept  the  view  of  these  two 
learned  Judges  on  the  question,  and  to  hold  that  timber  limits  are 
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not  real  property  liable  to  taxation  within  the  meaning  of  sec.  5 
of  the  Assessment  Act. 

This  conclusion  appears  to  render  it  unnecessary  to  consider 
the  effect  of  sec.  35  of  the  Assessment  Act,  4 Edw.  IV.  ch. 
23  (0.),  which  was  strongly  relied  upon  by  Mr.  Mills  in  his 
able  argument  before  us.  But  I may  say  thaf  it  appears  to  me 
that  that  section  has  reference  to  an  entirely  different  class  of 
property,  i.e.,  to  real  property  which  has  been  granted  to 
an  individual,  and  in  which  the  Crown  has  acquired  an  interest, 
e.g.,  a mortgage.  The  section  is  new,  and  may  probably  have  been 
intended  to  remove  all  doubts  as  to  the  liability  of  the  interest  of 
a mortgagor  under  the  Crown,  or  his  tenant,  to  be  assessed  and  sold 
for  arrears  of  taxes:  see  Regina  v.  County  of  Wellington,  17  A.R. 
421;  and  (sub  nom.  Quirt  v.  The  Queen),  19  S.C.R.  510. 

Coming  now  to  the  second  question,  it  appears  from  the  state- 
ment of  facts  that  the  camps  are  mere  temporary  stations  in  the 
woods,  where  there  are  shanties  and  other  temporary  erections  for 
the  housing  and  feeding  of  the  men  and  horses  engaged  in  the  work 
of  cutting  and  getting  out  the  timber  and  the  storing  of  the  vehicles 
and  implements  in  use  for  these  purposes. 

They  are  removed  from  time  to  time  from  one  part  of  the  limits 
to  another,  as  occasion  may  require,  and  it  is  quite  possible  that 
they  may  be  in  one  municipality  one  day  and  in  another  the  next. 
There  seems  to  be  no  ground  on  which  they  could  be  treated  as 
liable  to  taxation. 

As  to  the  third  question,  a reference  to  the  provisions  of  sec.  10, 
under  which  a business  tax  is  imposed,  shews  that  they  have  no 
application  to  the  circumstances  stated  in  the  cases. 

The  holders  of  the  licenses  are  manufacturers  of  lumber,  etc., 
in  other  municipalities,  and  there  occupy  or  use  land  for  the  purposes 
thereof,  and  are  there  assessed  for  a business  tax.  The  work  they 
are  carrying  on  in  the  limits  does  not  fall  within  the  description  of 
any  of  the  kinds  of  business  enumerated  in  sec.  10.  Nor  are  they 
occupying  or  using  land  which  is  subject  to  taxation  for  the  purposes 
of  any  such  business.  That  the  land  occupied  or  used  must  be 
land  subject  to  taxation  seems  apparent  from  the  wording  of  sec.  10. 
The  provision  is  that  the  sum  to  be  assessed  as  a business  assess- 
ment is  to  be  computed  by  reference  to  the  assessed  value  of  the 
land  occupied  or  used. 
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C-A-  As  to  the  fourth  question,  the  statement  of  facts  shews  the 

1907  slides  and  dams  mentioned  to  be  temporary  constructions  erected 
J p)NjfE  uPon  Crown  property  merely  for  use  in  facilitating  the  passage 

Lumber  Co.  down  the  streams  of  the  logs  and  timber  cut  and  got  out  on  the 
Assessment  limits.  They  may  or  may  not  be  situate  on  the  limits  covered  by 
Moss,  c.J.o.  the  licenses.  They  are  used  by  all  persons  using  the  streams  for 
the  floating  down  of  their  logs  and  timber,  and  when  no  longer 
required  are  abandoned.  There  does  not  appear  to  be  any  ground 
for  assessing  them  under  the  Act. 

For  these  reasons  I answer  the  questions  in  the  negative. 

Osler,  J.A.: — I agree  in  this  opinion,  and  do  not  think  it  neces- 
sary to  add  anything. 


Garrow,  J.A.: — Case  stated  by  the  Lieutenant-Governor  in 
Council,  under  sec.  77  of  the  Assessment  Act. 

The  questions  are: — 

(1)  Are  the  holders  of  timber  licenses  liable  to  be  assessed 
thereon? 

(2)  Are  lumber  camps  assessable? 

(3)  Are  the  owners  of  lumber  camps  assessable  to  a business 
tax  under  the  conditions  mentioned  with  respect  to  camps  only? 

(4)  Are  slides  and  dams  assessable  under  the  conditions  men- 
tioned? 

The  facts  set  forth  in  the  case,  so  far  as  it  is  necessary  to  state 
them  here,  are  that  the  J.  D.  Shier  Lumber  Company  are  manu- 
facturers of  lumber,  laths,  shingles,  etc.,  and  in  connection  there- 
with are  the  holders  of  the  usual  timber  license  to  cut  timber  on 
Crown  lands.  Their  chief  place  of  business  is  at  the  town  of  Brace- 
bridge,  where  they  own  a mill  and  factory,  for  which  they  are 
assessed,  and  they  are  also  assessed  there  upon  the  business.  They 
maintain  moveable  camps  upon  the  Crown  lands  under  license, 
for  the  purposes  of  shelter  during  the  season  of  cutting  and  hauling 
out  the  logs,  for  their  workmen  and  horses,  and  where  they  keep 
their  stores  of  food  and  other  supplies  for  the  use  of  such  workmen 
and  horses.  They  have  also  constructed,  out  of  logs  belonging  to 
the  Crown  and  on  streams  running  through  Crown  lands,  slides  and 
dams  to  facilitate  the  floating  of  the  logs  which  they  have  or  may 
hereafter  cut  under  their  license,  but  which  may  also  be  used  by 
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all  other  persons  having  a right  to  float  logs  down  such  streams. 
They  own  no  other  lands  in  the  township  of  Lawrence,  nor  do  they 
carry  on  any  business  therein,  except  to  cut  timber  therein  under 
their  license,  and  to  haul  and  float  the  same  to  their  said  mills  at 
Bracebridge.  The  township  authorities  have,  notwithstanding, 
assessed  them  as  follows: — Upon  timber  licenses,  $12,000;  upon 
camps,  $400;  upon  business  therein,  $500;  and  upon  slides  and 
dams,  $5,000;  a total  of  $17,900. 

Obviously,  the  main  question  is:  Is  the  interest  held  by  the 
licensee  under  the  Crown  timber  license  granting  the  right  to  cut 
timber  assessable  and  liable  to  taxation? 

The  Assessment  Act,  R.S.O.  1897,  ch.  224,  had  stood,  so  far  as 
the  present  questions  are  concerned,  for  many  years  practically 
unaltered.  In  the  year  1904,  however,  a new  Assessment  Act, 
4 Edw.  VII.  ch.  23  (O.),  was  passed,  following,  I think,  upon  the 
report  of  an  eminent  commission,  to  whom  the  whole  subject  had 
been  referred,  in  which  some  important  changes  were  made,  notably 
in  the  dropping  of  personal  property  as  a subject  of  taxation,  and 
the  introduction,  for  the  first  time  in  Ontario,  of  a business  tax, 
apparently  to  take  its  place:  sec.  3.  The  business  tax,  however, 
is  to  be  based  upon  the  assessed  value  of  the  lands  upon  which 
the  business  is  carried  on  (sec.  10),  so  that,  if  the  lands  are  not 
assessable,  the  basis  for  the  imposition  of  the  business  tax  would 
not  exist. 

This  consideration,  apparently,  reduces  the  main  question  to 
this:  Is  the  licensee's  interest  under  the  license  “land”  or  “real 
property”  within  the  meaning  of  secs.  3,  5,  as  interpreted  in  sec.  2, 
sub-sec.  7.  The  “land”  in  question  is  unpatented  land  owned  by 
the  Crown,  and  therefore,  prima  facie  at  least,  not  assessable, 
under  sec.  5,  sub-sec.  1. 

Throughout  the  assessment  law  the  general  principle  in  the 
assessment  of  land  has  been  and  is  to  assess  the  entire  ownership; 
in  other  words,  the  fee  simple,  in  one  assessment,  and  not  to  assess 
separately  the  smaller  interests  which  make  up  the  whole. 
When  a tenant  alone  or  an  occupant  alone  is  assessed,  as  he  may 
be  under  the  provisions  of  the  Act,  he  is  not  assessed  for  the  mere 
value  of  his  interest,  but  for  the  whole  interest,  whether  owned  by 
him  or  not;  in  other  words,  for  the  land  itself  at  its  proper  assess- 
able value.  And  such  assessment  forms  the  basis  for  the  lien  given 
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by  the  statute,  and  for  the  subsequent  proceedings  to  enforce  it  by 
distress,  action,  or  sale,  and  in  the  case  of  sale  it  is  the  whole  interest 
and  not  merely  that  of  the  tenant  or  occupant  which  is  sold.  An 
exception  was  made  many  years  ago,  and  is  in  force  still,  in  the 
case  of  Crown  lands  under  contract  of  disposal,  with  the  result  that 
under  certain  circumstances  these  may  also  be  assessed,  and,  to 
the  extent  of  the  interest  with  which  the  Crown  has  parted,  may 
be  sold  to  realize  unpaid  taxes.  But  even  in  such  a case  it  would 
still  be  the  lands  and  not  merely  the  limited  interest  which  the 
Crown  had  granted  which  would  properly  be  assessed,  although, 
for  the  protection  of  the  Crown,  only  the  latter  could  be  sold.  And 
it  is  under  these  provisions  that  the  authority,  if  any,  to  assess 
the  lands  subject  to  a Crown  timber  license,  must  be  found,  if 
at  all. 

By  the  Public  Lands  Act,  R.S.O.  1897,  ch.  28,  sec.  37,  it  is 
provided  that  “ public  lands  for  which  no  patents  have  issued,  but 
which  have  been  sold,  leased,  located  as  free  grants,  or  appro- 
priated to  any  person,  or  for  which  licenses  of  occupation  have  been 
granted,  shall  be  liable  to  assessment.”  And  the  basis  of  assess- 
ment is  provided  in  the  next  section,  which  directs  the  Commis- 
sioner of  Crown  Lands  to  transmit  to  the  treasurer  of  every  county 
a list  of  all  the  lands  within  the  county,  patented,  located  as  free 
grants,  sold  or  agreed  to  be  sold  by  the  Crown,  or  leased  or  appro- 
priated to  any  person,  or  in  respect  of  which  a license  of  occupation 
issued  during  the  preceding  year.  A provision  substantially 
to  the  same  effect  is  contained  in  the  present  Assessment  Act, 
3 Edw.  VII.  ch.  23,  sec.  31  (O.)  And  this  or  a similar  provision  has 
been  in  the  statutes  for  many  years,  ever  since,  indeed,  unpatented 
lands  were  first  rendered  subject  to  assessment:  see  Church  v. 
Fenton  (1878),  28  C.  P.  384,  where  Gwynne,  J.,  fully  sets  out  the 
history  of  the  legislation. 

And  sec.  151,  sub-sec.  3,  of  the  present  Assessment  Act  pro- 
vides that  where  the  interest  sold  for  arrears  of  taxes  is  that  of  a 
lessee,  licensee,  or  locatee,  the  tax  deed  shall  be  valid  without 
requiring  the  consent  of  the  Commissioner  of  Crown  Lands. 

Crown  timber  licenses  are  issued  under  the  authority  of  R.S.O. 
1897,  ch.  32.  In  that  statute  they  are  throughout  called  licenses, 
and  their  term  is  fixed  at  not  longer  than  twelve  months.  And, 
although  they  may  be  renewed,  such  renewal  is  not  as  of  right, 


ONTARIO  LAW  REPORTS. 


223 


XIV. 


but  of  grace,  and  new  terms  may  be  imposed:  see  Smylie  v.  The 
Queen , 27  A.R.  172. 

What,  then,  is  the  nature  of  the  interest  conferred  upon  the 
licensee?  Is  it  “land”  or  “real  property,”  or  is  it  merely  a per- 
sonal interest,  or  what  is  known  as  personal  property  as  distin- 
guished from  real  property  or  land.  That  it  is  an  interest  in  land 
within  the  meaning  of  the  Statute  of  Frauds  was  held  in  this  Court 
in  the  case  of  Hoeffler  v.  Irwin,  8 O.L.R.  740.  But  that  does  not 
determine  the  question,  because  there  are,  undoubtedly,  purely 
personal  interests  in  land  which  fall  within  the  provisions  of  that 
statute,  such  as  all  leases  for  terms  of  years,  except  those  expressly 
excepted  from  its  provisions.  And  in  Bennet  v.  O’Meara , 15  Gr. 
396,  referred  to  by  Osier,  J.A.,  in  Hoeffler  Irwin,  apparently  with- 
out disapproval,  it  was  expressly  held  that  the  interest  in  question 
is  personal  property,  and  not  land  or  real  property.  And  since 
under  the  present  Act  there  is  no  power  to  assess  personal  property, 
we  could  not,  in  my  opinion;  sustain  the  assessment  in  question 
without  overruling  that  case,  which  I am  by  no  means  prepared  to 
do.  I do  not  like,  however,  to  part  with  the  matter  without  re- 
ferring a little  more  in  detail  to  the  contentions  put  forward  by 
Mr.  Mills  in  his  careful  and  able  argument  for  the  township.  He 
evidently  placed  much  reliance  upon  sec.  35,  a new  section.  But 
it  is  clear  that  it  has  no  application  to  the  case  of  land  owned  by 
the  Crown  and  a limited  interest  held  by  anyone  else.  Exactly 
the  converse  case  is  that  intended  to  be  covered,  namely,  land 
owned  by  someone  else,  and  a limited  interest  held  by  the  Crown. 

He  also  contended  that,  from  the  nature  of  the  exclusive  occu- 
pation conferred  upon  the  licensee,  he  must  be  regarded  as  lessee 
or  at  least  as  occupant,  and  should  be  assessed  in  one  or  other  of 
these  characters,  under  the  provisions  of  sec.  33.  But  it  is  quite 
clear  that  that  section  deals  with  only  the  mode  of  carrying  into 
effect  the  making  of  the  assessment  upon  the  classes  of  property 
named  in  secs.  3 and  5,  and  was  not  intended  to  enlarge  or  increase 
the  obligation. 

For  the  proposition  that  the  licensee  is  really  a lessee,  he  re- 
ferred to  and  relied  upon  the  case  of  The  Glenwood  Lumber  Co.  v. 
Phillips,  [1904]  A.C.  405.  That  was  the  case  of  a license  granted 
by  the  Government  of  Newfoundland  to  cut  timber  upon  Crown 
lands  for  a term  of  21  years  at  an  annual  rental  of  $96  and  a bonus 
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of  $40.  In  the  license,  as  pointed  out  by  Lord  Davey,  at  p.  408, 
it  is  indifferently  called  a license  and  a demise,  but  in  the  Act  under 
which  it  was  granted  it  is  spoken  of  as  a lease,  and  the  holder  of  it 
as  the  lessee.  No  similar  words  occur  in  our  statute,  R.S.O.  1897, 
ch.  32.  The  licenses  are  there  throughout  called  licenses,  and  are 
expressly  confined  to  a term  of  twelve  months  (sec.  2,  sub-sec.  2), 
and  the  words  “ lease,”  “ lessee,”  do  not  once  appear. 

There  are  thus  important  differences  between  the  Newfound- 
land license,  or  lease,  as  it  was  held,  and  ours,  sufficient,  I think, 
to  retain  the  latter  within  the  definition  of  license  without  in  any 
degree  disregarding  the  judgment  of  the  Privy  Council  upon  different 
facts. 

But  I am  not  sure  that  it  would  advance  the  case  of  the  town- 
ship to  hold  that  the  true  construction  of  the  license  is  that  of  a 
lease.  That  alone  would  not  convert  the  leasehold  interest  into 
“land”  or  “real  property,”  within  the  meaning  of  secs.  3 and  5. 

The  only  thing  calculated  to  give  colour  to  the  argument  that 
I have  been  able  to  find  is,  I think,  to  be  found  in  the  use  of  the 
words  “leased,”  “lessee,”  used  in  the  section  before  quoted,  from 
the  Public  Lands  Act,  and  the  use  of  similar  words  in  secs.  31 
and  151  of  the  present  Assessment  Act,  4 Edw.  VII.,  ch.  23  (O.). 
The  use,  however,  of  these  words  is  not  new,  but  extends  back  for 
many  years.  And  even  if  not  in  the  new  schedule  by  inadvert- 
ence, they  should  not  receive  a larger  meaning  than  they  received 
in  the  old,  when  personal  property  was  really  assessable. 

The  fact  is  that  such  interests  have  not  hitherto  been  taxed — 
an  inconclusive  circumstance,  of  course.  We  are  not  told  in  the 
case  whether  in  the  returns  required  by  sec.  31  and  its  prototypes 
timber  licenses  are  included,  and  that  information,  even  if  it  is  so — 
that  is,  that  they  were  not  included— would  also  be  inconclusive. 

It  is,  however,  safe,  I think,  to  assume  that  if  they  had  been 
included,  there  would  at  least  have  been  an  attempt  long  ago  by 
the  local  authorities  to  impose  such  a tempting  tax.  However  that 
may  be,  I have  already  intimated  my  own  decided  opinion  to  be 
that  timber  licenses  are  not  leases,  but  licenses  merely,  as  the 
statute  calls  them,  and  therefore  not  properly  the  subject  of  such 
a return.  Moreover,  and  in  any  event,  I think  the  leases  men- 
tioned in  the  sections  under  discussion  were  intended  to  be  and 
should  be  confined  to  what  are  strictly  leases,  and  should  not  be 
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held  to  include  instruments  which,  by  a more  or  less  doubtful  con- 
struction, may  be  so  regarded  by  a Court. 

The  rule  of  strict  construction  is  applicable  to  statutes  imposing 
a tax.  As  said  by  Parke,  B.,  in  In  re  Micklethwait  (1855),  11  Exch. 
452,  at  p.  456:  “It  is  a well-established  rule,  that  the  subject  is 
not  to  be  taxed  without  clear  words  for  that  purpose/’  see  also 
The  Stockton  R.W.  Co.  v.  Barrett  (1844),  11  CL  & F.  590;  Tennant 
v.  Smith,  [1892]  A.C.  150.  In  the  latter  case,  at  page  154,  Lord 
Halsbury  said:  “Cases,  therefore,  under  the  Taxing  Acts  always 
resolve  themselves  into  a question  whether  or  not  the  words  of  the 
Act  have  reached  the  alleged  subject  matter  of  taxation.” 

Applying  these  words  of  the  Lord  Chancellor  to  the  case  in 
hand,  I am  of  the  opinion  that  the  words  of  the  present  Assessment 
Act  have  not  reached  the  subject  matters  sought  to  be  taxed,  and 
that  all  the  questions  should  be  answered  in  the  negative. 
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If  I am  wrong  in  thus  interpreting  the  legislative  intention,  it  is 
some  consolation  to  know  that  the  error  can  be  speedily  corrected 
by  further  legislation. 


Maclaren,  J.A. : — In  endeavouring  to  answer  the  questions  sub- 
mitted to  us  in  these  two  cases,  it  is  necessary  for  us  to  construe 
certain  sections  of  the  Assessment  Act  of  1904  (4  Edw.  VII. 
ch.  23  (O.) ),  and  of  the  Crown  Timber  Act,  R.S.O.  1897,  ch.  32. 

The  main  question  is:  are  timber  licenses  assessable?  The 
minor  questions  require  independent  consideration. 

In  construing  the  Act  of  1904,  it  is  important  that  we  should 
look  at  some  sections  of  the  Act  which  it  superseded,  R.S.O.  1897, 
ch.  224,  and  decisions  thereon,  which  may  throw  light  upon  the 
I present  questions. 

Under  the  old  Act,  all  property  in  the  Province,  whether  real  or 
| personal,  was  liable  to  taxation  subject  to  certain  exemptions 
enumerated  in  sec.  7,  income  being  included  in  personal  property. 
Under  sec.  13,  the  assessor  was  required  to  prepare  a roll  in  which 
; he  set  down  inter  alia  the  name  of  each  person  having  taxable 
| property  in  the  municipality,  with  certain  particulars  regarding  the 
| same,  including  their  taxable  income. 

One  of  the  principal  changes  introduced  by  the  Act  of  1904  was 
i the  abolition  of  the  taxation  on  personal  property,  and  in  lieu 
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thereof  the  imposition  of  a business  tax,  which  will  be  more  fully 
considered  in  the  answer  to  the  third  question  submitted  to  us. 

The  5th  section  of  the.  new  Act  is  the  one  that  relates  to  the 
question  of  the  taxation  of  real  property  and  income.  It  reads  as 
follows:  “All  real  property  in  this  Province,  and  all  income  derived 
either  within  or  out  of  this  Province  by  or  on  behalf  of  any  person 
resident  therein,  or  received  in  this  Province  by  or  on  behalf  of 
any  person  resident  out  of  the  same,  shall  be  liable  to  taxation/7 
subject  to  the  list  of  exemptions  that  follow.  The  only  one  of 
those  exemptions  that  will  require  our  consideration  is  Number  1, 
viz.,  the  interest  of  the  Crown  in  any  property. 

Section  2,  sub-sec.  7,  of  the  Act  declares  that  “land77  and  “real 
property77  shall  include:  “(a)  land  covered  with  water;  (b)  all 
trees  and  underwood  growing  upon  land;  (c)  all  mines,  minerals, 
gas,  oil,  salt,  quarries,  and  fossils  in  and  under  land;  (d)  all  build- 
ings, or  any  part  of  any  building,  and  all  structures,  machinery, 
and  fixtures,  erected  or  placed  upon,  in,  over,  under,  or  affixed  to 
land;  (e)  all  structures  and  fixtures  erected  or  placed  upon,  in, 
over,  under,  or  affixed  to  any  highway,  rbad,  street,  lane,  or  public 
place  or  wrater;  but  not  the  rolling  stock  of  any  railway,  electric 
railway,  tramway,  or  street  railway.77 

The  first  and  main  question  we  are  asked  is:  “Are  the  holders 
of  timber  licenses  liable  to  be  assessed  thereon?77  If  liable  at  all, 
it  must  be  under  the  head  of  real  property;  so  that  the  question 
really  is:  “Are  timber  licenses  real  property  within  the  meaning 
of  sec.  9 of  the  Act?77 

The  licenses  are  issued  by  the  Government  under  the  Crown 
Timber  Act,  R.S.O.  1897,  ch.  32;  sec.  2 of  which  provides  that 
licenses  may  be  granted  to  cut  timber  on  the  ungranted  lands  of 
the  Crown,  and  that  no  license  shall  be  granted  for  “a  longer  period 
than  twelve  months  from  the  date  thereof.77  Section  3 reads: 
“The  licenses  shall  describe  the  lands  upon  which  the  timber  may 
be  cut,  and  shall  confer  for  the  time  being  on  the  nominee  the  right 
to  take  and  keep  exclusive  possession  of  the  lands  so  described, 
subject  to  such  regulations  and  restrictions  as  may  be  established. 
(2)  The  licenses  shall  vest  in  the  holders  thereof  all  rights  of  property 
whatsoever  in  all  trees,  timber,  and  lumber  cut  within  the  limits 
of  the  license  during  the  term  thereof,  whether  the  trees,  timber, 
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and  lumber  are  cut  by  authority  of  the  holder  of  the  license,  or  by 
any  other  person,  with  or  without  his  authority.” 

Section  22  of  the.  Assessment  Act,  4 Edw.  VII.  ch.  23  (O.),  sets  out 
the  duties  of  an  assessor  in  preparing  the  assessment  roll,  the  par- 
ticulars regarding  the  persons  and  property  affected  being  set  down 
in  32  separate  columns.  The  form  of  the  rolls  is  to  be  uniform, 
except  that  in  cities  and  towns  certain  additional  particulars  re- 
lating to  owners,  occupants,  and  lessees  may  be  given,  c,nd  columns 
inapplicable  to  cities  and  towns  may  be  omitted. 

The  stated  cases  set  out  that  these  two  parties  were  assessed 
respectively,  “upon  timber  licenses,  $26,500,”  and  “upon  timber 
licenses,  $12,000.”  We  are  not  informed  under  which  of  the 
columns  (if  any)  of  the  assessment  roll  these  assessments  were 
placed.  If  the  assessors  took  the  limits  described  in  the  licenses 
so  far  as  they  were  respectively  within  their  municipalities,  and  set 
down  opposite  the  names  of  the  holders  the  information  to  be  given 
in  the  roll,  they  would  set  down  in  column  13,  “the  actual  value  of 
the  parcel  of  real  property,  exclusive  of  the  buildings  thereon;” 
in  column  14,  “the  value  of  buildings;”  in  column  15,  “total  actual 
value  of  the  parcel  of  real  property;”  in  column  16,  “total  amount 
of  taxable  real  property;”  and  the  additional  particulars  as  to 
concessions,  lots,  number  of  acres,  etc.,  to  be  inserted  in  other 
columns. 

By  sec.  22,  sub-sec.  1 ( e ),  “Subject  to  the  provisions  of  sub- 
section 5 of  th  s section,  where  land  is  assessed  against  both 
owner  and  tenant,  both  names  shall  be  placed  on  the  roll,  and  shall 
be  bracketed  opposite  the  land,  and  both  names  shall  be  numbered 
on  the  roll.”  By  sec.  2,  sub-sec.  6,  “ ‘ Tenant’  shall  include  occu- 
pant and  the  person  in  possession  other  than  the  owner.” 

The  Crown  is,  undoubtedly,  the  owner  of  the  lands  covered  by 
these  licenses,  including  the  trees  upon  them;  and  it  is  only  when 
the  trees  are  cut  that  they  become  the  property  of  the  licensees. 
They  then  become  personal  property,  and  are  not  taxable  under 
the  new  Act. 

Section  22,  sub-sec.  1 (e)  provides  that  “where  land  is  assessed 
against  both  owner  and  tenant,  both  names  shall  be  placed  on  the 
roll  and  shall  be  bracketed  opposite  the  land,  and  both  names  shall 
be  numbered  on  the  roll.”  That  clause  does  not . apply  here, 
j The  interest  of  the  Crown  is  not  taxable  under  sec.  5,  sub-sec.  1, 
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and  I do  not  think  that  a licensee  is  a tenant  within  the  meaning 
of  the  Assessment  Act.  For  a discussion  of  the  meaning  of  the 
word  “occupant”  see  Bank  of  Toronto  v.  Fanning  (1870-1),  17  Gr. 
514,  and  18  Gr.  391;  and  Conway  v.  Canadian  Pacific  R.W.  Co. 
(1885),  7 O.R.  673. 

Mr.  Mills  argued  that,  inasmuch  as  the  departmental  conditions 
of  sale  of  timber  berths  speak  of  a “ground  rent,”  this  points  to  a 
tenant.  The  answer  to  this  is  that  we  must  look  to  the  real  nature 
of  the  transaction  as  fixed  by  the  statute,  and  any  words  going 
beyond  that  in  any  regulation  of  the  department  would  be  in- 
effectual to  change  the  nature  of  the  rights  conferred  by  the  license. 
I am  of  opinion,  however,  that  the  mere  use  of  such  words,  even  if 
authorized,  would  not  have  the  effect  claimed. 

He  also  cited  sec.  35.  That  provides  that  “the  owner  of  any 
land  in  which  the  Crown  has  an  interest,  and  the  tenant  of  any  such 
land  (except  a tenant  occupying  the  same  in  an  official  capacity 
under  the  Crown),  shall  be  assessed  in  respect  of  the  land  in  the 
same  way  as  if  the  interest  of  the  Crown  was  held  by  any  other 
person.”  In  my  opinion  this  section  refers  solely  to  land  in  which 
the  Crown  has  an  interest,  and  which  is  owned  by  some  one  else, 
and  is  intended  to  provide  that,  notwithstanding  the  interest  of 
the  Crown,  the  owner  of  such  land,  and  also  the  tenant  (if  there 
be  a tenant  who  does  not  occupy  in  an  official  capacity  under  the 
Crown),  shall  be  assessed  as  if  some  other  person  held  the  interest 
which  is  held  by  the  Crown.  In  the  cases  before  us  the  Crown 
itself  is  the  owner,  and  the  section  is  inapplicable,  the  expression 
“such  land”  applying  only  to  land  which  has  some  other  owner, 
and  the  interest  of  the  Crown  referred  to  being  some  interest  other 
than  that  of  ownership. 

Mr.  Mills  also  argued  that  such  licenses  would  be  assessable 
under  the  old  Act,  R.S.O.  1897,  ch.  224,  sec.  7,  sub-sec.  2,  which 
provided  that  where  any  property  vested  in  the  Crown  is  occupied 
by  any  person  otherwise  than  in  an  official  capacity,  the  occupant 
shall  be  assessed  in  respect  thereof,  but  the  property  itself  shall 
not  be  liable.  We  were  not  informed,  nor  am  I aware  that  timber 
limits  under  license  were  ever  assessed  under  the  old  law,  and  if 
the  Legislature  intended  that  they  should  be  assessed  under  the 
new  Act,  I think  it  would  have  used  language  that  would  have 
reasonably  indicated  such  an  intention,  and  would  have  given  to 
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assessors  directions  or  forms  that  might  apply  or  be  reasonably 
adapted  to  such  assessment.  The  limits  covered  by  timber  licenses 
are  of  great  extent  and  in  different  parts  of  the  Province,  so  that 
they  could  scarcely  have  been  entirely  overlooked  or  forgotten. 

The  Act  4 Edw.  VII.  ch.  23  (O.),  itself  shews  that  the  Legis- 
lature had  in  mind  the  question  of  Crown  property  passing  into 
the  hands  of  taxable  persons  by  sale,  lease,  license  or  otherwise. 
Sec.  31  provides  that  the  Commissioner  of  Crown  Lands  shall  every 
year  transmit  to  the  treasurer  of  every  county,  city,  or  town  a list 
of  all  the  land  within  the  county,  city,  or  town  patented,  located 
as  free  grants,  sold  or  agreed  to  be  sold  by  the  Crown,  or  leased, 
or  appointed  to  any  person,  or  in  respect  to  which  a license  of  occu- 
pation issued  during  the  year.  The  county  treasurer  is  to  send  to 
the  clerk  of  each  municipality  a list  of  such  lands  in  his  munici- 
pality, and  the  clerk  to  send  to  the  assessor  a list  of  those  assessable 
in  his  district.  A similar  provision,  including  notice  of  cancella- 
tion, is  found  in  sec.  38  of  the  Public  Lands  Act.  Section  37  of  the 
Public  Lands  Act,  R.S.O.  1897,  ch.  28,  also  provides  that  “ public 
lands  for  which  no  patents  have  issued,  but  which  have  been  sold, 
leased,  located  as  free  grants  or  appropriated  to  any  person,  or  for 
which  licenses  of  occupation  have  been  granted,  shall  be  liable  to 
assessment  in  the  municipalities  in  which  they  respectively  lie, 
from  the  date  of  the  sale,  lease,  location,  appropriation,  or  license.” 

Timber  licenses  do  not  fall  under  either  of  these  sections,  and 
there  appears  to  be  no  corresponding  provision  regarding  them.  It 
is  a fair  inference  that  they  were  not  intended  to  be  treated  in 
the  same  way. 

Among  the  cases  in  which  the  effect  of  these  licenses  and  the 
nature  of  the  rights  conferred  by  them  upon  the  licensees  were 
considered,  I may  refer  to  two  in  this  Court.  In  Smylie  v.  The 
Queen,  27  A.R.  172,  attention  was  called  to  the  fact  that  the  license 
could  be  granted  for  a period  of  twelve  months  and  no  longer;  that 
the  right  acquired  was  to  cut  during  the  term  of  the  license  timber 
belonging  to  the  Crown;  that  the  timber  when  it  was  cut,  and  not 
until  then,  became  the  property  of  the  licensee;  and  that  when  a 
new  license  was  granted  the  Crown  was  dealing  with  its  own  prop- 
erty, and  not  with  the  property  of  the  licensee.  In  Hoeffler  v. 
Irwin,  8 O.L.R.  740,  it  was  held  in  this  Court  (although  the  earlier 
cases  were  conflicting)  that  a contract  for  the  sale  of  an  interest 
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in  a timber  limit  is  an  agreement  for  the  sale  of  an  interest  in  land 
within  the  4th  section  of  the  Statute  of  Frauds. 

The  question  in  this  last  case  is  by  no  means  the  same  as  that 
LdmberOo.  which  we  have  to  consider  here.  There  may  be  various  interests 
Assessment  jn  iancj  that  are  not  assessable.  It  is  not,  strictly  speaking,  the 
Maciaren, j.a.  interest,  but  the  land  itself,  which  is  assessable  under  the  Act. 

Under  sec.  151,  where  the  Crown  has  an  interest  in  land  of  which 
the  taxes  are  in  arrear,  the  interest  only  of  persons  other  than  the 
Crown  shall  be  sold  for  such  taxes.  In  such  cases  the  lands  them- 
selves would  be  assessed;  it  is  only  when  they  come  to  be  sold 
that  the  separate  interest  of  the  taxable  persons  is  considered. 

I am  consequently  of  opinion  that  the  first  question  should  be 
answered  in  the  negative. 

A good  deal  of  what  has  been  said  will  also  apply  to  the  second 
question.  The  word  “ camps”  used  in  the  stated  cases  is  not  to 
be  found  in  the  Assessment  Act.  From  their  description  in  the 
stated  cases  they  include,  but  are  something  more  than  and  different 
from,  the  “ shanties  or  temporary  erections  ” mentioned.  As  such 
“camps”  I find  no  authority  in  the  Act  for  assessing  them.  If  the 
shanties  or  structures  had  a separate  value,  and  were  assessed  in 
column  14,  “value  of  buildings,”  against  the  licensees  as  occupants, 
such  a case  might  require  further  consideration,  but  the  present 
question,  Number  2,  should  also,  in  my  opinion,  be  answered  in 
the  negative. 

As  to  the  third  question,  relating  to  the  business  assessment 
at  the  camps,  the  stated  cases,  if  taken  literally,  would  of  them- 
selves preclude  an  affirmative  answer.  They  state  that  these 
licensees  do  not  “carry  on  any  business”  in  either  of  these  town- 
ships. But  even  if  this  statement  were  not  made,  I am  of  opinion 
that,  on  the  other  facts  alleged,  the  question  would  require  a nega- 
tive answer.  These  licensees  are  not  carrying  on  in  either  of  these 
townships  any  of  the  branches  of  business  mentioned  and  described 
in  sec.  10  of  the  Act,  and  if  they  were,  the  business -assessment  “is 
to  be  computed  by  reference  to  the  assessed  value  of  the  land  so 
occupied”  by  them.  Here  the  land  has  no  assessed  value  and 
has  not  been  assessed,  so  that  the  foundation  is  wanting.  We  have 
not  been  asked  any  question  as  to  their  liability  as  “manufac- 
turers” of  the  logs  into  which  they  cut  the  trees,  but  even  this 
would  appear  to  require  the  same  answer,  so  far  as  the  facts  are 
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disclosed  in  the  present  cases.  These  facts  shew  that  the  real 
business  of  these  licensees  is  actually  carried  on  elsewhere  than  in 
these  townships,  namely,  at  Gravenhurst  and  Bracebridge  respec- 
tively, where  they  carry  on  the  business  of  manufacturers:  see  De 
Beers  Consolidated  Mines,  Limited  v.  Howe,  [1906]  A.C.  455. 

In  the  case  of  Shier  v.  Lawrence  a fourth  question  is  asked  as  to 
the  assessment  of  slides  and  dams  constructed  on  streams  running 
through  Crown  lands  out  of  logs  the  property  of  the  Crown  and  of 
no  value  as  timber,  and  used  not  only  by  the  company  but  by  all 
persons  who  have  the  right  to  float  down  logs.  These  streams  are 
highways,  and  the  land  forming  their  bed  and  banks  belongs  to 
the  Crown.  I do  not  see  how  these  dams  aiid  slides  could  be 
assessed  any  more  than  if  any  person  using  an  ordinary  highway 
belonging  to  the  Crown  should  be  allowed  to,  and  should  choose 
to,  improve  the  highway  by  placing  in  bogs  or  other  places  difficult 
to  be  traversed,  timber  or  other  materials,  in  order  to  make  the 
same  passable  for  himself  and  others.  The  Act  makes  no  provision 
for  such  an  assessment,  and  I cannot  think  that  it  was  contem- 
plated. 

This  question  also  should  receive  a negative  answer. 
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Meredith,  J.A.: — The  fifth  section  of  the  Act  decrees  that  all 
land  in  the  Province  shall  be  taxed:  this  includes  the  Crown  lands 
in  question;  but  by  the  first  sub-section  of  that  section  the  “ interest” 
of  the  Crown  in  all  lands  is  made  exempt;  this  sub-section,  there- 
fore, exempts  from  taxation  the  whole  of  the  interests  of  the  Crown 
in  the  lands  in  question,  and,  if  such  interests  comprise  everything, 
the  whole  of  the  lands  are  exempt;  but,  if  not,  if  there  be  any  other 
interest  in  the  lands,  it  is  taxable,  unless  otherwise  exempted.  It 
is,  therefore,  not  a question  of  liability  to  taxation  but  of 
exemption  from  the  general  liability,  of  all  lands  in  the  Province, 
to  taxation. 

Take  out  of  the  lands  in  question  the  whole  interest  of  the  Crown, 
and  there  yet  remain  interests  of  value — the  interests  of  the  licensees 
— and  it  is  immaterial  whether  such  interests  are  inheritable  estates 
or  not,  or  whether  they  are  demises  or  not,  or  whether  merely 
profits  a prendre / they  are  interests  in  the  lands  which  are  not 
exempt  as  interests  of  the  Crown;  and  so  are  taxable,  not  being 
otherwise  exempted.  If  they  were  demises  for  99  years  or  999 
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years,  would  they  not  be  taxable?  The  effect  of  holding  them 
to  be  exempt  because  a personal  interest  in  the  land,  is  to  hold 
that  demises  amounting  to,  substantially,  the  fee,  would  also 
be  exempt,  which  would  be  absurd.  But  put  on  the  lowest 
grounds,  as  profits  a 'prendre,  they  are  mixed  hereditaments. 

It  is  not  contended  that  the  timber  which  the  licensees  have 
the  right  to  cut  has  been,  either  in  fact  or  in  law,  converted  into 
chattels;  it  is  yet  part  of  the  land. 

If  the  licensees  carry  on  any  taxable  business  upon  these  lands, 
they  are  liable  to  a business  tax  based  upon  the  value  of  the  taxable 
interest  in  them;  but  merely  felling  the  trees  and  cutting  them 
into  logs  where  they  fall,  so  that  they  may  be  conveniently 
moved,  would  not,  in  my  opinion,  be  such  a business. 

All  structures  owned  by  the  licensees,  and  which  increase  the 
value  of  their  interests  in  the  lands,  are  taxable  as  part  of  such 
interests,  not  separately. 


A.  H.  F.  L. 
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[RIDDELL,  J.] 

Ruetsch  v.  Spry. 


1907 

April  11. 


Vendor  and  Purchaser — Sale  of  House  and  Portion  of  Land — Boundary  Line — 
Interference  by  Fence  with  Enjoyment  of  Vendee — Derogation  from  Grant — 
Injunction. 

Defendant,  being  the  owner  of  certain  land,  on  the  east  end  of  which  was  a 
house  lighted  by  windows  on  the  west  side,  sold  and  conveyed  part  of  the 
land,  including  that  part  upon  which  the  house  was  built,  to  the  plaintiff. 

The  defendant  subsequently  built  a high  fence  very  close  to  the  house,  entirely 
on  his  own  land,  but  up  to  the  boundary  line.  The  fence  cut  off  the  light, 
and  by  excluding  the  air  impaired  the  ventilation,  and  the  snow  and  ice 
collected  in  the  narrow  space  between  the  fence  and  the  house  from  which 
it  could  not  be  removed,  and  when  melting  in  the  spring  the  water  could 
not  run  away,  but  soaked  through  the  walls  of  the  house: — 

Held,  that  the  defendant  could  not  derogate  from  his  Own  grant,  and  as  the 
plaintiff  was  thus  deprived  of  that  comfortable  and  reasonable  enjoyment 
of  the  house  which  he  had  a right  to  expect,  an  injunction  was  granted 
restraining  the  defendant  from  continuing  the  fence  in  such  a way  as  to 
interfere  with  that  enjoyment. 


This  was  an  action  by  the  purchaser  of  a house  and  land  to 
compel  his  vendor  to  remove  a fence  which  he  had  erected  on  the 
boundary  line  between  the  land  sold  and  the  land  retained,  which 
cut  off  light  and  air,  and  collected  snow  and  ice  in  such  a manner 
as  to  interfere  with  the  enjoyment  of  the  house  and  land  sold. 


The  action  was  tried  at  Peterborough,  on  the  8th  of  April, 
1907,  before  Riddell,  J.,  without  a jury. 

The  facts  are  stated  in  the  judgment.. 

D.  O’Connell  and  G.  N.  Gordon , for  the  plaintiff. 

George  Edminson,  K.C.,  for  the  defendant. 

April  11.  Riddell,  J.: — The  defendant  for  more  than  fifty  years 
was  the  owner  of  a lot  in  Peterborough.  At  the  time  of  his  ac- 
quiring the  property,  there  was  a house  at  the  south-east  corner,  in 
which  he  afterwards  lived  for  about  twenty  years  himself,  putting 
a small  addition  thereto;  but  otherwise  the  house  is  the  same  now  as 
when  he  bought — the  main  part  of  the  house  being  more  than 
sixty  years  old  and  the  addition  more  than  forty — a part,  perhaps, 
having  been  more  recently  built.  The  house  in  part  and  the 
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addition  chiefly  were  lighted  from  the  west,  the  windows  now 
existing  being  of  the  same  size  and  in  the  same  position  as  they 
always  have  been. 

There  were,  and  are  now,  no  other  buildings  upon  the  lot  near, 
all  the  lot  west  of  the  house  being  vacant  land. 

In  May,  1903,  the  defendant  made  a conveyance  to  the  plaintiff 
of  a part  of  the  lot,  including  part  of  that  upon  which  the  house 
was  built.  The  grant  is  made  in  pursuance  of  the  Act  respecting 
Short  Forms  of  Conveyances.  A dispute  having  arisen  as  to  the 
land  conveyed,  an  action  was  brought  by  the  present  plaintiff 
against  the  present  defendant,  setting  out  that  it  was  the  intention 
to  convey  “the  dwelling-house,  kitchen  and  shed,  and  other  build- 
ings, premises,  and  appurtenances  thereto  belonging.”  The  deed 
did  not  cover  all  the  land,  and  the  plaintiff  asked  for  a rectifica- 
tion of  the  deed  accordingly,  adding  a prayer  for  general  relief. 

The  defendant  pleaded  that  the  conveyance  correctly  set  out 
the  land  sold. 

This  action  was  tried  by  my  brother  Anglin,  at  Toronto,  in 
April,  1906,  and  he  found  in  favour  of  the  plaintiff,  declaring  the 
land  conveyed  by  the  deed  to  be  bounded  on  the  west  by  a line 
running  vertically  under  the  outer  margin  of  the  eave  of  the  build- 
ing, from  the  north-west  corner  of  the  house,  southerly  for  a distance 
not  material  to  be  set  out,  and  then  in  this  straight  line  produced 
southerly.  By  reason  of  the  fact  that  the  orientation  of  the  house 
is  not  the  same  as  that  of  the  lot,  but  at  a certain  point  the  west 
side  of  the  house  trends  to  the  east,  this  western  line  so  defined  by 
the  court  is  at  the  south  end  of  the  house  somewhat  further  from 
the  building  than  at  the  north  end.  This  line  is  distant  from  the 
wall  of  the  building  at  the  north  about  eight  inches,  at  the  south 
about  two  feet  — the  outer  margin  of  the  eave  of  the  building,  as 
I have  said,  running  vertically  above  the  line  for  a certain  distance, 
and  then  trending  toward  the  east. 

The  defendant,  in  October,  1906,  began  to  build  a fence  along 
this  line,  taking  care  that  the  posts,  about  six  inches  in  diameter, 
which  he  set,  should  have  their  eastern  side  just  at,  but  not  beyond 
the  boundary  declared  by  the  Court ; and  as  he  put  the  boards 
constituting  the  fence  on  the  west  side  of  the  posts,  the  whole  of 
the  fence  was  upon  his  own  land. 

He  was  written  to  by  the  solicitor  for  the'  plaintiff  as  to  the  effect 
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such  a fence  would  have  on  the  plaintiff’s  property,  and  warned 
that  an  action  would  be  brought.  The  fence,  which  he  was  putting 
up  was  a close  board  fence  some  seven  feet  in  height,  and  it  was 
pointed  out  to  him  that  a picket  fence  would  be  less  expensive,  and 
would  produce  little  or  no  difficulty.  Apparently,  before  he  had 
begun  to  build  the  fence,  and  while  he  was  preparing  to  do  so,  he 
had  been  written  to  by  the  solicitors,  with  a warning  of  the  result 
of  his  proposed  fence;  but  neither  to  this  letter,  nor  to  that  referred 
to  above,  nor  to  a letter  written  afterwards  asking  him  to  remove 
the  fence,  was  any  attention  paid. 

The  house  in  question  is  a log-house,  clap-boarded  over,  and 
the  additions  are  clap-boarded,  the  latter  being,  it  is  said,  about 
six  feet  high.  The  whole  dwelling  is  a humble  one,  with  the  windows 
in  the  addition  not  more  than  eighteen  inches  from  the  ground.  The 
effect  of  this  high  close  fence  upon  such  a residence  may  well  be 
imagined,  coming,  as  it  does,  within  about  a foot  of  the  addition 
and  varying  from  one  foot  to  two  and  a half  feet  from  the  original 
house.  The  light  is  cut  off,  the  air  excluded  and  ventilation 
impaired.  The  snow  direct  from  the  heavens  and  ice  and  snow 
from  the  roof  fall  down  in  the  narrow  lane  between  wall  and  fence, 
melt,  and  the  water  runs  into  the  building.  It  is  impossible  to  get 
in  through  the  narrow  space  (the  fence  posts  coming  within  eight 
inches  of  the  wall  in  places)  in  order  to  clear  away  the  snow 
and  ice.  In  short,  whether,  as  is  alleged  in  the  correspondence, 
and  not  denied,  the  fence  was  built  as  it  is,  to  retaliate  upon  the 
plaintiff  for  his  bringing  the  previous  action,  this  is  a choice 
instance,  a typical  specimen,  of  that  variety  of  fence  commonly 
known  as  “ spite  fence.” 

An  action  was  brought  for  damages  and  an  injunction,  and  tried 
before  me  at  Peterborough,  April  8th,  1907.  I found,  as  a fact, 
that  the  fence  produced  “a  substantial  privation  of  light,  enough 
to  render  the  occupation  of  the  house  uncomfortable,  according  to 
the  ordinary  notions  of  mankind,”  and  that  the  fence  was  a nuisance : 
see  Colls  v.  Home  and  Colonial  Stores,  Limited,  [1904]  A.C.,  p.  179; 
Higgins  v.  Betts,  [1905]  2 Ch.  210. 

I also  find,  that  the  deprivation  of  air  by  the  fence  is  of  a sub- 
stantial character,  and  enough  to  render  the  house  uncomfortable 
•according  to  the  ordinary  notions  of  mankind;  and  so  also  the 
effect  of  the  fence  by  keeping  in  the  accumulated  mass  of  snow 
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and  ice  and  the  water  produced  by  the  thawing  of  these.  There 
is  no  real  dispute  as  to  the  facts,  but  the  law  applicable  is  strenuously 
contested. 

The  claim  of  the  plaintiff  is,  briefly,  this : I bought  the  land,  in- 
cluding the  house,  with  all  its  appurtenances.  At  the  time  I 
bought,  the  house  had  the  full  benefit  of  light  and  air  from  the 
west  and  also  the  benefit  of  an  outlet  for  snow  and  ice  and  water, 
so  that  these  would  not  pile  up  against  the  house,  and  do  damage 
by  the  water  making  its  way  in  through  the  windows  and  otherwise. 
I claim  (1)  that  an  easement  passed  by  the  deed;  (2)  and,  if  not, 
the  defendant  cannot  derogate  from  his  own  deed. 

The  defendant  claims:  (1)  The  deed  of  1903  is  plain,  and  there 
was  no  grant  of  anything  but  the  very  land  mentioned  therein,  as 
admittedly  there  was  no  parol  agreement  or  any  agreement  outside 
of  the  conveyance,  if,  indeed,  that  would  make  a difference. 

(2)  If  there  was  any  doubt  before,  there  is  none  since  the  judg- 
ment of  the  Court  in  the  former  action,  in  which  the  rights  of  the 
parties  were  declared. 

(3)  That  being  so,  the  defendant  is  at  liberty  to  do  as  he  pleases 
upon  his  own  property;  and  (4)  the  fact  that  the  fence  may  have 
been  or  was  placed  from  a motive  to  do  injury  to  the  plaintiff  is 
immaterial. 

As  to  the  last  point  urged  by  the  defendant,  I agree  with  him: 
“No  use  of  property  which  would  be  legal  if  due  to  a proper  motive 
can  become  illegal  because  it  is  prompted  by  a motive  that  is  im- 
proper or  even  malicious”:  The  Mayor,  Aldermen  and  Burgesses  of 
the  Burrour  of  Bradford  v.  Pickles , [1895]  A.C.  587. 

There  may  be  some  doubt  how  it  is  in  the  law  of  Scotland  as  to 
the  action  “in  aemulationem  vicini”  (see  per  Lord  Watson,  at  p. 
598),  but  by  the  law  of  England  no  action  will  lie  at  the  instance 
of  a neighbour  for  an  act  done  by  one  on  his  own  land  unless  such 
act  be  attended  with  offence  or  injury  to  the  legal  rights  of  such 
neighbour;  and  improper  or  malicious  intent  or  motive  is  immaterial. 

The  second  ground  taken  is  untenable.  The  whole  question  in 
dispute  in  the  former  action  between  the  parties  is  the  location  on 
the  ground  of  the  land  conveyed  or  intended  to  be  conveyed  by 
the  deed. 

As  to  the  first  and  third,  the  statute  R.S.O.  1897,  ch.  124, 
shews  that  the  effect  of  the  deed  is,  to  entitle  the  grantee  to  the 
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quiet  possession  of  the  lands,  “with  their  and  every  of  their  appur- 
tenances” (Sch.  B,  column  2 (3)),  and  the  word  “appurtenances” 
will  not  cover  these  quasi  easements,  which  have  never  existed  or 
which  have  ceased  to  exist,  as  easements  properly  so-called,  by 
reason  of  unity  of  ownership:  see  per  Harrison,  C.J.,  at  p.  39  of 
Harris  v.  Smith  (1876),  40  U.C.R.  33;  Goddard  on  Easements, 
3rd  ed.,  at  pp.  131,  132;  cf.  Gale’s  Law  of  Easements,  7th  ed.,  p.  78; 
Tudor’s  L.C.,  R.P.,  3rd  ed.,  at  p.  170;  although  the  question  does 
not  seem  to  be  free  from  doubt  and  difficulty. 

So  that,  if  the  plaintiff  was  relying  simply  upon  the  wording  of 
his  deed,  as  interpreted  by  the  statute,  he  might  fail. 

But  the  other  ground  upon  which  he  relies  is,  I think,  inex- 
pugnable. Since  ever  the  question  was  raised  in  England,  it  has 
been  held,  that  “where  the  owner  of  two  tenements  sells  one,  a 
grant  will  be  implied  of  those  continuous  and  apparent  easements 
which  during  the  unity  of  possession  were  enjoyed  under  the  title 
of  ownership.  For  instance,  where  the  same  person  possesses  a 
house,  having  the  actual  use  and  enjoyment  of  certain  rights  and 
also  possessing  the  adjoining  land,  sells  the  house  to  another  person 
. . . he  cannot  . . . build  upon  the  adjoining  land  so  as 

to  obstruct  or  interrupt  the  enjoyment  of  those  rights.  The  reason 
is  founded  on  the  rule  that  ‘a  man  cannot  derogate  from  his  own 
grant,’  for  it  would  be  manifestly  unjust,  when  a person  had  pur- 
chased the  house,  having  the  apparent  and  continuous  enjoyment 
of  the  lights,  that  he  should  be  deprived  of  this  by  the  act  of  the 
person  from  whom  he  purchased”:  Tudor’s  L.C.,  R.  P.,  3rd  ed., 
p.  173.  And  the  same  rule  will  apply  to  air  as  to  light:  Kelk  v. 
Pearson  (1871),  L.R.,  6 Ch.  809,  per  Mellish,  L.J.,  at  p.  813;  such 
right  not  being  different  from  that  which  might  be  gained  under 
the  statute:  cf.  Gale’s  Law  of  Easements,  7th  ed.,  p.  100. 

But  there  is  a distinction  between  easements  which  are  con- 
tinuous and  easements  which  are  used  from  time  to  time  only. 
“There  is  a distinction  between  easements  such  as  a right  of  way 
or  easements  used  from  time  to  time,  and  easements  of  necessity  or 
continuous  easements.  The  cases  recognize  this  distinction;  and 
it  is  clear  law  that,  upon  a severance  of  tenements,  easements  used 
as  of  necessity,  or  in  their  nature  continuous,  will  pass  by  implica- 
tion of  law,  without  any  words  of  grant;  but,  with  regard  to  ease- 
ments which  are  used  from  time  to  time  only,  they  do  not  pass, 
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unless  the  owner  by  appropriate  language  shews  an  intention  that 
they  should  pass  pp.  109,  110:  Polden  v.  Bostard  (1865),  L.R., 
1 Q.B.  156,  at  p.  161,  per  Erie,  C.J.,  cited  with  approval  by  Sir 
Geo.  Mellish,  L.J.,  giving  the  judgment  of  the  Court  in  Watts  v. 
Kelson  (1871),  L.R.,  6 Ch.  166,  at  p.  173. 

As  regards  the  light  and  air,  I had  no  difficulty,  and  at  the  trial 
so  expressed  myself.  Mr.  O’Connell,  however,  urges  that  it  would 
not  be  sufficient  to  cut  down  the  fence  to  within  eighteen  inches 
of  the  ground,  but  that  the  plaintiff  is  entitled  to  have  a surface 
exit  for  the  snow  and  water  from  the  heavens  direct  and  from  the 
roof. 

That  raises  a question  which,  so  far  as  I can  find,  has  not  been 
decided.  If  the  water  falling,  either  in  liquid  or  crystalline  form, 
from  the  roof  had  been  accustomed  to  be  carried  away  by  a drain 
over  some  defined  channel,  no  doubt  that  would  establish  an  ease- 
ment which  would  pass  by  implication:  Pyer  v.  Carter  (1857),  1 H. 
& N.  916. 

And,  again,  if  it  were  a case  of  determining  the  naked  right  of 
one  neighbour  to  discharge  surface  water  upon  the  lands  of  another 
jure  naturce,  the  plaintiff  must  fail:  Darby  v.  The  Corporation  of 
the  Township  of  Crowland  (1876),  38U.C.R.  338 , per  Hagarty,C.J., 
at  p.  343  ; Williams  v.  Richards  (1893),  23  O.R.  657.  And  the 
Massachusetts  cases  cited  by  Hagarty,  C.J.,  at  p.  343,  shew  that 
the  same  rule  applies  whether  the  water  be  from  rain  or  melted 
snow. 

This  rule  is  apparently  drawn  by  our  Courts  ultimately  from 
the  case  of  Rawstron  v.  Taylor  (1855),  11  Ex.  369.  There  the 
plaintiff  had  received  from  the  defendant  a conveyance  of  certain 
land,  “ together  with  all  . . waters,  watercourses,  . . 

privileges,  rights,  . . and  appurtenances  to  the  same  . . 

piece  of  land  belonging  or  appertaining,”  p.  376.  The  land  con- 
veyed adjoined  land  retained  by  the  defendant,  and  from  two 
parts  of  this  land  so  retained,  surface  water  sometimes  came  upon 
the  land  sold  to  the  plaintiff.  At  another  point  there  was  a defined 
flow.  It  was  held,  that,  notwithstanding  the  deed  and  the  maxim 
that  a grantor  cannot  derogate  from  his  own  grant,  no  cause  of 
action  lay  for  the  acts  of  the  defendant,  in  stopping  the  flow  of 
mere  surface  water  which  was  wont  to  come  from  the  two  places 
first  mentioned. 
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“This  is  the  case  of  common  surface  water  rising  out  of  springy 
or  boggy  ground,  and  flowing  in  no  definite  channel,  although  con- 
tributing to  the  supply  of  the  plaintiff’s  mill.  The  water  having 
no  defined  course,  and  its  supply  being  merely  casual,  the  defen- 
dant is  entitled  to  get  rid  of  it  in  any  way  he  pleases  ” : per  Parke, 
B.,  at  p.  382. 

The  defendant  “is  at  liberty  to  get  rid  of  the  surface  water  in 
any  manner  that  may  appear  most  convenient  to  him;  and  I think 
that  no  one  has  a right  to  interfere  with  him,  and  that  the  object 
he  may  have  in  so  doing  is  quite  immaterial.  As  to  the  third 
point,  I think  the  plaintiff  is  entitled  to  retain  the  verdict.  . . . 

The  defendant  grants  all  the  waters,  and  cannot  derogate  from  his 
own  grant  by  cutting  off  the  supply”:  per  Martin.,  B.,  at  p.  384; 
and  see  per  Platt,  B.,  at  p.  383. 

This  case  seems  to  be  authority  for  the  converse  of  what  is 
under  discussion;  and  it  seems  to  me,  that  if  the  right  to  the 
flow  of  surface  water  to  the  granted  property  does  not  pass  by 
implication,  neither  does  the  right  to  the  flow  of  surface  water  from 
the  granted  premises,  speaking  in  the  abstract. 

But  if  the  damming  back  of  the  surface  water  would  have  the 
effect  of  interfering  with  the  reasonable  enjoyment  of  the  property 
granted,  this  is  a violation  of  the  rights  of  the  grantee.  The 
grantor  cannot  be  permitted  to  do  any  act  which,  e.g.,  would 
cause  .the  land  granted  to  be  or  become  a mere  water-table  (to  use 
the  expression  of  Platt,  B.,  in  Rawstron  v.  Taylor,  at  p.  383)  or  a 
morass:  Angell  on  Watercourses,  6th  ed.,  par.  166a.  It  is  to 
my  mind  clear  that  the  reasonable  enjoyment  of  the  premises  sold 
includes  the  comfortable  enjoyment  of  them;  and  that,  under 
the  circumstances  of  this  case  and  the  condition  of  the  house, 
involves  the  non-prevention  of  the  natural  flow  of  the  water,  etc., 
from  the  side  of  the  house.  Whether  this  fence  interferes  with 
the  reasonable  enjoyment  of  the  remainder  of  the  lot  sold  does 
not  appear.  If  the  whole  fence  be  removed,  there  will  be  no  neces- 
sity of  determining  that  matter  ; if  not,  the  matter  may  require 
to  be  determined  on  a motion  to  commit  for  breach  of  the  injunction 
to  be  ordered. 

There  will  be  an  injunction  restraining  the  plaintiff  from  con- 
tinuing the  fence  erected  by  him  in  such  a way  as  to  interfere  with 
the  comfortable  and  reasonable  enjoyment  of  the  premises  con- 
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veyed,  and  an  order  that  he  forthwith  remove  the  same  or  so 
much  thereof  as  interferes  with  such  enjoyment.  The  defendant 
will  pay  the  costs  of  the  action  on  the  High  Court  scale,  including 
the  costs  of  examination  and  all  interlocutory  costs  which  I have 
the  power  to  dispose  of. 

At  the  trial  I awarded  the  sum  of  $5  for  damages  for  the  depriva- 
tion of  light  and  air.  I add  to  that  $20  for  damages  till  the  trial, 
caused  through  the  wrongful  act  of  the  defendant  by  snow  and 
ice.  The  defendant  will  paj^  $25  in  all  as  damages. 

I do  not  grant  a stay. 

It  is  to  be  hoped  for  his  own  sake,  that  the  defendant  will  remove 
the  fence  entirely,  and  not  run  the  risk  of  its  being  found  that  such 
part  of  the  fence  as  he  may  think  he  is  at  liberty  to  leave  standing, 
and  so  does  leave  standing,  does  in  fact  interfere  with  the  reason- 
able enjoyment  by  the  plaintiff  of  the  property  conveyed. 


G.  A.  B. 
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Re  Miles. 


D.  C. 
1906 


Will — Construction  of — Residuary  Bequest  to  Parties  Mentioned  in  Will 
— Application  to  Beneficiaries  only — Restriction  to  those  in  Will  but  not  in 
Codicils. 

A testator,  by  his  will,  after  a number  of  bequests,  directed  the  conversion 
into  cash  of  the  residue  of  his  real  and  personal  estate,  and,  after  the 
payment  of  the  Vinding-up  expenses,  that  it  should  be  divided  share 
and  share  alike  among  the  “different  parties  mentioned  in  my  will  who 
shall  be  living  at  the  time  of  the  winding  up  of  my  estate”  and  by  a 
subsequent  clause  he  appointed  executors  and  trustees  of  his  will: — 

Held,  that  the  testator  intended  by  the  words  “parties  mentioned”  those 
named  as  beneficiaries,  and  not  persons  whose  names  were  mentioned  only 
for  the  purpose  of  identifying  the  objects  of  his  gifts  or  for  the  purpose 
of  dividing  the  estate,  as  the  executors:  and  that  the  parties  intended  to 
be  benefitted  were  those  mentioned  in  the  will  and  not  those  in  the 
codicils. 

Judgment  of  Falconbridge,  C.J.K.B.  varied. 


Dec.  12. 
1907 


Mar.  18. 


This  was  an  application,  under  Con.  Rule  938,  for  the  con- 
struction of  the  will  and  codicils  of  Robert  R.  Miles,  of  the  town 
of  Tilsonburg. 

The  will,  consisted  of  some  fifty-five  paragraphs,  containing  a 
large  number  of  bequests  to  various  persons  and  bodies. 

The  only  paragraphs,  however,  which  it  is  necessary  to  specially 
refer  to,  are  the  4th,  9th,  10th,  11th,  21st,  22nd,  39th,  40th,  45th, 
48th,  50th  and  51st,  the  substance  of  which  is  set  out  in  the 
judgments. 


The  motion  was  heard  before  Falconbridge,  C.J.K.B.,  in  the 
Weekly  Court  on  the  8th  November,  1906. 

W.  S.  Brewster,  K.C.,  for  Joseph  W.  Porter. 

M.  F.  Muir,  for  Edmund  Arbey  Miles  and  William  Miles. 

J . H.  Spence,  for  Ruth  Stuart. 

G.  F.  Mahon,  for  the  Woodstock  Hospital. 

J.  M.  Godfrey,  for  Wellington  Walker. 

W.  C.  Mikel,  for  the  Belleville  Institution  for  the  Deaf  and 
Dumb. 

M.  C.  Cameron,  for  the  official  guardian  appointed  to  repre- 
sent the  beneficiaries  who  had  died  since  the  testator’s  death,  and 
the  poor  of  Woodstock. 
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No  one  appeared  for  the  Baptist  Church  at  Burford. 

The  learned  Chief  Justice  reserved  his  decision,  and  subsequently 
delivered  the  following  judgment. 

December  12.  Falconbridge,  C.J.K.B.: — The  facts  of  the 
case  and  the  questions  propounded  are  set  forth  in  the  affidavit 
of  the  two  executors: 

1.  The  first  question  is  propounded  in  clause  1 of  paragraph  9 
of  the  affidavit.  The  52nd  paragraph  of  the  will  is  as  follows:  “I 
direct  that  all  the  rest  and  residue  of  my  estate,  both  real  and 
personal,  shall  be  converted  into  cash  by  my  executors  and  trustees 
hereinafter  named,  and  shall,  after  the  payment  of  the  expenses 
of  winding  up  my  estate,  be  divided  share  and  share  alike,  among 
the  different  parties  mentioned  in  this  my  will  who  shall  be  living 
at  the  time  of  the  winding  up  of  my  estate;  ” and  the  53rd  paragraph 
of  the  said  will  provides  as  follows:  “I  further  direct  that  in  case 
any  of  the  legacies  mentioned  in  this  my  will  shall  lapse  the  amount 
or  amounts  of  same  shall  become  part  and  parcel  of  the  residue  of 
my  estate,  and  shall  be  divided  or  apportioned  as  in  the  clause 
last  above  mentioned.” 

I think  it  is  highly  probable  that  the  testator  intended  the  word 
“mentioned”  to  be  the  equivalent  of  “mentioned  as  beneficiary,” 
but,  as  eminent  Judges  both  in  England  and  in  Ontario  have  said 
over  and  over  again  in  different  modes  of  expression,  a Judge  is  not 
justified  in  departing  from  the  plain  meaning  of  words  which  admit 
of  a rational  interpretation,  for  the  purpose  of  giving  effect  to  an 
assumed  intention.  The  verb  “to  mention”  is  applied  to  some- 
thing thrown  in  or  added  incidentally  in  a discourse  or  writing, 
e.g.,  “in  the  course  of  conversation  that  circumstance  was  men- 
tioned”: Imperial  Dictionary.  The  Century  defines  it,  “to  speak 
of  briefly  or  cursorily”;  and  the  Standard,  “to  make  slight  allusion 
to.”  These  definitions,  then,  of  leading  lexicographers,  favour  the 
construction  which  I feel  obliged  to  put  upon  it — the  plain  every- 
day meaning  of  the  word.  There  is  no  emphasis  in  the  word,  and 
nothing  to  justify  me  in  supplying  a phrase  to  fortify  it.  The  answer 
to  the  first  question  will,  therefore,  be  that  Joseph  W.  Porter, 
Wellington  Walker,  and  Mary  Jane  Miles,  or  Philip,  are  entitled 
to  share  in  the  residuary  estate. 
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2.  The  expression,  “parties  who  shall  be  living  at  the  time  of 
the  winding-up  of  my  estate,”  is  inapplicable  to  a corporation,  and 
therefore  the  Ontario  Institution  for  the  Deaf  and  Dumb  at 
Belleville,  and  the  Hospital  at  Woodstock,  are  not  entitled  to  share 
in  the  residuary  estate. 

3.  This  objection  does  not  apply  to  the  poor  of  Tilsonburg  who 
are  living — “For  the  poor  shall  never  cease  out  of  the  land”— and 
this  gift  is  not  void  for  uncertainty;  therefore  the  poor  of  Tilson- 
burg will  share  in  the  residuary  estate  and  will  also  be  entitled  to 
the  $6.00,  proceeds  of  the  buggy  and  the  cutter.  The  corporation 
of  the  town  of  Tilsonburg  will  take  charge  of  and  administer  this 
fund. 

4.  The  “winding-up  of  my  estate”  appears  to  be  a matter  not 
dependent  upon  the  will  or  whim  of  executors;  and  the  authorities 
seem  to  authorize  the  confining  of  the  time  to  the  one  year  which  is 
allowed  by  law,  and  that  one  year  is  therefore  the  time  meant  by 
the  “winding-up  of  my  estate.”  Therefore  the  representatives  of 
the  legatees  who  were  alive  at  the  expiration  of  the  year  are  entitled 
to  share  under  the  residuary  clause. 

5.  The  Baptist  Church  at  Burford  is  not  entitled  to  share  in  the 
residuary  estate  on  the  ground  stated  above. 

6.  As  to  the  corporations,  this  has  been  answered  above. 

7.  The  executors  are  also  parties  “mentioned  in  the  said  will,” 
and  are  entitled  to  share  in  the  residuary  estate. 

Costs  to  all  parties  out  of  the  fund. 


D.  C. 
1907 

Re  Miles. 

Falconbridge, 

C.J. 


From  this  judgment  the  official  guardian,  representing  the 
parties  above  referred  to,  appealed  to  the  Divisional  Court. 

On  February  1st,  1907,  the  appeal  was  heard  before  Meredith, 
C.J.C.P.,  Teetzel,  and  Mabee,  JJ. 


M.  C.  Cameron , for  the  appellants. 

M.  F.  Muir,  for  E.  A.  Miles  and  D.  Miles. 
J.  H.  Spence,  for  Ruth  Stuart. 

H.  M.  Sinclair,  for  the  executors. 

W.  S.  Brewster,  K.C.,  for  Joseph  W.  Porter. 
J.  M.  Godfrey,  for  Wellington  Walker. 

G.  F.  Mahon,  for  the  Woodstock  Hospital. 
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March  18.  The  judgment  of  the  Court  was  delivered  by  Mere- 
dith, C.J.: — This  is  an  appeal  by  the  official  guardian,  representing 
certain  persons  claiming  as  beneficiaries  under  the  will  of  Robert 
B.  Miles,  from  the  judgment  pronounced  by  the  Chief  Justice  of 
the  King’s  Bench  on  the  12th  December,  1906,  upon  an  originating 
motion  under  Con.  Rule  938,  in  so  far  as  it  declared  that  persons 
whose  names  are  mentioned  in  the  will  but  are  not  beneficiaries 
thereunder  are  entitled  to  share  in  the  residue. 

The  will  of  the  testator  contains  no  less  than  fifty-five  para- 
graphs, and  by  it  devises  and  bequests  are  made  to  various  persons 
and  bodies.  The  only  paragraphs  to  which  special  reference  need 
be  made  are  the  fourth,  by  which  the  testator  gave  to  his  nephew, 
William  Frederick  Miles,  what  is  described  as  “my  share  of  the 
estate  of  my  brother  Joseph  Miles,  deceased,  coming  to  me  after 
the  decease  of  Mary  Jane  Miles  (now  Mary  Jane  Philip),  formerly 
wife  of  the  said  Joseph  Miles,  deceased;”  paragraph  6,  by  which 
va  legacy  is  given  to  the  testator’s  niece,  Alice  Alberta  Porter, 
described  as  “daughter  of  William  Frederick  Miles;”  paragraph  9, 
which  directs  payment  by  the  devisee  mentioned  in  it  of  a sum 
of  money  to  Nella  W.  Porter,  described  as  “wife  of  Joseph  W. 
Porter:”  paragraph  10,  which  directs  a division  of  the  proceeds 
of  the  sale  of  a town  lot  between  Carle  Miles,  described  as  “son 
of  Robert  Henry  Miles,  deceased,”  and  Albert  Edward  Carle, 
described  as  “son  of  John  Carle,  deceased:”  paragraph  11,  by 
which  a legacy  is  given  to  a nephew,  Robert  Miles,  described  as 
“son  of  George  Miles,  deceased:”  paragraph  21,  by  which  a legacy 
is  given  to  Robert  Henry  Miles,  described  as  “son  of  John  Miles:” 
paragraph  22,  by  which  a legacy  is  given  to  Emma  Miles,  described 
as  “daughter  of  Elliott  Miles:”  paragraph  39,  by  which  a legacy 
is  given  to  Edward  Harold  Little,  described  as  “son  of  William 
Little:”  paragraph  40,  by  which  a legacy  is  given  to  John 
Empey  Little,  described  as  “son  of  William  Little:”  paragraph 
45,  which  is  as  follows:  “I  direct  that  my  horse  and  harness 
and  two  buggies  and  cutter  be  sold  to  pay  for  a monument  in  case 
one  shall  be  necessary.  In  case  no  monument  shall  be  neces- 
sary, or  my  executors  deem  it  unnecessary,  the  last  above  men- 
tioned articles  shall  be  sold  by  public  auction  and  the  proceeds  of 
such  sale  shall  be  distributed  among  the  poor  of  Tilsonburg;” 
paragraph  48,  by  which  a legacy  is  given  to  the  Ontario  Institution 
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for  the  education  and  instruction  of  the  deaf  and  dumb:”  para- 
graph 49,  by  which  a legacy  is  given  to  the.  Ontario  Institution  for 
the  education  and  instruction  of  the  blind  : paragraph  50,  by 
which  a legacy  is  given  to  the  Hospital  at  Woodstock  for  the  pur- 
pose of  endowing  a cot  to  be  free  to  poor  or  needy  people : para- 

graph 51,  by  which  a legacy  is  given  to  the  House  of  Refuge  or 
poor  house  at  Woodstock:  paragraph  52,  which  is  as  follows:  “I 
direct  that  all  the  rest  and  residue  of  my  estate  both  real  and 
personal  shall  be  converted  into  cash  by  my  executors  and  trus- 
tees hereinafter  named,  and  shall  after  the  payment  of  the  ex- 
penses of  winding-up  my  estate  be  divided  share  and  share  alike 
among  the  different  parties  mentioned  in  this  my  will  who  shall 
be  living  at  the  time  of  the  winding-up  of  my  estate  and  para- 
graph 55,  by  which  the  testator  appointed  William  Vivian,  William 
^Frederick  Miles  and  Washington  A.  Elliott,  executors  and  trustees 
of  his  will. 

The  solution  of  the  questions  which  have  arisen  depends  upon 
what  is  the  true  construction  of  paragraph  52  of  the  will,  which  I 
have  quoted. 

It  is  necessary  to  a proper  statement  of  the  facts  to  refer  also 
to  the  codicils  to  the  will — two  in  number — dated  respectively 
the  30th  April,  1904,  and  18th  May,  1904.  By  the  first  of  them  the 
testator,  giving  as  his  reason  for  so  doing  the  death  of  Carle  Miles, 
one  of  the  beneficiaries  mentioned  in  paragraph  10  of  the  will, 
bequeathed  the  amount  he  had  given  to  the  deceased  beneficiary 
to  the  Baptist  Church'at  Burford.  By  it  he  also  revoked  the  bequest 
to  the  Ontario  Institution  for  the  education  of  the  deaf  and  dumb, 
mentioned  in  paragraph  48,  and  that  to  the  Woodstock  Hospital, 
mentioned  in  paragraph  50  of  the  will;  and  directed  that  what  had 
been  given  to  these  institutions  should  form  part  of  the  residue 
of  his  estate;  and  he  also  revoked  the  appointment  of  Frederick 
William  Miles  as  executor. 

The  only  provision  of  the  second  codicil  which  need  be  men- 
tioned is  the  direction  to  the  executors  to  pay  $500  to  Josephine 
Walker,  described  as  “wife  of  Wellington  Walker.” 

The  learned  Chief  Justice  did  not  feel  at  liberty  to  depart  from 
what  he  said  was  the  plain  everyday  meaning  of  the  word  “men- 
tioned” used  by  the  testator  in  paragraph  '52,  and  came  to  the 
conclusion  that,  according  to  the  true  interpretation  of  the  language 
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of  that  paragraph,  subject  to  the  provision  as  to  his  being  living  at 
the  time  of  the  winding-up  of  the  estate,  every  person  whose  name 
is  mentioned  in  the  will  or  in  either  codicil  is  entitled  to  a share  of 
the  residue. 

I am,  with  great  respect,  unable  to  agree  with  this  conclusion. 

It  is,  as  it  seems  to  me,  highly  improbable  that  the  testator 
intended  to  include  in  the  class  which  was  to  take  under  the  pro- 
visions of  paragraph  52,  persons  whose  names  he  had  mentioned 
only  for  the  purpose  of  identifying  the  object  of  his  gifts,  and  the 
fact  that  no  less  than  four  persons  (paragraphs  4,  5,  10  and  11) 
who  were  dead  and  are  described  as  deceased  are  “ mentioned”  in 
the  will,  in  the  sense  which  is  given  by  the  Chief  Justice  to  the 
word  “mentioned,”  makes  it  reasonably  clear  that  the  testator 
did  not  intend  to  include  among  those  who  were  to  share  in  the 
residue  persons  whose  names  were  mentioned  only  for  the  purpose* 
of  the  identification  of  his  beneficiaries.  Indeed,  in  my  view  the 
effect  of  the  construction  adopted  is  to  treat  the  word  “mentioned” 
as  the  equivalent  of  “whose  names  are  mentioned,”  which  I venture 
to  think  has  a very  different  meaning.  If  such  a meaning  as  that 
given  to  it  by  the  Chief  Justice  is  to  be  attributed  to  the  word 
“mentioned,”  the  result  would  follow  that  had  the  testator  referred 
to  land  devised  by  him  as  having  been  purchased  from  A.B.,  or 
as  being  bounded  on  one  side  by  the  lands  of  A.B.,  A.B.  would 
have  been  included  in  the  class  to  whom  the  residue  is  given,  or 
had  the  testator  declared  his  reason  for  not  giving  a like  legacy  to 
that  given  to  his  other  children  to  his  son  John  that  John  had  been 
an  undutiful  son,  John  would  nevertheless  have  taken  an  interest 
in  the  residue,  or  had  the  testator  referred  to  his  horse  or  carriage 
as  the  one  purchased  from  A.B.,  that  A.B.  must  be  included  in 
the  class  to  which  the  residue  is  given.  In  popular  parlance, 
when  one  speaks  of  mentioning  a person  in  a will,  the  idea  conveyed 
is  the  mentioning  of  the  person  by  making  some  provision  for  him 
in  the  will;  and  if  that  be  a meaning  of  which  the  words  used  by 
the  testator  are  susceptible,  I know  of  no  rule  of  construction  which 
forbids  the  Court  giving  that  meaning  to  them,  even  though  in 
their  strict  primary  grammatical  sense  they  would  bear  a different 
meaning. 

It  is  to  be  observed,  too,  that  the  words  are  “parties  mentioned,” 
not  “persons  mentioned,”  and  why  may  not  the  word  “parties” 
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be  read  as  meaning  parties  to  the  will?  That  is  no  doubt  an  in- 
correct way  of  speaking  of  the  beneficiaries  named  in  the  will,  but 
it  does,  I think,  no  violence  to  the  language,  by  interpreting  the 
word  as  meaning  parties  to  the  will,  in  the  sense  of  being  bene- 
ficiaries under  its  provisions. 

Upon  the  whole,  I am  of  opinion  that  paragraph  52  does  not 
entitle  any  person  whose  name  is  mentioned  in  the  will  only  as  a 
means  of  identifying  a beneficiary  to  share  in  the  residue,  and  that 
Joseph  W.  Porter,  Wellington  Walker  and  Mary  Jane  Miles  or 
Philip  are  not,  and  that  neither  of  them  is,  included  in  the  class  to 
which  the  residuary  estate  is  given. 

There  is  a further  reason  why  Wellington  Walker  is  not  included. 
He  is  not  named  in  the  will,  but  only  in  the  second  codicil. 

The  persons  to  share  in  the  residue  are  “the  different  parties 
mentioned  in  this  my  will  . . .” 

It  was  argued  by  Mr.  Godfrey  that  the  term  “this  my  will” 
was  comprehensive  enough  to  include  the  codicils,  and  that  the 
will  and  codicils  together  constituted  the  will  of  the  testator,  and 
in  support  of  that  contention  he  cited  Sherer  v.  Bishop  (1792), 
4 Bro.  C.C.  55. 

Henwood  v.  Over  end  (1815),  1 Mer.  23,  at  p.  26,  is  a decision 
opposed  to  this  contention.  The  will  in  that  case  created  a 
trust  “to  pay  the  following  legacies  or  sums  of  money,  twelve 
calendar  months  after  my  decease,”  and  as  to  the  residue  a 
trust  “to  pay,  apply  and  divide  the  same  unto  and  amongst 
the  several  legatees  in  proportion  to  the  several  sums  of  money 
bequeathed  to  them  by  this  my  will  . . .”  By  a codicil  “to 

be  added  and  taken  as  part  of”  the  will,  the  testator  gave  pecu- 
niary legacies  to  other  persons  who  claimed  to  be  entitled  to 
share  in  the  residue.  Sir  William  Grant  decided  that  they  were 
not  entitled,  observing  that  the  words  “by  this  my  will”  were 
restrictive  and  exclusive:  meaning  that  very  instrument  which  the 
testator  at  that  moment  was  about  to  execute,  in  contradistinction 
to  any  other  instrument  that  he  might,  as  he  did  with  this  codicil,, 
direct  to  be  taken  as  part  of  the  will;  and  Bonner  v.  Bonner  (1807),. 
13  Ves.  378,  at  p.  379,  was  referred  to  as  not  so  strong  a case 
against  the  claim  there  made.  In  that  case  the  words  were  “hereby 
and  hereinafter  bequeathed”;  the  legacies  given  by  the  codicil 
were  additional  legacies  to  the  testator’s  daughters,  and  the  reason 
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D.C.  for  giving  them  was  that  the  legacies  given  to  the  daughters  by 
1907  the  will  were  inadequate. 

Re  Miles.  In  Hall  v.  Severne  (1839),  9 Sim.  515,  the  Vice-Chancellor,  re- 
Meredith,  c.j.  ferring  to  Sherer  v.  Bishop,  said:  “The  opinion  attributed  to  Lord 
Chancellor  Eyre  in  the  report  of  that  case  seems  a very  extraordinary 
one.” 

I refer  also  to  Early  v.  Benbow  (1846),  2 Coll.  342.  The  question 
there  was  whether  legacies  given  by  a codicil  were  free  from  legacy 
duty,  the  testator  having  provided  by  his  will  that  the  legacy  duty 
on  certain  legacies  and  annuities  given  by  it  should  be  paid  by  the 
trustees,  referring  to  them  as  “the  several  legacies  and  annuities 
by  me  herein  given,”  and  it  was  held  that  the  word  “herein”  re- 
ferred only  to  the  particular  instrument  in  which  it  was  contained. 

Bonner  v.  Bonner  was  followed  in  Gillooly  v.  Plunkett  (1882), 
L.R.  9 Ir.  324,  337. 

It  follows  from  what  I have  said  that  in  my  opinion  the  execu- 
tors and  trustees  are  not  “parties  mentioned  in  this  my  will” within 
the  meaning  of  paragraph  52;  and  an  additional  reason  for  holding 
that  they  are  not  is  found,  I think,  in  the  fact  that  it  is  the  executors 
and  trustees  who  are  to  divide  the  residue  among  the  parties  in- 
terested. Had  it  been  intended  that  they  should  share  in  the  pro- 
ceeds, different  language  would  have  been  used,  I think,  from  that 
which  is  used,  which  seems  to  indicate  that  those  who  were  to 
receive  were  different  persons  from  those  who  were  to  make  the 
division. 

As  there  is  no  appeal  by  the  Woodstock  Hospital,  or  any  of 
the  other  of  the  institutions  to  which  legacies  were  given  by  the 
will,  it  is  unnecessary  to  express  any  opinion  as  to  whether  they 
are  included  in  the  class  to  which  the  residue  is  bequeathed. 

The  judgment  of  the  learned  Chief  Justice  should,  in  my  opinion, 
be  varied  by  substituting  for  the  first  paragraph  of  it  the  following: 

“1.  This  Court  doth  order  and  adjudge  that  Joseph  W.  Porter, 
Wellington  Walker  and  Mary  Jane  Philip  are  not  and  that  neither 
of  them  is  entitled  to  share  in  the  residuary  estate  of  the  testator 
Robert  B.  Miles”  and  by  striking  out  the  7th  paragraph  of  the 
judgment. 

The  costs  of  the  appeal  should  be  paid  out  of  the  estate  in  the 
same  way  as  the  costs  of  the  motion  were  directed  to  be  paid. 


G.  F.  H. 
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Dunn  v.  McCallum. 

Mechanics’  Lien — Lien  of  Material  Man — Registration  of  One  Lien  Against 
Three  Separate  Owners — Validity  of — Amendment. 

A material  man  is  not  entitled,  under  the  Mechanics’  Lien  Act,  R.S.O.  1897, 
ch.  153,  to  register,  as  one  individual  claim,  a lien  for  the  amount  due  for 
materials  supplied  by  him  to  a contractor,  against  all  the  lands  jointly  of 
the  owners  of  different  parcels  of  land  who  have  made  separate  contracts 
with  the  contractor  for  the  erection  of  houses  on  their  respective  parcels. 
Neither  can  the  registered  lien  nor  the  statement  of  claim  in  such  a lien  pro- 
ceeding be  amended  so  as  to  claim  against  each  parcel  the  amount  entering 
into  the  construction  of  the  building  thereon. 

The  owners  of  separate  parcels  of  land  made  separate  contracts  with  a con- 
tractor for  the  erection  of  houses  on  their  respective  parcels,  and  materials 
were  furnished  by  a material  man  to  the  contractor,  which  were  used  by  him 
in  the  erection  of  the  houses: — 

Held,  that  the  material  man  was  not  empowered,  under  the  Mechanics’  Lien 
Act,  to  register  a lien  for  the  total  amount  against  all  the  lands  jointly. 

Judgment  of  Falconbridge,  C.J.K.B.,  reversed. 


D.C. 

1907 

Jan.  9. 
Feb.  15. 
April  19. 


This  was  a motion  by  the  defendants,  the  owners  of  certain 
lands,  to  vacate  the  registration  of  a certificate  of  lis  pendens  in  a 
mechanics’  lien  action. 

On  January  7th,  1907,  the  motion  was  argued  before  the 
Master  in  Chambers. 


E.  A.  Forster,  for  the  defendants. 
J . Bicknell,  K.C.,  for  the  plaintiff. 


January  9.  The  Master  in  Chambers  : — In  this  case  the  owners 
of  three  adjoining  parcels  made  separate  contracts  with  defendants 
McCallum  & Campbell  to  erect  houses  on  their  respective  properties. 

The  statement  of  claim  sets  out  that  the  plaintiff  furnished  to 
contractors,  McCallum  & Campbell,  materials  for  those  houses, 
amounting  in  all  to  $280,  for  which  he  has  not  been  paid.  He 
therefore  brought  his  action  and  registered  a lis  pendens  against  all 
the  lands  jointly  for  the  whole  amount. 

The  owners  contend  that  this  cannot  be  done,  and  have  moved 
to  have  the  certificate  of  lis  pendens  vacated. 

The  question  is  really  one  of  the  construction  of  sec.  7,  compared 
with  sec.  18  of  the  Mechanics’  Lien  Act,  which  says:  “A  claim  for 
lien  may  include  claims  against  any  number  of  properties.” 
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Mr.  Holmested,  in  the  last  edition  of  his  valuable  work,  at  p.  103, 
doubts,  if  it  can  “be  intended  to  apply  to  the  case  of  liens  claimed 
by  a person  on  different  lots  owned  by  different  owners.”  But  no 
authority  is  given,  nor  was  any  cited  on  the  argument,  since  the 
last  revision  of  the  statutes.  For  the  motion  reference  was  made 
to  Oldfield  v.  Barbour  (1888),  12  P.R.  554,  and  Currier  v.  Friedrich 
(1875),  22  Gr.  243.  These  cases  are  cited  by  Mr.  Holmsted  (at  p.  48) 
as  shewing  that  in  a case  such  as  the  present  the  lien  should  at 
least  shew  how  much  is  claimed  against  each  parcel  separately. 

Section  18  may  have  overruled  Currier  v.  Friedrich,  supra,  but 
in  view  of  the  language  and  reasoning  in  Oldfield  v.  Barbour,  supra, 
it  does  not  seem  possible  to  uphold  the  lien  in  the  present  case 
without  express  legislation  to  that  effect.  In  the  latter  case,  Mr. 
Dalton  said  (p.  555) : “How  can  it  possibly  be  maintained  that  it  is 
right  to  charge  against  one  man’s  land  a claim  for  services  performed 
on  the  property  of  another  man?  It  is  against  natural  justice. 
There  is  no  judicial  authority  for  such  a view.” 

The  difficulties  of  persons  in  the  position  of  the  plaintiff  were 
forcibly  put  by  Mr.  Bicknell.  But  the  rights  of  the  owners  are  also 
to  be  considered.  As  Mr.  Dalton  pointed  out  in  the  Oldfield  case, 
“there  may  easily  be  a case  not  within  the  statute  at  all,”  because 
“it  would  be  impossible  for  the  workman  to  affix  his  claim  on  any 
property  or  owner  in  particular.”  Booth  v.  Booth  (1902),  3 O.L.R. 
294,  may  be  found  useful.  See  p.  296  of  3 O.L.R. , which  shews 
that  a separate  account  should  be  kept  in  these  cases  if  the  Act  is 
intended  to  be  invoked. 

The  order  will  issue,  but  without  costs,  as  the  point  is  new,  and 
the  applicants  do  not  press  for  costs.  Where  one  of  two  innocent 
persons  must  suffer,  the  loss  must  fall  on  the  one  who  has  caused 
the  difficulty. 

From  this  judgment  the  plaintiff  appealed  to  a Judge  in 
Chambers. 

The  appeal  was  heard  before  Falconbridge,  C.J.K.B.,  sitting 
in  Chambers,  on  January  29th,  1907. 


J.  Bichnell,  K.C.,  for  the  plaintiff. 

W.  E.  Middleton,  and  E.  A.  Forster,  for  the  defendants. 
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February  15.  Falconbridge,  C.J.: — Section  18  of  the  Act  L.  C. 

(R.S.O.  1897,  ch.  153)  was  first  enacted  totidem . verbis  in  the  59  1907 

Viet.  ch.  35,  sec.  17,  after  the  decisions  in  Currier  v.  Friedrick,  22  Dunn 
* Gr.  243,  and  Oldfield  v.  Barbour,  12  P.R.  554.  Now  I do  not  see  mcCallum. 

what  right  I have  to  read  into  sec.  18,  after  the  word  “ proper-  

ties,”  the  words  “of  the  same  owner”  and  I do  not  think  that  C-J- 
the  case  of  Booth  v.  Booth  (1902),  3 O.L.R.  294,  is  opposed  to  this 
view,  although  that  was  an  a fortiori  case  because  it  appeared  that 
a separate  account  had  been  kept  in  respect  of  each  property. 

I think  that  here  there  has  been  a substantial  compliance  with 
the  Act,  and  I fail  to  see  how  any  of  the  defendants  are  really 
prejudiced.  The  plaintiff  would  be  seriously  prejudiced  if  he  could 
not  maintain  his  lien  merely  because  he  is  unable  at  this  stage  of 
the  proceedings  to  assign  the  exact  amount  of  lumber  furnished 
to  each  particular  lot. 

I think,  therefore,  that  the  appeal  from  the  order  should  be 
allowed,  and  the  lien  and  the  caution  or  Court  certificate  reinstated. 

As  the  point  is  new,  costs  here  and  below  will  be  costs  in  the  cause 
to  the  successful  party. 

From  this  judgment  there  was  an  appeal  to  the  Divisional 
Court. 


On  February  26,  1907,  the  appeal  was  heard  before  Mulock, 
C.J.Ex.  D.,  Anglin  and  Magee,  JJ. 

W.  E.  Middleton,  for  the  appellant  Deavitt.  There  cannot  be 
one  lien  against  the  three  houses.  The  point  was  decided  in 
Currier  v.  Friedrick,  22  Gr.  243,  which  was  followed  by  the 
then  Master  in  Chambers,  Mr.  Dalton,  in  Oldfield  v.  Barbour, 
12  P.R.  554.  The  learned  Chief  Justice  was  of  the  opinion 
that  since  the  passing  of  sec.  18  of  the  present  Act,  R.S.O. 
1897,  ch.  153, — first  enacted  in  1896  by  59  Viet.  ch.  35,  sec.  17 
(O.), — such  registration  was  now  permissible;  but  this  section  in 
no  way  justifies  it.  It  is  quite  apparent  from  what  is  required 
by  secs.  17  and  18  to  be  stated  in  the  affidavit  on  which  a lien  may 
be  registered  that  no  such  lien  as  the  one  here  can  be  registered. 
There  must  be  a separate  lien  with  regard  to  each  property. 
These  sections  were  considered  in  Booth  v.  Booth,  3 O.L.R.  294. 
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There  separate  accounts  were  kept  of  the  work  done  and  ma- 
terials furnished  for  each  house,  and  separate  liens  registered. 
See  also  Holmested’s  Mechanics’  Lien  Act  annotated,  pp.  47-8; 
Phillips  on  Mechanics’  Liens,  3rd  ed.,  sec.  273.  The  learned  Chief 
Justice  seemed  to  think  that  the  defendants  were  not  prejudiced, 
but  they  are  certainly  prejudiced  by  having  their  properties 
tied  up. 

E.  A.  Forster,  for  the  appellants  Ross  and  Elphick.  The  same 
argument  applies  to  these  defendants.  He  referred  to  Fried  v. 
Blanchard  (1895),  58  111.  App.  622. 

J.  Bicknell,  K.C.,  for  the  respondent.  The  respondent  does 
not  deny  that  each  of  the  defendants  is  only  responsible  for  the 
amount  of  the  material  that  went  into  his  respective  house,  and 
that  the  plaintiff  can  only  enforce  his  lien  as  to  such  amount. 
The  defendants  do  not  deny  that  a lien  exists  for  something. 
What  the  plaintiff  seeks  is  to  have  the  question  tried,  and  the 
amount  ascertained.  This  will  be  ascertained  on  the  reference. 
It  may  appear  that  the  whole  claim  was  owing  on  one  of  the 
properties  and  then  it  can  be  dismissed  as  to  the  others.  The 
defendants  have  based  their  argument  on  the  contention  that 
the  lien  arises  on  registration,  whereas  the  lien  arose  on  the 
materials  being  furnished.  The  position  taken  by  the  other  side 
would  prevent  the  plaintiff  from  shewing  what  the  real  state  of 
the  facts  is.  As  to  the  affidavit  all  that  the  statute  requires,  by 
sec.  19,  is  that  its  requirements  have  been  substantially  complied 
with.  The  plaintiff  is,  however,  entitled  to  maintain  his  action 
apart  from  the  lien,  he  having  commenced  it  within  sufficient 
time  and  registered  a certificate  of  the  action. 

W.  E.  Middleton  in  reply.  As  to  the  plaintiff  being  able  to 
maintain  the  action,  apart  from  the  lien,  the  statement  of  claim 
is  based  on  the  registered  lien,  and  no  amendment  will  now  be 
allowed,  even  if  an  amendment  would  cure  the  defect.  Then  as 
to  the  plaintiff  being  able  to  shew  at  the  trial  that  the  claim 
only  affected  one  of  the  properties.  This  might  be  so  if  three 
separate  liens  had  been  joined  in  the  one  action;  but  not  where 
as  here  there  is  but  the  one  lien.  If  the  action  went  to  trial  it 
would  be  dismissed.  Sub-sec.  3 of  sec.  27  is  for  the  express 
purpose  of  preventing  the  necessity  of  going  to  trial. 
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April  19.  Mulock,  C.J.: — This  was  an  appeal  to  the  Divisional 
Court  from  the  judgment  of  Falconbridge,  C.J.,  setting  aside 
the  order  of  the  Master  in  Chambers  vacating  the  registration  of 
lien  in-  a Mechanics’  Lien  action,  and  directing  the  registration  to 
be  restored. 

This  action  is  brought  under  the  Mechanics  and  Wage 
Earners  Lien  Act  by  William  Dunn  against  the  defendants 
McCallum  & Campbell,  contractors,  and  John  Deavitt,  Hannah 
Ross  and  Mary  B.  Elphick,  the  owners  of  certain  lands,  for  a 
declaration  that  he  is  entitled  to  a lien  on  the  said  lands  in  respect 
of  moneys  owing  for  materials  supplied  to  construct  and  use  in  the 
erection  of  buildings  on  the  said  lands. 

In  his  statement  of  claim  the  plaintiff  alleges  that  the  defendants 
Deavitt,  Ross  and  Elphick  were  the  owners  of  the  lands  in  question 
and  entered  into  a contract  with  their  co-defendants,  McCallum  & 
Campbell,  for  the  carpenter  and  other  work  on  the  buildings 
erected  or  being  erected  on  the  said  lands,  and  that  the  plaintiff,  at 
the  request  of  the  contractors,  supplied  certain  materials  for  the 
erection  of  said  buildings  erected  or  being  erected  on  behalf  of  the 
defendants  Deavitt,  Ross  and  Elphick  on  the  said  lands,  to  the 
amount  of  $280.86,  and  which  materials  were  incorporated  therein. 
The  plaintiff’s  claim  is  thus  presented  as  one  undivided  claim  for  the 
sum  of  $280.86  against  the  lands  owned  by  three  defendants,  Deavitt, 
Ross  and  Elphick,  together  and  not  in  severalty,  and  as  arising 
under  one  contract  entered  into  by  these  three  persons  and  not 
under  three  separate  contracts. 

After  statement  of  claim  filed,  the  Master  in  Chambers,  on 
motion  by  the  defendants  Deavitt,  Ross  and  Elphick,  the  appel- 
lants, ordered  that  the  claim  of  lien  registered  in  the  registry  office 
be  vacated  and  set  aside.  On  appeal,  the  Chief  Justice  of  the 
King’s  Bench  overruled  the  Master  and  directed  the  registration 
to  be  restored. 

From  this  latter  decision  the  defendants  Deavitt,  Ross  and 
Elphick  now  appeal  to  the  Divisional  Court. 

In  support  ef  their  appeal,  the  appellants  allege  that  they  were 
not  jointly  parties  to  any  contract  with  the  contractors,  McCallum 
& Campbell,  as  in  the  statement  of  claim  alleged,  for  the  erection 
of  any  building;  that  they  had  no  joint  interest  in  the  lands  in 
question,  but,  on  the  contrary,  that  each  owned  a portion  thereof 
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in  severalty,  and  that  the  materials  were  supplied  to  each  one  in 
respect  of  his  separate  land  under  a separate  contract  between  the 
contractors  and  himself  alone,  and  therefore  contend  that  the  claim 
of  lien  registered  is  invalid  and  its  registration  should  be  vacated. 

The  correctness  of  the  appellants’  allegations  was  shewn  by 
affidavits  filed  on  original  motion  before  the  Master,  and  was  con- 
ceded by  plaintiff’s  counsel  during  the  argument  before  us.  There 
thus  being  no  dispute  as  to  the  facts,  the  question  is  whether  the 
plaintiff  is  entitled  to  maintain  this  action  against  all  or  any  of  the 
three  owners.  His  cause  of  action  is  wholly  statutory,  and  is 
enforceable  only  in  manner  provided  by  the  statute. 

By  sub-sec.  1 of  sec.  2,  “ contractor”  means:  “A  person  con- 
tracting with  . . . the  owner  . . . for  . . . furnish- 

ing materials  for  any  of  the  purposes  mentioned  in  this  Act;”  and 
by  sub-sec.  3 of  sec.  2,  the  word  “owner”  means:  “Any  person 
. . . having  any  estate  ...  in  the  lands  upon  or  in  respect 

of  which  . . . the  materials  are  . . . furnished,  at  whose 
request,  and  upon  whose  credit,  or  upon  whose  behalf  or  with 
whose  privity  or  consent,  or  for  whose  benefit  any  such  . . . 

materials  . . . are  furnished.” 

Section  4 defines  the  nature  of  the  lien.  It  enacts  that  “any 
person  who  . . . furnishes  any  materials  to  be  used  in  the 
making,  constructing,  etc.  ...  of  any  building,  etc.  . . . 
for  any  owner,  contractor  or  sub-contractor,  shall  by  virtue  thereof 
have  a lien  for  the  price  of  such  . . . materials  upon  the 
erection,  building,  etc.  . . . and  the  lands  occupied  thereby, 

or  enjoyed  therewith  ...  or  upon  which  such  materials  are 
placed  or  furnished,  to  be  limited,  however,  in  amount,  to  the  sum 
justly  due  to  the  person  entitled  to  the  lien  and  to  the  sum  justly 
owing  (except  as  herein  provided)  by  the  owner.” 

And  sub-sec.  1 of  sec.  7 declares  that  “the  lien  shall  attach  upon 
the  estate  or  interest  of  the  owner  as  defined  by  this  Act  in  the  erec- 
tion, building,  etc.  . . .upon  or  in  respect  of  . . . the  ma- 

terials placed  or  furnished  to  be  used,  and  the  lands  occupied  thereby 
or  enjoyed  therewith.”  * 

It  appears  to  me  that  the  clear  meaning  of  these  sections  is  that 
a lien  under  the  Act  in  respect  of  materials  furnished,  attaches 
only  to  the  erection,  building,  etc.,  in  respect  of  which  they  were 
furnished,  and  to  the  lands  occupied  thereby  or  enjoyed  therewith, 


XIV.] 


ONTARIO  LAW  REPORTS. 


255 


or  upon  which  the  materials  are  placed  or  furnished  to  be  used,  B.  C. 
and  then,  only  when  furnished  for  the  “owner”  (that  is,  the  owner  1907 

as  defined  by  sub-sec.  3 of  sec.  2,  and  not  some  other  owner),  or  Dunn 

for  the  “contractor”  (that  is,  one  who  has  contracted  with  the  .said  mcCallum. 
“owner”),  or  a sub-contractor.  

Mulock,  C.  J. 

In  the  present  case  there  are  three  separate  properties  owned 
by  three  separate  persons,  each  of  whom  entered  into  a separate 
contract  with  the  contractors  for  the  erection  of  a house  on  his  own 
separate  property,  but  was  no  party  to  the  other  two  contracts, 
and  the  plaintiff  claims  a lien  on  each  property  for  the  materials 
furnished  for  it  and  also  the  other  two  properties.  There  being 
no  community  of  interests  between  the  three  owners  in  respect  of 
the  lands,  and  no  common  contractual  relations  of  any  kind  between 
themselves  or  between  them  and  the  contractors  in  respect  of  the 
three  different  houses  erected  for  them  respectively  by  the  con- 
tractors, it  is  obvious  that  each  property  cannot  be  chargeable 
with  the  plaintiff’s  entire  claim.  The  Act  does  not  give  a lien  upon 
property  owned  by  one  person  for  materials  furnished  in  respect 
of  another  property  owned  by  another  person. 

The  plaintiff  seeks  to  meet  this  objection  by  the  contention  that 
at  most  it  is  only  a case  of  claiming  too  much  as  against  each  prop- 
erty, and  that  when  the  true  amount  of  the  lien  as  against  each 
property  is  ascertained,  his  total  claim  can  be  correspondingly 
apportioned.  If  this  were  the  correct  interpretation  of  his  cause 
of  action,  it  would  be  a good  answer  to  this  appeal,  for  the  statute 
being  equitable  in  its  nature  should  be  liberally  interpreted,  in 
order  that  its  purpose  should  not  be  defeated.  But  I am  unable 
to  thus  view  the  objection. 

The  cause  of  action  is  a statutory  one,  and  in  order  to  maintain 
it  the  plaintiff  must  shew  a cause  of  action  coming  within  the  pro- 
visions of  the  statute. 

Assuming  that  the  plaintiff  was  entitled  to  three  separate  liens 
in  respect  of  three  separate  properties,  was  he  entitled  under  the 
statute  to  consolidate  the  three  separate  amounts  owing  him,  into 
one  claim,  and  thus  by  means  of  his  registered  claim  of  lien  or  lis 
'pendens  create  a registered  incumbrance  for  the  total  amount 
against  each  property? 

Sections  17  and  18,  I think,  answer  this  question.  Sub-section 
1 of  sec.  17  authorizes  the  registration  of  a claim  of  lien,  and  declares 
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that  it  shall  set  out  (a)  “the  name  and  residence  of  the  person 
claiming  the  lien  and  of  the  owner  of  the  property  to  be  charged/’ 
etc.;  (c)  “the  sum  claimed  as  due  or  to  become  due”;  (d)  “a 
description  of  the  land  to  be  charged/’  etc.;  and  sub-sec.  2 of  sec. 
17  says  “that  the  claim  . . shall  be  verified  by  the  affidavit  of  the 
person  claiming  the  lien  or  of  his  agent  or  assignee  having  a personal 
knowledge  of  the  matters  required  to  be  verified/’  etc.  By  form  4 
to  the  schedule,  being  the  form  of  this  affidavit,  the  person  making 
the  affidavit  is  to  swear  that  “the  said  claim  so  far  as  it  relates  to 
me  is  true.”  Then  sec.  18  declares  that  if  more  than  one  lien  is 
included  in  one  claim,  each  lien  shall  be  verified  as  required  by 
sec.  17. 


These  provisions  of  secs.  17  and  18  shew  that  each  lien  must  be 
treated  separately.  It  cannot  be  conceived  that  the  Legislature 
contemplated  any  other  course,  for  it  would  be  manifestly  unjust 
to  allow  one  man’s  property  to  be  incumbered,  even  temporarily, 
with  an  alleged  incumbrance  with  which  it  was  not  lawfully  charge- 
able. Section  20  enacts  that  “the  registrar,  upon  payment  of  his 
fee,  shall  register  the  claim,  so  that  the  same  may  appear  as  an  in- 
cumbrance against  the  land  therein  described;”  and  sec.  21  enacts 
that  “where  a claim  is  so  registered,  the  person  entitled  to  the 
lien  shall  be  deemed  a purchaser  pro  tanto ,”  etc. 

These  two  sections  must  be  construed  as  meaning  that  each 
parcel  of  land  shall  be  deemed  as  incumbered  only  in  respect  of 
the  lien  with  which  it  is  properly  chargeable.  Obviously,  it  was 
considered  that  each  owner  should  be  in  a position  at  any  moment 
to  remove  the  incumbrance  by  payment  of  the  true  amount  of  the 
lien,  which  he  would  be  unable  to  do  if  it  were  permitted  to  con- 
solidate liens,  as  has  been  here  attempted  to  be  done. 

The  statute  does  not  create  any  such  lien  as  is  set  forth  either 
in  the  registered  claim  of  lien  or  in  the  plaintiff’s  statement  of 
claim,  and  I therefore  think  the  registered  claim  of  lien  is  a nullity 
and  as  such  cannot  be  validated  by  the  application  of  the  curative 
provisions  of  sec.  19.  Moreover,  even  if  the  statement  of  claim 
were  capable  of  amendment,  this  would  not,  I think,  be  a proper 
case  for  applying  the  provisions  of  sec.  19.  The  plaintiff  has  caused 
the  illegal  registration  of  a cloud  against  the  title  to  the  lands  of 
the  three  defendants,  and  apparently  without  having  taken  the 
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trouble,  before  doing  so,  of  availing  himself  of  the  provisions  of 
sec.  29,  whereby  a lienholder  may  inform  himself  as  to  the  facts. 

The  plaintiff's  counsel  also  argued  that  irrespective  of  the  claim 
of  lien  he  was  entitled  to  maintain  this  action  because  of  his  having 
commenced  it  within  sufficient  time  and  registered  a certificate  of 
action,  but  his  statement  of  claim  is,  I think,  open  to  the  same 
objection  as  the  claim  of  lien,  and  must  share  the  same  fate.  He 
was  bound  to  have  set  forth  in  his  statement  of  claim  a cause  of 
action  applicable  to  his  rights.  This  he  has  not  done,  and  he  is  no 
more  entitled  to  amend  his  statement  of  claim  than  he  would  be 
to  amend  his  claim  of  lien.  It  cannot  be  that  the  statute  contem- 
plated the  plaintiff's  rights  being  different,  whether  his  lien  was 
preserved  by  the  registration  of  a claim  of  lien  or  of  a lis  pendens. 

It  was  also  urged  upon  us  that  the  whole  claim  might  at  the 
trial  be  found  as  owing  in  respect  of  one  property,  and  that  the 
action  might  then  be  dismissed  as  against  the  others,  and  that  the 
Court  should  not  on  an  interlocutory  motion  finally  adjudicate  upon 
a matter  which  constitutes  the  very  foundation  of  the  plaintiff's 
cause  of  action. 

If  the  plaintiff  had  only  misjoined  in  this  action  three  separate 
causes  of  action  against  three  different  persons,  it  might  be  proper 
to  allow  him  to  amend  or  to  continue  the  action  to  the  trial,  if  any 
useful  purpose  was  to  be  served,  but  at  the  trial  the  invalidity  of 
the  claim  of  lien  would  be  a bar  to  any  relief  against  any  one  of  the 
three  owners,  and  therefore  he  cannot  be  prejudiced  by  an  earlier 
termination  of  his  action.  Doubtless  sub-secs.  2 and  3 of  sec.  27 
of  the  Act  were  intended  to  meet  just  such  a case  as  the  present  one 
in  order  that  the  owner  of  lands  might  at  an  early  moment  secure 
the  removal  from  his  registered  title  of  a cloud  improperly  placed 
upon  it.  I therefore  think  this  appeal  should  be  allowed  with 
costs. 

If  the  plaintiff  desires  it,  he  should  be  permitted  to  include  in 
the  order  of  this  appeal  a direction  dismissing  this  action  with 
costs. 

Magee,  J.: — Section  18  of  the  present  Mechanics  and  Wage 
Earners  Lien  Act,  R.S.0. 1897,  ch.  153  allows  a claim  for  lien  to  “ in- 
clude claims  against  any  number  of  properties."  That  section, 
originally  59  Viet.  ch.  35,  sec.  17,  took  the  place  of  sec.  17  of  R.S.O. 
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1887,  ch.  126,  which  allowed  several  claimants  for  wages  to  unite  in 
one  claim.  Both  secs.  18  and  19  of  R.S.0. 1897,  ch.  153,  were  passed 
in  1896  after  the  decisions  in  Currier  v.  Friedrich,  22  Gr.  243, 
and  Oldfield  v.  Barbour,  12  P.R.  554. 

In  the  former  case  two  properties  of  the  same  owner  were  com- 
bined, and  in  the  latter,  as  in  this  case,  properties  of  several  owners. 
Section  18  does  not,  however,  contemplate  the  consolidation  of 
liens  or  the  extending  of  any  lien  to  cover  or  becloud  the  title  to 
additional  lands.  It  goes  on  to  provide  that  where  more  than  one 
lien  is  included  in  one  claim  “each  lien”  shall  be  verified  as  provided 
in  sec.  17. 

Section  17  required  the  claim  paper  to  state  the  property  to  be 
charged  and  the  amount  due,  and  verification  by  affidavit.  This 
would  shew  a specific  sum  against  a specific  property,  and  evidently 
the  Legislature,  while  allowing  claimants  to  save  expense  by  regis- 
tering under  sec.  18  one  instead  of  several  claims,  still  recognized 
the  propriety  of  requiring  what  Proudfoot,  V.C.,  in  Currier  v. 
Friedrich,  as  to  several  contracts,  spoke  of  as  “data  from  which  it 
may  be  ascertained  how  much  of  the  lien  is  applicable  to  each.” 
If  that  be  done  there  could  be  no  more  objection  to  including  in 
one  claim  several  properties  of  one  owner  than  several  of  different 
owners,  for  the  claim  would  if  properly  drawn  shew  how  much 
would  be  claimed  against  each.  It  would  be  no  more  inconvenient 
to  join,  as  here,  claims  against  the  lands  of  different  owners  where 
arising  through  one  contractor  than  to  join  claims  against  different 
lands  of  one  owner  arising  through  different  contractors.  I there- 
fore agree  with  the  learned  Chief  Justice  in  the  judgment  appealed 
from  that  sec.  18  should  not  be  limited  to  properties  of  one  owner. 

But  then  this  plaintiff  has  not  complied  with  the  requirements 
of  verifying  each  lien.  It  is  true  that  the  defect  does  not  appear 
on  the  face  of  his  registered  claim.  That  treats  the  appellants  as 
all  interested  in  all  three  properties  and  makes  no  reference  to 
separate  contracts.  His  statement  of  claim  in  this  action  alleges 
them  to  be  the  owners.  But  although  the  plaintiff  has  sworn  to 
the  truth  of  both,  and  the  evidence  for  the  appellants  to  the  contrary 
hardly  complies  with  the  rules  of  Court,  I will  assume  that  each 
appellant  is  sole  owner  of  a different  one  of  the  three  parcels,  and 
made  a separate  contract  with  McCallum  & Campbell,  the  con- 
tracting firm,  and  also,  although  there  is  no  proof  of  it,  that  the 
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plaintiff  knew  those  facts  before  making  his  affidavits.  It  so 
happens  that  the  three  parcels  here  are  all  adjoining  and  form  parts 
of  two  adjoining  lots  Nos.  20  and  21.  The  only  difference  that 
makes  is  that  the  plaintiff  might  more  readily  have  assumed  a 
common  ownership.  But  let  it  be  assumed  that  they  are  widely 
separated:  What  then? 

Section  19  says  that  a substantial  compliance  with  secs.  17  and 
18  shall-  only  be  required,  and  no  lien  shall  be  invalidated  by  reason 
of  failure  to  comply  with  any  of  the  requisites  of  those  sections 
unless  in  the  opinion  of  the  Court,  etc.,  the  owner  is  prejudiced  there- 
by, and  then  only  to  the  extent  to  which  he  is  thereby  prejudiced. 
As  if  in  recognition  of  the  breadth  of  this  provision,  the  Legislature 
adds  this  is  not  to  be  construed  as  dispensing  with  the  registration. 
What  defects  are  covered  by  sec.  19?  Surely  the  claiming  of  a lien 
on  the  interest  of  A.  and  B.  when  A.  alone  was  owner  would  not  be 
fatal  (leaving  belief  under  clause  (a)  of  sec.  17  out  of  the  question). 
The  omission  of  Ads  name  might  be  more  dangerous.  Surely  also 
a claim  against  lot  1 when  it  should  only  be  against  the  east  half 
of  that  lot,  or  against  lots  1 and  2 when  it  should  be  only  lot  1, 
would  be  maintained  against  the  parcel  properly  included.  The 
omission  of  part  of  the  land  properly  to  be  charged  might  work 
more  prejudice.  Surely  also  a claim  of  too  great  a sum  is  almost 
an  everyday  experience.  Can  it  be  said,  in  view  of  the  wideness 
of  sec.  19,  that  even  the  omission  of  the -sum  claimed  would  be  be- 
yond its  saving  intent? 

Suppose  the  lien  holder  states  in  his  claim:  “I  furnished  ma- 
terials to  the  amount  of  $1,000  to  the  contractor,  some  of  which  were 
to  be  used  in  the  building  on  this  property,  but  I only  claim  a lien  for 
so  much  thereof  as  were  so  used;”  would  that  be  a non-compliance 
with  the  Act  which  would  prejudice  the  owner  more  than  if  a greater 
sum  than  was  due  were  claimed?  I confess  I cannot  think  so. 
In  effect  that  is  what  this  plaintiff  has  done.  He  has  set  out  a 
detailed  list  of  the  goods  supplied  and  stated  a maximum  sum  and 
mentioned  every  parcel  and  every  owner  against  whom  he  claims. 
If  he  has  as  to  his  lien  on  each  parcel  sought  to  extend  it  to  the 
other  two  parcels  that  is  only  including  too  much  land.  If  he  has 
claimed  a lien  on  the  interest  of  three  persons  as  owners  of  that 
parcel,  those  three  at  least  include  the  real  owner.  What  he  has 
done  and  all  that  he  has  done  to  prejudice  each  owner  is  to  becloud 
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the  title  of  each  for  the  lien  on  the  land  of  the  other  two,  but  not 
as  regards  the  lien  on  his  own  land  except  by  leaving  the  minimum 
amount  claimed  uncertain  and  implying  that  the  owners  of  the  other 
two  parcels  have  an  interest  therein.  To  that  extent  the  order 
appealed  from  should  T think  be  varied. 

It  is  to  be  borne  in  mind  that  these  appellants  are  not  by  the 
registration  of  the  claim  placed  in  a position  in  the  slightest  degree 
worse  as  to  the  amount  of  the  claim  against  each  parcel  than  they 
were  the  day  before  it  was  registered.  The  lien  existed  by  reason 
of  the  furnishing  and  user  of  the  goods,  not  by  reason  of  the  regis- 
tration. If  the  amount  is  not  settled  in  the  claim  neither  was  it 
before  the  claim.  And  the  question  is,  should  a lien-holder — not 
merely  this  one — lose  his  security  in  the  face  of  sec.  19  by  reason 
of  a misstep,  when  the  owner  has  not  changed  his  position  or  done 
anything  meritoriously  entitling  him  to  be  freed?  None  of  these 
appellants  denies  that  a lien  for  some  amount  did  exist,  and  none 
offers  to  state  or  pay  what  amount  is  owing. 

What  I have  said  refers  to  the  registered  claim  of  lien,  but  there 
is  also  the  action  itself  to  be  considered  and  the  registration  of  the 
certificate  of  action.  The  date  of  the  last  item  in  the  plaintiff’s 
claim  is  November  15th,  1906,  which  may  or  may  not  be  the  date 
of  the  last  item  as  to  some  one  or  more  of  the  buildings.  The 
claim  was  registered  on  28th  November,  1906.  This  action  was 
begun  on  4th  December,  1906,  and  a certificate  thereof  is  stated  to 
have  been  registered.  Whether  the  claim  of  lien  was  “duly  regis- 
tered” or  not,  the  plaintiff  says  that  his  action  was  commenced 
and  registered  in  time  to  preserve  his  lien  under  secs.  22,  23  and  24. 

No  directions  are  given  in  the  Act,  as  to  the  form  or  effect  of  the 
statement  of  claim  by  which  under  sec.  31  the  action  is  to  be  com- 
menced, but  that  section  declares  that  the  liens  may  be  realized  by 
actions  in  the  High  Court  according  to  the  ordinary  procedure, 
excepting  where  varied  by  the  Act,  and  requires  that  the  statement 
of  claim  be  verified  by  affidavit  (form  5)  that  the  facts  set  forth 
are  to  the  best  of  the  deponent’s  knowledge  and  belief  true  and  the 
amount  claimed  to  be  due  is  the  just  and  true  amount,  etc. 

Whatever  right  sec.  18  confers  as  to  joining  claims  for  liens,  it 
does  not  apply  to  actions  to  enforce  them.  The  only  provision  as 
to  joinder  of  claims  in  one  action  is  in  sec.  32,  whereby  “any  number 
of  lien-holders,  claiming  liens  on  the  same  property,  may  join  in  an 
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action.”  The  right  if  any  to  bring  an  action  in  respect  of  separate 
properties  and  owners  depends  on  the  general  practice  of  the  High 
Court. 

The  statement  of  claim  alleges  that  the  then  appellants  own 
lots  20  and  21  and  entered  into  a contract  with  their  co-defendants, 
McCallum  & Campbell,  for  certain  work  on  the  buildings  erected 
thereon,  and  that  the  plaintiff  furnished  McCallum  & Campbell 
with  materials  therefor  to  the  amount  of  $280.86,  which  were 
used  therein,  and  he  asks  judgment  against  McCallum  & Campbell 
for  that  sum,  and  also  asks  a declaration  of  lien  therefor  against 
the  lands  and  further  relief.  On  the  face  of  it  the  pleading  is  not 
objectionable;  but  the  appellants  shew  that  it  is  untrue,  and  they 
allege  that  under  color  of  misstatement  he  is  improperly  joining 
three  actions  in  one. 

Section  47  of  the  Mechanics  Lien  and  Wage  Earners  Act  provides 
that  “all  judgments  in  favour  of  lien-holders  shall  adjudge  that 
the  person  or  persons  personally  liable  for  the  amount  of  the  judg- 
ment shall  pay  any  deficiency  which  may  remain  after  sale,”  and 
such  “ deficiency  may  be  recovered  by  execution” ; (and  see  form  13). 

This  section  does  not  expressly  allow  judgment  and  execution 
against  the  contractor  for  the  whole  amount  of  the  debt  for  which 
the  lien  exists,  but  only  the  deficiency,  but  it  does  not  preclude 
such  relief. 

In  Bagshaw  v.  Johnston  (1902),  3 O.L.R.  58,  it  was  held  by 
Street,  J.,  that  it  was  improper  to  join  in  an  action  begun,  by  state- 
ment of  claim  to  enforce  a lien,  a claim  against  the  architect  for 
fraudulently  refusing  his  final  certificate.  In  that  decision  I concur. 
On  the  same  principle,  in  an  action  against  one  of  these  owners, 
similarly  commenced,  it  would  not  be  proper  to  join  a claim  against 
the  contractor  for  goods  used  in  the  buildings  of  the  other  two 
owners. 

Choice  has  then  to  be  made  between  the  plaintiff  being  driven 
to  get  three  judgments  against  his  debtors  the  contractors  and  each 
owner  being  joined  in  an  action  with  two  other  persons  with  whom 
he  has  nothing  to  do  and  in  whose  litigation  he  is  not  concerned, 
unless  indeed  incidentally  in  so  far  as  it  may  become  a matter  of 
evidence  into  whose  building  particular  materials  went.  It  might 
be  that  a person  furnishing  material  could  not  split  up  his  cause 
of  action  therefor  so  as  to  bring  separate  actions  against  the  con- 
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tractor.  It  may  be  that  some  of  the  items  in  this  case  cannot  be 
so  split  up.  In  view  of  sec.  18  and  sec.  47,  and  of  the  fact  that 
there  was  here  only  the  one  contractor,  and  that  the  plaintiff  is 
too  late  to  again  register  his  lien,  I think  he  should  be  allowed  to 
amend  so  as  to  claim  the  proper  lien  only  against  each  property 
and  its  owner,  and  that  any  party  should  be  allowed  to  apply, 
under  rule  237,  for  separate  trial  of  issues  raised. 

In  Re  Wallis  and  Vokes  (1889),  18  O.R.  8,  where  one  balance  on 
several  contracts  was  claimed,  an  order  to  vacate  was  refused,  and  in 
Re  Moorehouse  and  Leak  (1887) , 13  O.R.  290,  the  validity  of  one  claim 
was  not  questioned,  and  see  Morris  v.  Tharle  (1893),  24  O.R.  159; 
Roberts  v.  McDonald  (1887),  15  O.R.  80,  and  Bickerton  v.  Dakin 
(1890),  20  O.R.  192. 

The  order  wlpch  I think  should  be  made  would  be  to  declare 
that  the  plaintiff’s  registered  claim  of  lien  and  statement  of  claim 
upon  each  of  the  three  parcels  .is  vacated  in  so  far  as  they  claim  a 
lien  upon  or  seek  to  hold  liable  the  land  of  any  one  of  the  appellants 
for  goods  or  material  entering  into  the  construction  of  the  buildings 
on  lands  of  the  other  two  appellants,  or  imply  that  either  of  those 
other  two  have  any  interest  in  such  parcel  of  the  third,  and  that 
the  plaintiff  shall  have  two  weeks  or  such  further  time  as  by  order 
in  Court  or  Chambers  may  be  granted  him  within  which  to  amend 
his  statement  of  claim  accordingly,  and  to  specify  the  sum  for 
which  he  seeks  to  hold  a lien  upon  the  land  of  each  of  the  appellants, 
not  exceeding  in  the  whole  $280.86,  and  interest,  and  deliver  par- 
ticulars of  the  items  thereof,  during  which  time  he  shall  be  at  liberty 
to  examine  and  obtain  discovery  from  any  of  the  defendants  and 
inspect  any  of  the  buildings,  and  that  thereafter  the  lien  upon 
each  parcel  shall  be  declared  invalid  in  so  far  as  regards  any  sum 
beyond  the  amount  so  claimed,  and  failing  such  amendment  and 
delivery  of  particulars  the  statement  of  claim  shall  be  set  aside  and 
all  lieii  of  the  plaintiff  vacated.  The  plaintiff  should  bear  his  own 
costs  of  the  amendment,  and  the  costs  of  this  application  to  the 
Master  and  the  appeals  should  be  costs  in  the  cause  to  the  de- 
fendants in  any  event. 


Anglin,  J.,  concurred  with  Mulock.  C.J. 


g.  F.  H. 
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[DIVISIONAL  COURT.] 

Cuff  v.  The  Frazee  Storage  and  Cartage  Co. 

Evidence — Testimony  at  Former  Trial — Absence  of  Witness  at  Subsequent  Trial 
— Search  for  Witness — Reception  of  Evidence. 

Where  it  is  sought  to  give  in  evidence  at  the  trial  of  an  action  oral  testimony- 
taken  under  oath  in  another  judicial  proceeding,  in  which  the  adverse  party- 
had  the  power  to  cross-examine,  on  the  ground  that  the  witness  cannot  be 
called  as  being  beyond  the  jurisdiction  of  the  Court  or  otherwise,  it  is  suffi- 
cient to  shew  that  after  diligent  search  the  witness  cannot  be  found. 
Answers  to  inquiries  made  as  to  his  whereabouts  are  admissible  to  prove  an 
unsuccessful  search  for  a witness,  and  are  not  for  that  purpose  to  be  treated 
as  hearsay  evidence. 

Monro  v.  Toronto  Railway  Co.  (1904),  9 O.L.R.  299,  at  p.  312,  distinguished. 
Judgment  of  Anglin,  J.,  at  the  trial,  reversed. 

Appeal  by  the  defendants  from  the  judgment  at  the  trial  in 
favour  of  the  plaintiff. 

The  action  was  tried  on  the  4th  and  5th  of  October,  1906,  before 
Anglin,  J.,  with  a jury. 

J.  M.  Godfrey  and  T.  N.  Phelan , for  the  plaintiff. 

W.  M.  Hall,  for  the  defendants. 

This  was  the  second  trial  of  the  action,  which  had  been 
directed  by  a Divisional  Court  on  an  appeal,  and  the  defendants 
desired  to  use  the  evidence  given  on  the  first  trial  by  a witness 
who  could  not  be  found,  and  was  supposed  to  have  gone  to  the 
United  States,  and  as  a preliminary  to  such  user  gave  evidence 
of  inquiries  made  and  answers  received  in  searching  for  the  witness, 
as  set  out  in  the  judgment. 

The  learned  trial  Judge  held  that  the  defendants  should  shew 
that  the  witness  was  out  of  the  jurisdiction,  by  the  best  evidence 
available  to  establish  that  fact,  and  that  the  inquiries  and  answers 
could  not  be  received  for  that  purpose,  the  answers  being  hearsay 
evidence;  and  judgment  was  entered  for  the  plaintiff  on  the 
findings  of  the  jury. 
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L-C.  From  this  judgment  the  defendants  appealed  to  a Divisional 

1907  Court,  and  the  appeal  was  argued  on  the  13th  of  February,  1907, 

Cuff  before  Meredith,  C.J.C.P.,  MacMahon  and  Teetzel,  J.J. 

v. 

Frazee 

Storage  W . M.  Hall,  for  the  appeal.  The  evidence  should  have  been 

AND 

Cartage  Co.  received  by  the  trial  Judge,  but,  even  if  sufficient  proof  of  inability 
to  find  the  witness  was  not  given,  this  Court  should  now  grant 
leave  to  supply  it:  Con.  Rule  498;  Roscoe’s  Nisi  Prius,  17th  ed., 
p.  6,  and  cases  there  collected;  Erdman  v.  Town  of  Walkerton  (1893), 
20  A.R.  444;  Monro  v.  The  Toronto  R.W.  Co.  (1904),  9 O.L.R. 
299,  at  p.  309.  The  findings  of  the  jury  were  not  warranted  by 
the  evidence;  in  fact,  there  was  not  sufficient  evidence  to  go  to 
the  jury. 

J.  M.  Godfrey  and  T.  N.  Phelan,  contra.  There  was  not  sufficient 
evidence  of  the  absence  from  the  jurisdiction  of  the  witness,  and 
there  was  not  diligent  enough  search  or  inquiry  made  for  him : 
Robinson  v.  Markis  (1841),  2 M.  & Rob.  375;  The  King  v.  McCul- 
lough (1901),  8 Can.  C.C.  278;  The  Queen  v.  Graham  (1898),  2 Can. 
C.C.  388;  Regina  v.  Austen  (1856),  7 Cox.  C.C.  55;  Monro  v.  The 
Toronto  R.W.  Co.,  9 O.L.R.  at  p.  312.  The  findings  of  the  jury 
on  the  evidence,  which  was  sufficient,  will  not  be  interfered  with. 
An  appeal  does  not  lie  in  this  case:  Con.  Rule  783. 

Hall,  in  reply. 

April  10.  Meredith,  C.J.: — This  is  an  appeal  by  the  defen- 
dants from  the  judgment,  dated  5th  October,  1906,  which  Anglin, 
J.,  directed  to  be  entered  on  the  findings  of  the  jury  after  the  trial 
of  the  action  before  him,  with  a jury,  at  Toronto,  on  the  4th  and 
5th  October,  1906:  and,  in  the  alternative,  the  appellants  move 
for  a new  trial,  on  the  ground  that  my  learned  brother  erroneously 
rejected  the  evidence  given  by  one  James  Brown  at  a former  trial 
of  the  action,  when  tendered  by  the  appellants. 

James  Brown  was  examined  at  a former  trial  as  a witness  on 
behalf  of  the  appellants.  He  was  not  produced  as  a witness  at 
the  last  trial,  being,  as  the  appellants’  counsel  informed  the  Court, 
then  out  of  the  jurisdiction,  and  it  was  sought  to  put  in  evidence 
his  testimony  given  at  the  last  trial,  but  my  brother  Anglin  refused 
to  admit  it,  on  the  ground  that  proper  proof  had  not  been  given 
that  the  witness  was  then  out  of  the  jurisdiction. 
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The  testimony  which  the  appellants  adduced  to  shew  that 
Brown  was  then  out  of  the  jurisdiction  was  that  of  Lorenzo  D. 
Frazee  and  Oliver  Thompson,  which  is  found  in  the  transcript 
of  the  evidence. 

According  to  the  testimony  of  Thompson,  Brown  had  called  at 
the  place  of  business  of  the  appellants  in  the  spring  of  1906,  and 
told  Thompson  that  he  was  going  to  the  “other  side,”  and  that 
Thompson  had  not  seen  him  since,  and,  according  to  the  testimony 
of  Frazee,  a “couple  of  weeks”  before  the  last  trial  he  had  gone,  for 
the  purpose  of  procuring  the  attendance  of  Brown,  to  the  place 
where  he  had  been  stopping  before,  the  address  having  been  given 
to  him  by  Brown,  and  that  the  persons  there  could  not  tell  what 
the  address  of  Brown  then  was,  except  that  he  had  gone  to  the 
States;  they  thought  to  Cleveland.  There  was  also  some  very 
general  evidence  that  other  inquiries  had  been  made  by  Frazee 
within  the  “couple  of  weeks”  to  ascertain  the  address  in  Cleveland 
of  Brown,  and  that  they  had  been  unsuccessful. 

My  brother  Anglin,  as  I have  said,  ruled  that  it  was  not  proved 
that  Brown  was  out  of  the  jurisdiction,  and  refused  to  admit  his 
testimony  given  at  the  former  trial. 

If,  in  order  to  the  admission  of  the  testimony,  it  was  necessary 
to  prove  that  Brown  was  at  the  time  of  the  trial  out  of  the  juris- 
diction, the  ruling  of  my  brother  Anglin  was,  in  my  opinion,  right, 
because  the  rule  against  the  admission  of  hearsay  evidence  pre- 
cludes the  reception  of  such  testimony  as  that  by  which  it  was 
sought  to  establish  the  fact. 

In  Taylor  on  Evidence,  10th  ed.,  pars.  472-8,  note  5,  p.  359,  it 
is  said:  “How  far  answers  to  inquiries  respecting  the  witness  are 
admissible  to  prove  that  he  cannot  be  found  is  not  very  clearly 
defined.  That  such  answers  will  be  rejected  as  hearsay  evidence, 
if  tendered  in  proof  of  the  fact  that  the  witness  is  abroad,  is  beyond 
all  doubt,”  and  for  this  statement  the  cases  of  Robinson  v.  Markis, 
2 M.  & Rob.  375,  and  Doe  d.  Beard  v.  Powell  (1836),  7 C.  & P.  617, 
are  cited. 

In  Robinson  v.  Markis , to  prove  that  a witness  (a  sailor),  who 
had  been  examined  on  interrogatories,  was  out  of  England,  the 
attorney’s  clerk  testified  that  he  had  made  inquiries  for  the  deponent 
at  his  residence;  that  a person  whom  he  believed  to  be  the  deponent’s 
wife  said  that  he  was  abroad,  having  sailed  on  the  Thetis’,  and  the 
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witness  added  that  he  had  made  inquiries,  and  been  told  that  the 
Thetis  was  then  on  a voyage. 

Lord  Abinger,  C.B.,  ruled  that  the  deposition  could  not  be 
read;  that  it  was  indispensable  to  prove  by  proper  evidence  to 
the  satisfaction  of  the  Judge  that  the  witness  was  out  of  England, 
that  there  was  nothing  but  hearsay  to  rely  upon,  and  that  the 
person  who  gave  the  attorney’s  clerk  the  information  ought  to 
have  been  produced,  or  other  persons  who  knew  the  fact  of  the 
deponent’s  having  sailed  might  have  been  called. 

In  Doe  d.  Beard  v.  PoweL  the  ruling  to  the  same  effect  was  also 
by  Lord  Abinger,  but  the  evidence  was  given  to  account  for  not 
calling  the  subscribing  witness  to  a lease,  the  execution  of  which 
it  was  necessary  that  the  plaintiff  should  prove. 

The  statute  1 Wm.  IV.  ch.  22,  was  not  referred  to  in  Robinson 
v.  Markis,  but  the  witness  had,  no  doubt,  been  examined  under 
an  order  made  under  its  fourth  section,  which  enabled  the  Courts, 
amongst  other  things,  to  “order  the  examination  on  oath,  upon 
interrogatories  or  otherwise,  . . . , of  any  witnesses  within  the 

jurisdiction  of  the  Court,”  and  it  was  not  permissible  to  read  the 
examination  of  the  witness  as  evidence  at  any  trial  without  the 
consent  of  the  party  against  whom  it  was  offered,  unless  it  ap- 
peared to  the  satisfaction  of  the  Judge  that  the  witness  was  beyond 
the  jurisdiction  of  the  Court,  or  dead,  or  unable  from  permanent 
sickness  or  other  permanent  infirmity  to  attend  the  trial:  sec.  10. 

The  Act  made  no  provision  for  reading  the  examination  of  the 
witness  as  evidence  without  the  consent  of  the  party  against  whom 
it  was  offered,  where  the  witness  could  not  be  found,  and  the  party 
seeking  to  read  the  examination  was  unable  to  shew  that  the 
witness  was  dead  or  out  of  England. 

The  right  of  the  appellants  to  put  in  evidence  the  testimony 
of  Brown  does  not  depend  on  this  statute  or  upon  any  similar 
enactment,  but  upon  the  recognized  rule  as  to  the  reception  of 
secondary  evidence  of  oral  testimony,  referred  to  in  the  following 
passage  from  Taylor  on  Evidence,  par.  464,  p.  354: 

“ The  broad  proposition  as  to  this  is,  . . . , that  such  proof 

is  only  admissible  where  the  production  of  primary  evidence  is  out 
of  the  party’s  power.  Subject  to  this,  it  may  be  stated,  as  a general 
rule,  that  where  a witness  has  given  oral  testimony  under  oath  in 
a judicial  proceeding,  in  which  the  adverse  litigant  had  the  power 
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to  cross-examine,  the  testimony  so  given  will,  if  the  witness  himself 
be  incapable  of  being  called,  be  admitted  in  any  subsequent  suit 
between  the  same  parties,  or  those  claiming  under  them,  if  such 
suit  relate  to  the  same  subject,  or  substantially  involve  the  same 
material  questions.” 

This  rule  applies  a fortiori  where  the  evidence  taken  at  the 
first  trial  is  offered  on  the  second  trial  of  the  same  action. 

Apart  from  authority,  it  appears  to  me  that  where  the  party 
offering  the  testimony  shews  that  after  diligent  search  the  witness 
cannot  be  found,  the  witness  is  incapable  of  being  called  within 
the  meaning  of  the  rule. 

It  was  so  held  in  an  anonymous  case  in  21  James  I.,  reported 
in  Godbolt’s  Reports,  p.  326  (case  418),  where  the  Court  said: 
“That  if  the  party  cannot  find  a witness,  then  he  is,  as  it  were, 
dead  unto  him;  and  his  deposition  in  an  English  court  in  a cause 
betwixt  the  same  parties  plaintiff  and  defendant  may  be  allowed 
to  be  read  to  the  jury,  so  as  the  party  make  oath  that  he  did  his 
endeavour  to  find  his  witness,  but  that  he  could  not  see  him  nor 
hear  of  him.” 

If  I am  right  in  this  view,  the  answers  to  the  inquiries  made  by 
Frazee  were  admissible  to  prove  the  unsuccessful  search  for  the 
witness  and  the  inability  of  the  appellants  to  find  him,  and  for  that 
purpose  are  not  to  be  treated  as  hearsay  evidence. 

The  cases  upon  this  latter  point  are  numerous,  and  have  arisen 
where  the  absent  witness  was  the  subscribing  witness  to  an  instru- 
ment the  execution  of  which  was  required  to  be  proved,  and  the 
party  upon  whom  the  onus  of  proof  lay  sought  to  account  for  not 
calling  him. 

Most  of  the  cases  are  cited  in  Roscoe’s  Nisi  Prius,  17th  ed., 
pp.  133,  134,  and  it  is  not  necessary,  having  read  them,  that  I 
should  do  more  than  say  that  they  bear  out  the  statement  of  the 
text  writer. 

The  criminal  cases,  in  which  it  has  been  held  that  it  is  no  ground 
for  receiving  in  evidence  a deposition  taken  before  the  committing 
magistrate  that  the  witness  is  a foreigner  and  absent  in  a foreign 
country,  have  no  application,  for  the  rule  which  the  appellants 
invoke  does  not  apply  in  criminal  cases:  see  Regina  v.  Austen, 
7 Cox  C.C.  55. 

The  provisions  of  the  Criminal  Code,  R.  S.  C.  1906,  ch.  146, 
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sec.  999,  do  not  provide  for  the  case  of  a witness  who  cannot  be 
found,  but  the  absence  of  such  a provision  does  not  make  against 
the  view  I take,  for  it  may  well  be  that  Parliament  did  not  deem 
it  wise  that  in  criminal  cases  inability  to  find  the  witness  should 
be  a ground  for  admitting  his  evidence. 

The  observations  of  the  Chief  Justice  of  Ontario  in  Monro  v. 
Toronto  R.W.  Co.,  9 O.L.R.  299,  at  p.  312,  were  referred  to  in 
support  of  the  respondent’s  contention  that  the  testimony  of 
Brown  was  rightly  rejected.  The  learned  Chief  Justice  is  there 
reported  to  have  said:  “Unless  by  consent,  and  on  proof  of  the 
death  or  absence  from  the  jurisdiction  and  consequent  inability  to 
procure  his  attendance  at  the  trial,  the  depositions  of  a witness 
taken  at  the  former  trial  could  not  be  received;”  but  it  is  plain 
that  the  learned  Chief  Justice  was  there  pointing  out  in  general 
terms  the  nature  of  the  rule  applicable  to  the  question  he  was  con- 
sidering, and  was  not  called  upon  and  did  not  attempt  to  give  an 
exhaustive  statement  of  the  cases  in  which  the  depositions  taken 
at  a former  trial  might  be  read. 

Had  my  brother  Anglin’s  refusal  to  receive  the  deposition  of 
Brown  as  evidence  proceeded  upon  the  ground  that  he  was  not 
satisfied  that  it  appeared  that,  after  diligent  inquiry  and  search, 
Brown  could  not  be  found,  I should  not  have  felt  justified  in  inter- 
fering with  his  ruling,  but  as  that  view  of  the  case  was  not  con- 
sidered by  my  learned  brother,  we  have  to  deal  with  it  upon  the 
proof  given  by  the  appellants,  and,  after  consideration  of  that 
proof,  I have  reached  the  conclusion  that  it  was  sufficient  that,  after 
diligent  inquiry,  Brown  could  not  be  found  to  entitle  the  appellants 
to  read  his  testimony  given  at  the  last  trial. 

Although  counsel  for  the  appellants,  as  I gather  from  the  tran- 
script of  the  evidence,  did  not  rest  his  claim  for  the  admission  of 
Brown’s  testimony  upon  the  ground  that,  after  diligent  search,  the 
witness  could  not  be  found,  counsel’s  failure  to  put  forward  that 
ground  in  argument  ought  not,  I think,  to  preclude  the  appellants 
from  now  relying  upon  it. 

There  is  no  reason  for  suspecting  that  the  appellants  were  acting 
in  bad  faith  or  that  they  did  not  really  desire  to  procure  the  attend- 
ance of  Brown  at  the  second  trial. 

The  spirit  of  recent  legislation  in  this  Province  as  to  the  mode 
of  proving  the  fact,  on  the  existence  of  which  depends  the  right  to 
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adduce  the  evidence  of  an  absent  witness,  is  liberal,  and  in  the 
direction  of  facilitating  the  means  of  proof. 

In  this  spirit,  Con.  Rule  512  provides  that  testimony  taken 
under  commission  may  be  read  “without  any  other  proof  of  the 
absence  from  Ontario  of  the  witness  therein  named  than  an  affidavit 
of  the  solicitor  or  agent  of  the  party  as  to  his  belief  of  such  absence.” 

We  ought,  I think,  to  deal  with  the  application  of  the  appellant 
to  admit  the  evidence  of  Brown  in  the  same  liberal  spirit. 

A new  trial  must,  therefore,  be  directed,  unless  the  appellants’ 
counsel  is  right  in  his  contention,  that  the  respondent  failed  to  make 
out  a case  to  go  to  the  jury,  for  in  that  case,  the  action  should  be  dis- 
missed. 

After  having  carefully  perused  the  evidence,  I am  of  opinion 
that  there  was  sufficient  evidence  to  go  to  the  jury.  There  was 
evidence  for  the  jury  that  (apart  from  the  alleged  rule  forbidding 
it)  the  deceased  was  properly  upon  the  seat  of  the  waggon,  when 
it  was  being  backed  under  the  shed ; and  that  the  shed  was  so  con- 
structed that  backing  in  was  attended  with  danger  to  those  who 
sat  upon  the  seat  of  it  (I  say  nothing,  of  course,  as  to  the  weight 
of  the  evidence),  and  as  to  the  main  ground  relied  upon,  the  exist- 
ence of  a rule  against  persons  doing  the  work  the  deceased  was 
employed  to  do,  sitting  upon  the  seat  of  the  waggon,  it  is  impossible 
to  say  that  the  existence  of  the  rule  was  proved  by  practically  un- 
contradicted evidence,  and,  if  it  was  not,  my  brother  Anglin  could 
not  properly  have  withdrawn  the  case  from  the  jury. 

The  result  is,  that,  in  my  opinion,  the  judgment  appealed  from 
must  be  set  aside  and  a new  trial  ordered,  and  I would  make  the 
costs  of  the  last  trial  and  of  the  appeal  costs  in  the  cause,  unless 
otherwise  ordered  by  the  Judge  before  whom  the  action  is  again 
tried. 

The  necessity  for  sending  the  case  down  for  a third  trial  is  to 
be  deplored,  and  I venture  to  hope  that  a third  trial  may  be  avoided 
by  the  parties  getting  together  and  effecting  a settlement,  which 
will  put  an  end  to  the  long  and  very  costly  litigation  in  which  they 
are  engaged. 
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Cronkhite  v.  Imperial  Bank  of  Canada. 

Fixtures — Landlord  and  Tenant — Bank  Vault  Door — Trade  Fixture — Removal. 

In  1886  fhe  landlord  of  the  defendants  constructed  a vault  in  the  premises 
occupied  by  them,  the  defendants  supplying  a steel  lining  and  a bank  vault- 
door.  On  April  1st,  1890,  the  defendants  leased  another  portion  of  the 
same  building  from  the  same  landlord  for  ten  years  from  that  date,  a vault 
being  built  there  by  the  landlord  and  the  defendants  bringing  to  it  the  same 
door.  The  lease  was  made  in  pursuance  of  the  then  Short  Forms  of  Leases 
Act,  and  contained  no  reference  to  fixtures,  but  had  the  covenants  by  the 
tenant  to  repair  and  leave  in  good  repair.  During  the  currency  of  the  lease 
the  landlord  sold  and  conveyed  the  premises.  On  November  10th,  1899, 
the  defendants  obtained  a new  lease  from  the  owner  for  five  years  from 
April  1st,  1890,  made  pursuant  to  the  statute,  which  contained  the  clause 
"provided  that  the  lessee  may  remove  its  fixtures.”  On  November  10th, 
1904,  the  owner  granted  the  defendants  another  lease,  made  in  pursuance 
of  the  statute,  for  eighteen  months  from  April  1st,  1905,  with  the  same 
clause  as  to.  fixtures,  and  during  its  currency  the  defendants  removed  the 
door: — 

Field,  that  under  the  above  provisoes  the  defendants  were  not  restricted  in 
their  right  of  removal  to  those  fixtures  placed  subsequent  to  the  dates  of 
the  last  two  demises,  and  that  they  were  entitled  to  remove  the  door. 

Judgment  of  Anglin,  J.,  reversed. 


This  was  an  appeal  from  the  judgment  at  the  trial. 


The  action  was  tried  at  the  Assizes  at  Welland  on  the  8th  of 
May,  1906,  before  Anglin,  J.,  without  a jury. 

F.  W.  Griffiths,  for  the  plaintiff. 

Alexander  Fraser,  for  the  defendants. 

June  12.  Anglin,  J.: — The  plaintiff,  the  owner  of  a building 
in  the  city  of  Niagara  Falls,  brings  this  action  for  damages  for 
alleged  waste  committed  by  the  defendants,  tenants  of  a portion 
of  the  building,  by  removing  the  door  of  a vault  used  by  them 
for  banking  purposes  in  the  leased  premises. 

In  1886,  the  plaintiff’s  predecessor  in  title,  Alice  Howard,  leased 
to  the  defendants  the  western  store  in  the  building,  known  as  How- 
ard’s block.  The  lessor  constructed  in  the  interior  of  the  leased 
premises  a vault  of  brick  and  masonry.  The  lessees  provided  a 
metal  lining  for  this  vault  which  was  secured  by  bars  sunk  into 
the  masonry  of  the  vault.  At  the  doorway  of  the  vault,  to  this 
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metal  lining,  upright  pivots  or  staples  of  metal  were  affixed,  upon  D.  C. 

which  it  was  intended  to  hang  or  suspend  the  vault  door.  This  1906 

door,  with  an  expensive  combination  lock,  the  whole  costing  $500,  Cronkhite 
was  procured  by  the  lessees,  and  hung  upon  the  pivots  or  staples  iMPerIAL 
prepared  for  it.  When  open  its  own  weight  and  the  support  of  the  Bank 
staples,  on  which  it  hung,  kept  it  in  position.  When  closed  and  Canada 
locked  it  was  held  in  place  not  only  by  the  staples  but  also  by  the  A J 
bolts  which  the  action  of  the  lock  drove  into  recesses  in  the  masonry 
or  the  metal  casing  prepared  to  receive  them. 

In  1890  the  defendants  leased  the  corner  or  eastern  shop  of 
the  block  from  Alice  Howard  for  a term  of  ten  years  from  the  1st 
April,  1890.  The  landlady  constructed  a new  brick  vault  in  this 
shop,  and  the  tenants  supplied  the  metal  lining  for  it.  The  vault 
door  was  removed  from  the  vault  in  the  western  shop  and  hung 
upon  the  new  vault  in  the  corner  shop  in  the  same  manner  as  it 
had  formerly  been  hung  upon  that  in  the  western  shop. 

The  lease  of  1890  contains  no  reference  to  fixtures,  except  in 
the  covenant  to  leave  the  premises  in  good  repair,  etc.  There  is 
no  evidence  of  any  express  agreement  at  any  time  between  the  lessor 
and  the  lessees  about  the  ownership  of  the  vault  door;  no  evidence 
that  anything  whatever  was  said  about  it  by  one  or  the  other  of 
them;  but  there  certainly  was  some  Understanding  that  the  lessees 
should  furnish  this  door. 

On  the  10th  November,  1899,  the  bank  took  a new  lease  of  the 
corner  premises  for  a further  term  of  five  years  from  the  1st  April, 

1900,  from  James  Dickenson,  a grantee  from  Alice  Howard.  This 
lease  contains  the  usual  covenant  by  the  lessee  to  leave  the  premises 
in  good  repair,  etc.,  and  a proviso,  “that  the  lessee  may  remove 
its  fixtures,”  but  makes  no  reference,  by  recital  or  otherwise,  to 
the  preceding  lease  of  1890,  except  in  the  description  of  the  premises 
.as  “now  occupied  by  the  said  lessee  as  a bank.” 

On  the  10th  November,  1904,  a further  lease  was  taken  by  the 
bank,  for  a term  of  eighteen  months,  to  be  computed  from  the  1st 
April,  1905,  which  contains  covenants  and  provisoes  similar  to 
those  in  the  lease  of  1900,  and  the  following  special  clause: 

“It  is  further  expressly  agreed  between  the  parties  hereto  that, 
in  consideration  of  the  granting  of  this  lease,  the  extension  of  the 
lease  heretofore  entered  into  between  the  said  parties,  dated  the 
10th  day  of  November,  1899,  is  hereby  surrendered.” 
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What  were  the  rights  and  relative  positions  of  the  parties  between 
the  10th  November,  1904,  and  the  1st  April,  1905,  is  not  now  ma- 
terial; but  it  may  be  noted  that  the  lease  of  1899  is  here  spoken  of 
as  “an  extension  of  lease.” 

James  Dickenson,  after  executing  the  lease  of  November,  1904, 
conveyed  to  the  plaintiff,  subject  to  the  tenancy  of  the  Imperial 
Bank. 

The  lessees  were  still  in  actual  possession  of  the  premises  when, 
in  February,  1906,  they  took  off  the  vault  door  in  question  and 
removed  it  to  another  building  owned  by  themselves.  A demand 
by  the  plaintiff  for  its  return  was  refused.  The  present  action 
ensued. 

The  parties  agree  that,  if  the  plaintiff  is  entitled  to  recover,  the 
damages  shall  be  assessed  at  $500;  and  that,  as  an  alternative  to 
paying  that  sum,  the  defendants  may  restore  the  door  in  question 
to  the  plaintiff.  The  plaintiff  abandons  all  claim  to  any  other 
relief  in  this  action. 

It  was  argued  by  Mr.  Fraser  for  the  defendants  that  the  provisoes 
in  the  leases  of  1899  and  of  1904,  which  expressly  reserve  to  the 
lessees  the  right  to  remove  fixtures  placed  by  them  upon  the  prem- 
ises, include  this  fixture,  if  it  be  such.  In  that  view  I cannot  agree. 
These  provisoes  are  in  my  opinion  restricted  in  their  operation  to 
fixtures  placed  upon  the  premises  by  the  lessees  subsequent  to  the 
respective  dates  of  these  demises,  and  to  other  fixtures,  if  any, 
then  upon  the  premises  which  the  parties  might  agree  should  be 
deemed  lessees’  fixtures. 

Neither  can  I treat  the  leases  of  1899  and  1904,  as  contended 
for  by  Mr.  Fraser,  as  mere  extensions  of,  or  excrescences  upon,  the 
original  lease  of  1890.  Even  if  the  special  clause  in  the  lease  of 
1904  above  quoted  would  support  that  contention  as  to  the  lease 
of  1899,  it  is  wholly  destructive  of  Mr.  Fraser’s  argument  when 
applied  to  the  lease  of  1904,  under  which  the  defendants  were  in 
possession  at  the  time  of  the  commission  of  the  alleged  waste. 

The  question  to  be  determined,  therefore,  is  whether  the  lessees, 
in  possession  under  the  lease  made  in  1904,  had  the  right  to  remove 
the  vault  door  which  they  had,  as  tenants  under  an  earlier  lease, 
supplied  and  placed  upon  the  premises.  I shall  assume  that,  if 
still  in  possession  under  the  original  lease  of  1890,  they  would  have 
the  right  to  remove  the  door,  though  a fixture.  The  right  of  a 
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tenant  as  against  his  landlord  to  remove  his  trade  fixtures  during 
the  term,  though  affixed  to  the  freehold  more  firmly  than  was  this 
door,  is  well  established.  I refer  only  to  some  of  the  more  recent 
decisions:  Mears  v.  Callender,  [1901]  2 Ch.  388,  citing  with  full 
approval,  Penton  v.  Robart  (1801),  2 East.  88;  In  re  Hulse,  Beattie 
v.  Hulse  (1905),  74  L.J.  Ch.  246;  Argles  v.  McMath,  (1894),  26 
O.R.  224,  (1896),  23  A.R.  44. 

This  vault  door  was  brought  upon  the  premises  to  meet  the 
business  requirements  of  the  bank.  It  was  hung  upon  the  pivots 
that  it  might  serve  the  purpose  for  which  it  was  designed.  Its 
removal  entails  no  injury  whatever  to  the  freehold.  It  can,  when 
removed,  be  used  elsewhere  just  as  it  was  used  upon  the  premises 
of  the  plaintiff.  The  circumstances  do  not  indicate  that  the  bank 
intended  that  this  door  should  become  permanently  a part  of  the 
freehold.  It  would  seem  not  unreasonable  that,  if  a fixture  at  all, 
it  should  be  deemed  a tenant’s  trade  fixture  and  as  such  removable. 
Such  I assume  it  to  have  been. 

But  the  authorities  are  uniform  that  tenant’s  fixtures  are  re- 
movable only  during  the  term  or  some  further  period  of  possession 
by  the  tenant,  during  which  he  holds  the  premises  under  a right  still 
to  consider  himself  a tenant,  or  during  what  has  been  called  an 
excrescence  upon  or  an  enlargement  of  the  term. 

Either  in  1899  or  in  1904,  probably  in  both  years,  there  was  a 
surrender  by  the  lessees  of  the  terms  then  respectively  about  to  end. 
During  the  original  term  the  door  in  question,  if  a fixture,  was  part 
of  the  freehold,  subject,  I assume,  to  the  tenant’s  right  of  removal: 
Scarth  v.  The  Ontario  Power  and  Flat  Company  (1894),  24  O.R. 
446,  at  p.  451.  That  right  of  removal  ceased  with  the  surrender — 
whether  by  express  agreement  or  by  operation  of  l#w — of  the  term 
in  respect  of  which  it  existed.  Under  a new  lease  taken  by  a 
tenant,  in  the  absence  of  special  agreement  to  the  contrary,  things 
remaining  affixed  to  the  freehold,  though  theretofore  his  removable 
fixtures,  are  demised  to  him  as  part  of  the  premises  owned  by  the 
landlord:  Sharp  v.  Milligan  (No.  2)  (1857),  23  Beav.  419;  Pronguey 
v.  Gurney  (1874),  36  U.C.R.  53,  at  p.  57;  37  U.C.R.  347,  at  p.  356. 
If,  then,  as  between  the  landlord  and  the  tenant,  this  vault  door, 
upon  its  being  placed  in  position,  became  a fixture,  though  removable 
by  the  tenant  during  his  term,  it  has  become  the  property  of  the 
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landlord,  and  its  removal  in  February  last  by  the  tenant  was  un- 
lawful. 

But  did  the  vault  door  ever  become  a fixture  at  all?  As  between 
the  lessor  and  the  defendants  there  are  some  circumstances  which 
seem  to  indicate  an  intention  that  it  should  remain  a chattel  and 
should  not  become  a fixture.  Are  they  sufficient  to  warrant  a 
finding  that  there  was  a tacit  understanding  or  implied  agreement 
to  that  effect? 

The  fact  that  the  landlord,  though  building  the  masonry  of 
the  vault  at  his  own  expense,  was  not  required  by  the  lessees  to 
provide  the  metal  lining  and  vault  door,  is  in  itself  significant. 
When  it  is  remembered  that  this  special  and  expensive  door  with 
combination  lock,  requisite  for  the  business  of  a bank,  would  prob- 
ably be  unnecessary  for  the  business  of  other  future  tenants  of  the 
premises,  and  to  some  tenants  might  be  a distinct  drawback,  that 
while  of  great  value  to  the  bank  it  might  very  slightly  enhance 
the  value  of  the  freehold,  if  retained  after  the  premises  had  ceased 
to  be  used  as  a banking  house,  there  would  at  first  blush  seem  to  be 
strong  seasons  for  the  belief  that  the  parties  intended  that  it  should 
remain  a chattel.  But  there  is  no  evidence  that  the  landlord  may 
not  have  contemplated  leasing  these  premises  in  the  future  to  other 
tenants  to  whom  a vault  equipped  with  such  a door  would  be  an 
inducement,  if  not  a necessity. 

Again,  there  is  no  evidence  of  the  rental  value  of  the 
premises,  and  it  is  impossible  to  say  that  the  rent  of  the 
defendants  was  not  materially  reduced  because  of  the  pro- 
spective acquisition  by  the  landlord  of  this  valuable  vault  door. 
Though  rather  indicative  of  an  intention  that  the  door  should 
remain  a chattel,  the  circumstances  are  not  inconsistent  with  an 
intention  that  the  door  should  become  a fixture,  removable  it  may 
be,  but  nevertheless  a fixture,  and  do  not,  in  my  opinion,  suffice  to 
sustain  an  inference  that,  between  Alice  Howard  and  the  Imperial 
Bank,  there  was  an  agreement  or  understanding  that  this  door 
should  retain  the  character  of  a chattel.  Neither  is  there  evidence 
of  any  custom  that  such  doors,  when  placed  by  banks  on  rented 
premises,  are  deemed  chattels  as  between  them  and  their  landlords. 
Such  a custom,  if  its  existence  were  satisfactorily  shewn,  and  know- 
ledge of  it  by  the  parties  proven,  might  have  justified  an  inference 
that  the  lease  in  question  was  made  subject  to  it : Trappes  v.  Harter 
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(1833),  2 C.  & M.  153.  I find  no  solid  ground  upon  which  to  rest 
any  implied  agreement  between  the  parties  as  to  the  character  of 
the  door  in  question. 

In  Reynolds  v.  Ashby  & Son,  [1904]  A.C.  466,  at  p.  473,  Lord 
Lindley,  after  referring  to  Hellawell  v.  Eastwood,  Chidley  v.  West 
Ham,  and  other  cases,  said:  “My  Lords,  I do  not  profess  to  be  able 
to  reconcile  all  the  cases  on  fixtures,  still  less  all  that  has  been  said 
about  them.  In  dealing  with  them  attention  must  be  paid  not  only 
to  the  nature  of  the  thing  and  to  the  mode  of  attachment,  but  to 
the  circumstances  under  which  it  was  attached,  the  purpose  to  be 
served,  and  last  but  not  least  to  the  position  of  the  rival  claimants 
to  the  things  in  dispute.” 

The  rule  laid  down  by  Blackburn,  J.,  in  Holland  v.  Hodgson 
(1872),  L.R.  7 C.P.  328,  at  p.  335,  has  been  so  often  affirmed  by 
the  highest  authority  that  it  admits  of  no  question.  It  is  stated 
in  these  terms:  “Perhaps  the  true  rule  is,  that  articles  not  otherwise 
attached  to  the  land  than  by  their  own  weight  are  not  to  be  con- 
sidered as  part  of  the  land,  unless  the  circumstances  are  such  as  to 
shew  that  they  were  intended  to  be  part  of  the  land,  the  onus  of 
shewing  that  they  were  so  intended  lying  on  those  who  assert  that 
they  have  ceased  to  be  chattels;  and  that,  on  the  contrary,  an 
article  which  is  affixed  to  the  land,  ev^n  slightly,  is  to  be  considered 
as  part  of  the  land,  unless  the  circumstances  are  such  as  to  shew 
that  it  was  intended  all  along  to  continue  a chattel,  the  onus  lying 
on  those  who  contend  that  it  is  a chattel.  This  last  proposition 
seems  to  be  in  effect  the  basis  of  the  judgment  of  the  Court  of 
Common  Pleas,  delivered  by  Maule,  J.,  in  Wilde  v.  Waters, 
16  C.B.  637.  This,  however,  only  removes  the  difficulty  one  step, 
for  it  still  remains  a question  in  each  case  whether  the  circumstances 
are  sufficient  to  satisfy  the  onus.” 

Where  there  is  some  annexation,  the  mode  and  degree  as  well 
as  the  object  of  such  annexation,  the  ease  or  difficulty  in  detaching 
the  article  without  injury  to  itself  or  to  the  freehold,  and  whether 
the  purpose  be  to  use  the  thing  as  “accessory  to  a matter  of  a per- 
sonal nature,”  or  to  use  it  “to  improve  the  inheritance,”  must 
largely  determine  the  effect  to  be  given  to  such  annexation,  from 
which,  in  the  absence  of  evidence  of  agreement,  the  intention  of  the 
annexation  must  be  deduced. 

“The  circumstances  necessary  to  be  shewn  to  alter  the  primd 
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facie  character  of  the  articles  are  circumstances  which  shew  the 
degree  and  the  object  of  such  annexation,  which  are  patent  to  all 
to  see”:  Stack  v.  T.  Eaton  Co.  (1902),  4 O.L.R.  335,  at  p.  338; 
Hobson  v.  Gorringe,  [1897]  1 Ch.  182,  at  p.  193. 

I have  carefully  read  and  considered  Lancaster  v.  Eve  (1859), 
5 C.B.N.S.  717;  Wood  v.  Hewett  (1846),  8 Q.B.  913;  Mant  v.  Collins , 
cited  in  last  named  case  (not  reported)  ; Ex  p.  Astbury  (1869), 
L.R  4 Ch.  630;  Chidley  v.  Churchwardens  of  West  Ham  (1874),  32 
L.T.N.S.  486;  The  Liscombe  Falls  Gold  Mining  Co.  v.  Bishop 
(1904),  35  S.C.R.  539,  and  many  other  cases  in  which  articles 
annexed  to  the  freehold  were  held  to  have  remained  chattels. 
None  of  them  is  decisive  of  the  present  case. 


This  vault  door  is  affixed,  slightly  it  may  be,  to  the  land.  It 
is  not  attached  merely  by  its  own  weight.  Therefore  the  onus  of 
shewing  it  to  be  a chattel  and  not  a fixture  rests  upon  the  defendants. 
While  the  mode  and  the  degree  of  the  annexation,  because  it  is  so 
slight  and  because  the  door  can  be  removed  without  injury  to  itself 
or  to  the  freehold,  may  not  be  inconsistent  with  its  retaining  the 
character  of  a chattel,  can  it  be  said  that  the  object  of  the  annexation 
was  aught  other  than  to  render  the  vault  (admittedly  part  of  the 
freehold)  serviceable  to  the  defendants  as  tenants  of  the  shop  for 
the  purpose  for  which  it  was  intended?  As  Lord  Blackburn  said, 
in  Wake  v.  Hall  (1883),  8 App.  Cas.  195,  at  p.  204:  “ Whenever 
chattels  have  been  annexed  to  the  land  for  the  purpose  of  the  better 
enjoying  the  land  itself,  the  intention  must  clearly  be  presumed  to 
be  to  annex  the  property  in  the  chattels  to  the  property  in  the  land.” 
Here  the  mode  and  degree  of  annexation  are  at  best  inconclusive; 
the  object  of  the  annexation  on  the  other  hand,  “patent  to  all  to 
see,”  was  the  improvement  of  the  inheritance — the  completion  of 
the  vault — at  all  events  during  the  tenancy  of  the  defendants. 
This,  I think,  sufficed  to  make  of  the  vault  door  a fixture,  removable 
it  may  be  as  a tenant’s  fixture,  but,  while  affixed  to  the  freehold, 
part  and  parcel  thereof  subject  to  any  such  right  of  removal. 

The  defendants  have  failed  to  discharge  the  onus  of  shewing 
that  this  door,  annexed  to  and  apparently  part  of  the  freehold,  re- 
tained its  chattel  character.  They  did  not  preserve  any  right  of 
removal  which  may  originally  have  been  incidental  to  it  as  a tenant’s 
fixture.  The  title  of  the  plaintiff  is  therefore  upon  the  admitted 
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facts  established,  and  he  must  have  judgment  in  the  terms  agreed  D- 
upon,  and  as  well  for  the  costs  of  this  action.  1906 

Cronkhite 

From  this  judgment  the  defendants  appealed  to  a Divisional  imperial 
Court,  and  the  appeal  was  argued  on  the  24th  of  October,  1906,  Bank 

OF 

before  Falconbridge,  C.J.K.B.,  Britton  and  Mabee,  JJ.  Canada. 

Anglin,  J. 

James  Bicknell,  K.C.,  for  the  appeal.  The  vault  door  was  the 
property  of  the  bank,  was  purchased  by  the  bank,  and  merely  hung 
upon  staples  and  could  be  removed  without  any  injury  to  the  free- 
hold: Northwood  v.  Dashwood,  [1896]  2 Ch.  497,  at  p.  500.  The 
bank  had  the  right  to  remove  it  at  any  time  up  to- 1890,  even  if  it 
was  a fixture:  Argles  v.  McMath,  26  O.R.  224;  23  A.R.  44. 

It  was  therefore  a fixture  “ belonging  to”  the  bank,  and  its  right  is 
preserved  under  R.S.O.  1897,  ch.  125,  clause  9,  of  the  extended 
form,  p.  1178.  The  bank  also  had  the  right  to  remove  it  under  the 
special  terms  of  the  lease  for  the  five  years  from  April  1,  1900,  to 
April  1,  1905,  and  it  was  removed  during  the  currency  of  the 
following  lease,  which  was  an  extension  of  the  five  years’  lease. 

Such  fixtures  are  personal  property:  Elwes  v.  Maw  (1802),  3 East 
38,  at  p.  54  ; 2 Smiths  L.C.  11th  ed.  p.  189;  Pinderv.  Pinder  (1870), 

18  W.R.  309;  Hallen  v.  Runder  (1834),  1 C.M.  & R.  266;  Lee  v. 

Gaskell  (1876),  1 Q.B.D.  700.  I also  refer  to  Wood  v.  Hewett,  8 
Q.B.  913;  Earl  of  Antrim  v.  Dobbs  (1891),  30  L.R.Ir.  424; 

Lancaster  v.  Eve,  5 C.B.N.S.  717;  Amer.  & Eng.  Encyc.  of  Law, 

2nd  ed.,  “ Fixtures,”  vol.  13,  610;  Weeton  v.  Woodcock  (1840),  7 
M.  & W.  14. 

F.  W.  Griffiths,  contra.  The  door  belonged  to  the  landlord  in 
1886,  there  being  no  lease;  and  when  it  was  put  into  another  portion 
of  the  same  building  in  1890  it  was  still  attached  to  the  realty  and 
substantially  so:  Minshall  v.  Lloyd  (1837),  2 M.  & W.  458,  per 
Parke,  B.  Its  removal  would  injure  the  freehold:  Buckland  v. 

Butterfield  (1820),  4 Moore  440.  It  made  the  premises  more 
convenient:  Fratt  v.  Whittier  (1881),  41  Am.  Rep.  251  at  p.  257; 
and  more  useful : Wakey.  Hall,  8 App.  Cas.  195,  at  p.  204; 

Haggart  v.  The  Town  of  Brampton  (1897),  28  S.C.R.  174. 

The  door  was  affixed  in  a place  prepared  for  it : Sun 

Life  Assce.  Co.  v.  Taylor  (1893),  13  C.L.T.  106.  The  Act  of 
1895,  58  Viet.  ch.  26  (O.),  is  not  retrospective  to  make  it  a 
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D.  C.  chattel.  It  never  was  a removable  chattel:  Argles  v.  McMathr 

1907  23  A.R.  44;  Climie  v.  Wood  (1869),  38  L.J.Ex.  223,  per  Willis,  J., 

Cronkhite  during  the  argument.  It  could  not  be  removed  without  depriving 
Imperial  ^he  building  of  its  character  as  a bank:  Smith  v.  McClure  (1884), 
Bank  32  W.R.  459.  The  burden  of  proof  that  it  is  a chattel  is  on  the 

Canada.  defendants:  Holland  v.  Hodgson , 41  L.J.C.P.  146.  The  new  leases 

operated  as  surrenders  of  the  older  ones : Ex  p.  Brook,  In  re  Roberts 
(1878),  10  Ch.D.  100,  at  p.  109;  Sharp  v.  Milligan  (No.  2),  23 
Beav.  419;  Thresher  v.  The  Company  of  Proprietors  of  the  East 
London  Waterworks  Co.  (1824),  2 B.  & C.  608;  Elwes  v.  Maw,  2 Sm. 
L.C.  llthed.,  189,  at  p.  213  (notes);  Pronguey  v.  Gurney,  36 
U.C.R.  53,  at  p.  73;  37  U.C.R.  347,  at  p.  356.  An  agreement 

by  a former  owner  to  remove  the  door  would  not  bind  the 

present  owner  without  notice:  Hobson  v.  Gorringe,  66  L.J.  Ch.  114. 

Bicknell,  in  reply.  The  cases  cited  on  behalf  of  the  plaintiff 
were  between  mortgagor  and  mortgagee,  and  are  not  applicable 
here  between  landlord  and  tenant.  Pronguey  v.  Gurney,  37  U.C.R. 
347,  would  only  apply  were  a tenant  takes  a new  lease  without  any 
mention  of  the  fixtures.  See  also  Leigh  v.  Taylor , [1902]  A.C.  157,. 
at  p.  161. 


February  25.  The  judgment  of  the  Court  was  delivered  by 
Britton,  J.: — The  action  is  for  the  recovery  of  a vault  door  which 
the  defendants  removed  from  premises  belonging  to  the  plaintiffs 
occupied  by  the  defendants. 

The  defendants  claim  that  the  door  is  a chattel  and  is  their' 
property,  and  further  that  even  if  not  a chattel  it  was  a tenant’s 
fixture  and  they  had  the  right  under  their  lease  to  remove  it. 

The  trial  took  place  at  Welland  on  8th  May,  1906,  before  Mr. 
Justice  Anglin,  without  a jury.  The  trial  was  upon  admissions 
made  by  counsel,  and  it  was  agreed  that  if  plaintiffs  were 
entitled  to  recover,  the  amount  would  be  $500. 

The  learned  Judge  gave  a considered  judgment  for  plaintiff  for 
$500  and  costs. 

The  facts  are  most  fully  and  clearly  set  out  in  the  reasons  for 
judgment.  Those  material  are  as  follows: 

In  1886  the  defendants,  being  the  tenants  of  Alice  Howard, 
occupied  the  western  store  in  Howard’s  block,  for  their  banking 
business. 
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The  lessor  constructed  a vault,  the  defendants  supplied  a metal 
lining  for  the  vault,  together  with  the  door  in  question,  the  door 
being  an  expensive  one  with  locks  and  bolts,  suitable  for  a bank 
vault.  The  door  was  placed  as  described. 

On  1st  April,  1890,  the  defendants  leased  from  the  same  lessor, 
Alice  Howard,  the  eastern  store  in  same  block,  and  for  the  de- 
fendants, as  her  tenants,  she  constructed  a vault  there,  the  de- 
fendants supplying  the  metal  lining,  and  the  defendants  moved  the 
door  in  question  from  the  western  to  the  eastern  tenement. 

The  defendants’  lease  of  the  eastern  premises  was  for  10  years 
from  1st  April,  1890.  The  lease  was  made  in  pursuance  of  the  Act 
respecting  Short  Forms  of  Leases,  ch.  106,  R.S.O.  1887.  It  con- 
tained a covenant  “to  repair,”  but  excepted  therefrom  “reasonable 
wear  and  tear  and  damage  by  fire,  water,  tempest,  and  other  act 
of  God.”  That  covenant  to  repair,  by  the  extension,  was  to  repair 
“all  fixtures  and  things  thereto  belonging  or  which  at  any  time 
during  the  said  term  shall  be  erected  and  made.”  The  lease  con- 
tained the  covenant  to  leave  the  premises  in  good  repair  subject  to 
same  exceptions  as  mentioned  above,  and  that  covenant  under  the 
statute  was  “to  deliver  up  the  premises,  together  with  all  buildings, 
erections  and  fixtures  thereon,  in  good  and  substantial  repair,” 
etc.,  subject  to  the  exceptions. 

During  the  currency  of  this  lease  the  lessor  conveyed,  subject 
to  the  lease,  to  J.  Dickenson,  and  while  the  lease  was  current, 
and  until  10th  November,  1899,  no  question  arose  so  far  as  appears 
about  the  vault  door  or  about  any  fixture  or  repair. 

The  Act  respecting  Short  Forms  of  Leases,  was  amended  as  it 
now  appears  in  R.S.O.  1897,  ch.  125,  so  that  the  covenant  to  leave 
the  premises  in  good  repair,  etc.,  was  to  leave  them  “with  all  build- 
ings, erections  and  fixtures  erected  or  made  by  the  lessor  thereon, 
in  good  and  substantial  repair,”  etc. 

On  the  10th  November,  1899,  the  defendants  obtained  from 
J.  Dickenson  a lease  for  five  years  from  1st  April,  1900;  Alice 
Howard,  the  original  lessor,  was  a party  to  that  lease  for  the  purpose 
of  assenting  thereto,  and  that  lease  was  under  the  Act  respecting 
Short  Forms  of  Leases.  It  contained  the  covenant  as  to  leaving 
at  expiration  of  term,  and  was  subject  to  the  proviso  as  follows: 
“provided  that  the  lessee  may  remove  its  fixtures.” 

On  10th  November,  1904,  a further  lease  was  made  by  J. 
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Dickenson,  to  which  Alice  Howard  was  also  a party,  for  18  months 
from  1st  April,  1905.  This  lease  also  contains  the  proviso  “that 
the  lessee  may  remove  its  fixtures.”  This  brought  defendants’ 
tenancy  to  1st  October,  1906. 

In  February,  1906,  and  during  the  tenancy  under  last  lease,  the 
defendants  removed  the  vault  door.  After  the  lease,  and  before 
the  removal  of  vault  door,  the  plaintiffs  purchased  the  freehold  from 
Dickenson  subject  to  defendants’  lease. 

The  first  question  that  naturally  arises  is,  was  the  vault  door 
as  between  the  landlord  and  tenant  ever  a fixture,  or  was  it  a 
chattel,  and  if  so  the  property  of  the  bank? 

The  trial  Judge  is  quite  correct  in  saying  that  there  is  no  evidence 
of  any  express  agreement  at  any  time  between  lessor  and  lessee 
about  the  ownership  of  the  door,  but  as  the  learned  Judge  says, 
there  certainly  was  some  understanding  that  the  lessees  should 
furnish  it. 

It  appears  to  me  that  the  fair  inference  from  the  undisputed 
facts  is  that  the  lessees  should  be  entitled  to  remove  the  door — 
should  own  it.  That  kind  of  door  was  made  for  bank  purposes, 
not  necessary  for  a tenant  occupying  the  premises  as  a store  or  for 
a law  or  real  estate  office.  Then  when  the  defendants  moved  from 
the  western  to  the  eastern  end  of  the  Howard  block,  the  vault  door 
was  moved  apparently  as  of  right  by  the  defendants,  certainly 
without  let  or  hindrance  from  the  lessor.  True  the  new  premises 
belonged  to  the  same  lessor,  but  the  fact  of  the  removal  shews  that 
it  was  not  considered  necessary  for  the  first  vault,  or  for  other 
tenants  than  the  bank  of  the  western  end  of  the  block. 

In  the  case  of  Wood  v.  Hewett,  8 A.  & E.  N.  S.  913,  Lord  Den- 
man said:  at  pp.  918,  919,  “The  question  is  whether,  because  the 
fender  in  this  case  had  been  placed  on  the  defendants’  soil,  it  became 
his  property,  as  a necessary  consequence  of  its  position.  I am  of 
opinion  that  such  a consequence  never  follows  of  necessity,  where 
the  chattel  is  separable.”  . . . “In  a case  of  this  kind,  it  is 

always  open  to  inquiry  how  the  article  came  to  be  in  the  place  in 
which  it  is  found,  and  what  the  parties  intended  as  to  its  use;  and 
the  respective  rights  may  be  determined  by  the  evidence  on  these 
points.”  The  general  rule  is  always  open  to  variation  by  agree- 
ment. 

The  learned  Judge  determined  that  the  vault  door  in  question 
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was  a tenant’s  trade  fixture,  and  as  such,  and  only  as  such,  remov- 
able, so  that  if  the  defendants  were,  at  the  time  of  removal,  in 
possession  under  the  original  lease  of  1890,  they  could  rightfully 
have  removed  it.  The  plaintiffs  wholly  assent  to  that  proposition, 
so  the  question  is  whether  the  defendants  had  not  the  right  of 
removal  during  the  currency  of  the  lease  dated  12th  November, 
1904.  I state,  because  I think  it  fairly  arguable,  that  the  defend- 
ants may  have  had  the  right  to  remove  this  tenant’s  trade  fixture 
when  they  did,  apart  from  the  express  provisions  of  the  leases  of 
1899  and  1904. 

The  authorities  are  that  tenant’s  fixtures  are  removable  only 
during  the  term,  or  some  further  period  of  possession  by  the  tenant, 
during  which  he  holds  the  premises  under  a right  to  consider  himself 
a tenant,  or  during  what  has  been  called  an  excrescence  upon,  or  an 
enlargement  of  the  term.  Unless  the  many  cases  cited  go  further 
than  to  establish  the  conclusion  just  quoted,  they  hardly  govern 
the  present  case,  for  here  there  ■' was  the  holding  by  the  defendants 
of  the  premises  during  the  further  period  under  a right  to  consider 
themselves  tenants.  They  had  not  only  the  right  to  consider  them- 
selves tenants,  but  they  were  tenants  in  fact,  for  the  further  period. 
This  thing,  called  by  Baron  Parke  in  Mackintosh  v.  Trotter  (1838), 
3 M.  & W.  184,  “an  excrescence  upon  or  enlargement  of  the  term,” 
is  an  enlargement  of  the  tenant’s  rights.  If  he  has  no  other  right 
to  a longer  term  during  which  he  can  remove  a trade  fixture,  then 
during  this  undefined  enlargement  of  the  term,  if  it  exists,  he  is  at 
liberty  to  remove  it. 

I have  not  found  any  case  that  goes  so  far  as  to  say  in  express 
terms  that  a tenant’s  admitted  right  to  fixtures  during  a tenancy 
under  a lease  is  lost  by  merely  accepting  a new  lease  for  a new  term, 
commencing  at  expiration  of  the  last  term,  of  the  same 
premises,  where  possession  has  been  continuous.  That,  however, 
is  contended  by  the  plaintiffs,  and  some  text  writers  state  that  to 
be  the  case. 

This  is  quite  an  exceptional  case  in  its  facts,  and  even  if  there 
was  a surrender  or  if  a new  lease  was  taken  without  expressly 
providing  for  and  preserving  tenant’s  right  to  fixtures,  there  is  still 
to  be  considered  the  question  of  what  is  under  the  circumstances 
here  presented  reasonable  time  after  surrender  or  after  expiration 
of  the  term,  for  removal  of  these. 
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The  door  was  never  out  of  the  possession  of  defendants;  it 
was  in  their  possession  on  the  premises  and  removed  off  the 
premises  during  their  term.  Why  should  not  any  time  before  the 
expiration  of  the  final  term  not  be  a reasonable  time  for  removal? 
See  Woodfalhs  Landlord  and  Tenant,  17th  ed.,  717,  and  cases 
there  cited. 

It  was  argued,  that  even  if  the  defendants  had  the  right  con- 
tinued to  them  under  the  lease  of  10th  November,  1899,  the  right 
to  remove  would  be  lost  and  could  not  be  exercised  after  the  sur- 
render of  that  lease,  and  it  is  said  there  was  a surrender  in  terms  in 
the  lease  of  12th  November,  1904.  The  clause  is:  “It  is  further 
expressly  agreed  between  the  parties  hereto,  that  in  consideration 
of  the  granting  of  this  lease,  the  extension  of  the  lease  hereinbefore 
entered  into  between  the  said  parties  dated  the  10th  day  of 
November,  1899,  is  hereby  surrendered.” 

That  in  my  opinion  is  not  a surrender  of  the  lease  or  of  the  term. 
It  was  not  intended  to  be  such.  The  intention  is  only  material 
as  a possible  aid  to  the  construction  of  the  clause.  The  lessees  did 
not  in  fact  give  up,  but  continued  in  possession  until  the  end  .of  the 
term  and  paid  rent.  It  is  an  express  giving  up  of  any  right  of 
extension  of  the  old  term  under  the  old  lease,  but  no  extension 
under  that  was  required,  as  defendants  got  the  extension  under 
the  new,  in  which  the  so-called  surrender  clause  appears. 


It  is  quite  true,  that  there  is  nothing  in  the  lease  of  1904  about 
renewal  or  extension  or  right  to  the  lessee  to  claim  such,  but  the 
rent  was  largely  increased  in  the  new  lease  for  the  term  from  1st 
April,  1905,  to  1st  October,  1906,  and  apparently  for  greater  caution, 
so  that  there  should  not  be  any  of  the  old  in  conflict  with  the  new 
terms,  the  clause  called  a surrender  was  inserted.  The  words, 
“and  any  extension  of  the  term  therein  granted,”  are  stricken  out, 
and  the  words,  “the  extension  of,”  are  inserted;  so  that  the  ex- 
tension of  the  lease  dated  10th  November,  1899,  is  what  was  sur- 
rendered if  anything,  but  there  was  no  extension  of  that  lease  other 
than  the  new  lease  of  10th  November,  1904. 


But  apart  from  the  points  so  far  discussed,  I am  of  opinion  that 
the  defendants  are  entitled  to  succeed  upon  the  agreement  in  regard 
to  fixtures  in  the  lease  of  1899  and  continued  in  the  lease  of  1904. 
This  is  a case  in  which  the  parties  could  agree  to  vary  the  strict 
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position  in  which  otherwise  they  would  stand  to  each  other.  Con- 
cede that  when  a tenant  renews  his  lease,  he  must  be  careful  to 
preserve  his  right  to  remove  fixtures,  and  that  without  express 
stipulation  he  may  lose  his  right.  These  leases  were  expressly 
made  under  the  Act  respecting  Short  Forms  of  Leases.  The  words 
of  the  proviso  are,  “ provided  that  the  lessee  may  remove  its  fix- 
tures,” and  these  words  mean,  “that  the  lessee  may  at  or  prior  to 
the  expiration  of  the  term  hereby  granted  take,  remove  and  carry 
away  from  the  premises  all  fixtures  ...  or  other  articles  upon 
the  said  premises  in  the  nature  of  trade  or  tenant’s  fixtures,  or  other 
articles  belonging  to,  or  brought  upon,  the  said  premises  by  the  said 
lessee.  ...”  / 

By  the  judgment  appealed  from  there  was  the  right  of 
removal  of  the  vault  door  at  any  time  during  the  term  expiring 
on  1st  April,  1900,  or  if  that  lease  was  surrendered  by  the 
new  lease  of  10th  November,  1899,  the  right  of  removal  existed  until 
that  date.  In  my  opinion  the  right  of  removal  did  not  cease  with 
the  expiration  of  the  new  lease  because  of  the  proviso  contained 
therein.  This  should  be  regarded  as  a special  agreement  continuing 
to  the  lessee  the  right  of  removal.  If  I am  correct  in  this,  the  right 
was  further  continued  by  the  lease  of  10th  November,  1904. 

The  learned  Judge  considered  the  provisos  in  regard  to  fixtures 
as  “ restricted  in  their  operation  to  fixtures  placed  upon  the  premises 
by  the  lessees  subsequent  to  the  respective  dates  of  these  demises, 
and  to  other  fixtures,  if  any,  then  upon  the  premises  which  the 
parties  might  agree  should  be  deemed  lessee’s  fixtures.” 

No  case  was  cited  so  restricting  this  proviso.  The  wording  of 
the  statute  seems  to  me  not  so  restricted.  The  door  was  a tenant’s 
fixture  belonging  to  the  defendants,  and  also  brought  upon  the 
premises  by  the  defendants.  In  the  absence  of  any  proviso  or 
agreement  in  the  lease  of  1st  April,  1890,  in  regard  to  fixtures,  and 
upon  the  undisputed  facts,  it  would  perhaps  not  be  going  too  far 
to  treat  this  proviso  as  an  express  agreement  that  the  door  in 
question  belonged  to  the  lessee.  It  is  not  necessary  to  go  so  far 
if  my  interpretation  of  the  proviso  is  correct.  I do  regard  the  in- 
sertion of  the  proviso  about  fixtures  in  the  new  lease  in  1899,  and 
in  the  lease  in  1904,  as  an  express  stipulation  as  to  what  were  in 
fact  tenant’s  fixtures  then  upon  the  premises  and  in  possession  of 
and  belonging  to  the  defendants. 
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I think  the  appeal  should  be  allowed  with  costs,  and  action 
dismissed  with  costs. 


Note. — An  application  subsequently  made  to  Osier,  J.A.,  for  leave  to 
appeal  to  the  Court  of  Appeal  was  refused  on  the  ground  that  the  amount  in 
question,  being  under  $1,000.00,  no  special  reason  -was  shewn  for  treating 
the  case  as  exceptional.' — Rep. 

G.  A.  B. 


[BRITTON,  J.] 

Embree  y.  McCurdy  (No.  1). 

Injunction — Action  Pending  in  Court  of  Appeal — Application  in  High  Court — 
Jurisdiction — Con.  Rvle  829. 

In  an  action  for  a declaration  that  a partnership  existed  and  for  a dissolution 
and  an  account,  in  which  judgment  was  obtained  by  the  plaintiff,  and  in 
which  an  appeal  to  the  Court  of  Appeal  was  pending,  the  usual  security 
therefor  having  been  given: — 

Held,  that  an  application  to  a Judge  of  the  High  Court  for  an  injunction  to 
restrain  the  defendant  from  dealing  with  partnership  moneys  was  “a 
further  proceeding  . . . other  than  the  issue  of  the  judgment  or  order 

and  the  taxation  of  costs  thereunder,”  under  Con.  Rule  829,  which  a Judge 
of  the  High  Court  could  not  entertain. 

This  was  a motion  for  an  injunction  to  restrain  the  defendant 
from  dealing  with  certain  partnership  moneys,  deposited  in  a bank 
in  his  own  name;  or  for  a receiver,  in  an  action  for  a declaration  that 
a partnership  existed  between  the  plaintiff  and  defendants : and  for 
a dissolution  and  an  account  and  a winding-up  of  the  partnership 
affairs. 

The  motion  was  argued  in  Weekly  Court  on  the  9th  of  May,. 
1907,  before  Britton,  J. 

B.  N.  Davis,  for  the  plaintiff. 

W.  E.  Middleton,  for  the  defendant. 

It  appeared  that  the  action  had  been  tried  twice,  and  at  each 
trial  the  plaintiff  had  succeeded  and  obtained  a judgment  in  his 
favour,  but  an  appeal  to  the  Court  of  Appeal  was  pending. 
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May  10.  Britton,  J.: — This  action  was  commenced  by  writ 
issued  on  the  11th  January,  1906.  It  was  first  tried  on  28th  Sep- 
tember, 1906,  and  resulted  in  a judgment  for  plaintiff,  with  a refer- 
ence to  Master  in  Ordinary  to  take  the  partnership  accounts. 

A new  trial  was  ordered  on  application  of  the  defendant,  and 
the  second  trial  was  held  on  27th  February,  1907,  upon  which 
the  plaintiff  again  succeeded. 

The  defendant  by  special  leave  has  appealed  to  the  Court  of 
Appeal;  security  as  required  by  Rule  826  has  been  given,  and 
execution  upon  the  judgment  appealed  from  has  been  stayed  pur- 
suant to  Rule  827. 

It  is  argued  for  the  defendant,  that  now  all  further  proceedings 
in  this  action  in  the  court  appealed  from  shall  be  stayed,  unless 
otherwise  ordered  by  the  Court  of  Appeal  or  a Judge  thereof. 

I think  an  application  for  an  injunction,  now  made  for  the  first 
time,  in  this  action  is  “a  further  proceeding  . . . other  than 

the  issue  of  the  judgment  or  order  and  the  taxation  of  costs  there- 
under/’ and  so  by  Rule  829  I am  prevented  from  dealing  with  this 
application  on  its  merits,  unless  an  order  is  made  or  leave  granted 
by  the  Court  of  Appeal  or  a Judge  thereof. 

The  defendant  consents  that  the  plaintiff  may,  if  so  advised  and 
upon  the  material  before  me,  make  an  application  to  the  Court  of 
Appeal  or  to  a Judge  thereof,  for  an  order  for  an  injunction,  or  for 
leave  to  apply  to  a Judge  of  the  High  Court  of  Justice  for  such 
injunction — so  this  may  stand  for  10  days,  the  plaintiff  to  decide, 
in  the  meantime,  what  he  will  do. 

The  plaintiff  will  not,  in  my  opinion,  be  at  all  prejudiced  by 
this  delay,  as  the  defendant  swears  that  he  is  a man  of  substance — 
able  to  meet  any  amount  for  which  he  may  ultimately  be  found 
liable  to  the  plaintiff,  and  the  plaintiff  in  his  affidavit  does  not  say 
more  as  to  his  liability  to  loss  than  this:  “It  will  be  some  months 
at  least  before  the  said  appeal  can  be  disposed  of.  I apprehend 
that  the  said  partnership  moneys  may  be  drawn  out  and  used  by 
the  defendant  in  his  own  private  business  to  my  detriment.” 
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L-C.  Gentles  v.  The  Canadian  Pacific  Railway. 

1906 

Estoppel — Conduct — Principal  and  Agent — Unpaid  Receipted  Accounts. 

Nov.  6. 

Where  a debt  or  obligation  has  been  contracted  through  an  agent,  and  the 

1 o07  principal  is  induced  by  the  conduct  of  the  creditor  to  reasonably  believe  that 

the  agent  has  paid  the  debt  or  discharged  the  obligation,  and  in  consequence 

March  27.  °f  such  belief  pays  or  settles  or  otherwise  deals  to  his  prejudice  with  the 
agent,  the  creditor  is  not  permitted  to  deny  as  between  himself  and  the 
principal  that  the  debt  has  been  paid  or  the  obligation  discharged. 

A railway  engineer  who  was  supplied  with  money  by  a railway  company  to 
pay  for  supplies  and  the  board  of  his  men,  being  credited  with  the  amounts 
of  the  receipted  accounts  as  they  came  in,  induced  a firm  of  hotel  keepers 
who  had  furnished  both  items  to  receipt  the  accounts  in  advance  on  the 
represent  it  ion  that  the  company  as  part  of  their  system  required  receipts 
before  they  would  pay  the  accounts- — 

Held,  that  the  company  were  justified  in  relying  on  these  representations  that 
the  accounts  were  paid,  and  as  they  had  altered  their  position — the  engineer 
having  left  their  employment  without  accounting — on  the  faith  of  them, 
the  hotsl  keepers  were  estopped  from  setting  up  to  the  prejudice  of  the 
company  that  the  accounts  were  not  in  fact  paid. 

Judgment  of  Magee,  J.,  reversed. 

This  was  an  appeal  by  the  defendants  from  a judgment  of  Magee, 
J.,  in  an  action  tried  by  him,  at  the  Assizes  at  Parry  Sound,  on  the 
6th  of  November,  1906. 

The  facts  are  stated  in  the  judgments. 


W . L.  Haight,  for  the  plaintiff. 

Shirley  Denison  and  H.  E.  Stone , for  the  defendants. 


Magee,  J.,  at  the  close  of  the  evidence : — I think  that  the  position 
which  Mr.  Keemle  occupied,  he  being  in  charge  of  men  who  were 
going  about  from  one  part  of  the  country  to  the  other,  was  such 
that  the  public  might  naturally  suppose  him  to  be  authorized  to 
incur  debts  for  the  board  of  these  men  and  for  livery  to  carry  them 
from  one  place  to  another.  There  is  nothing  in  the  position  which 
would  naturally  warn  a person  that  no  such  authority  ought  to  be 
implied.  He  was  a man  well  up  in  the  service  of  the  company. 

Persons  occupying  such  positions  in  the  company's  service  and 
having  men  under  them  must  be  supposed  by  the  public  to  be 
authorized  to  incur  some  debts,  to  do  some  business  on  behalf  of 
the  company;  and  if  doing  business  on  behalf  of  the  company, 
that  means  incurring  liability  on  its  behalf. 
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Then  there  being  nothing  inherently  attached  to  the  position 
which  would  warn  the  public  against  giving  trust  or  which  would 
imply  that  no  authority  ought  to  be  supposed,  what  do  we  find  the 
actual  facts  to  be?  That  not  only  this  gentleman,  but  other  engineers 
in  charge  of  parties  for  the  same  company  stopped  at  this  plaintiff's 
hotel. 

This  account  which  is  being  sued  for  here  was  running 
from  the  month  of  December,  1904,  up  to  the  month  of  April  of 
1905.  There  had  been  previous  accounts  running  from  September. 

Previous  to  the  month  of  October,  the  ordinary  way  of  doing 
business  was  not  such  as  Mr.  Darling*  on  behalf  of  the  company 
alleges  it  was  subsequently.  There  appears  to  have  been  nothing 
then  to  have  interfered  with  the  engineers  incurring  debts  such  as 
this  and  having  the  accounts  therefor  sent  in  at  the  end  of  the  month 
and  paid  by  the  company.  He  says,  that  in  the  month  of  October, 
1904,  he  changed  the  system  in  the  internal  management  of  the 
company;  but  there  does  not  appear  to  have  been  any  notice  given 
to  the  public,  that  gentlemen  who  had  been  occupying  that  position 
and  authorized  to  incur  debts  before  were  not  authorized  to  incur 
them  again;  and  there  is  not,  as  a matter  of  fact,  proof  here  that  Mr. 
Keemle  was  furnished  with  cash  in  advance  to  keep  in  his  pocket 
during  the  whole  of  a month  to  pay  the  debts  which  might  be 
incurred  during  that  month,  when  the  accounts  for  them  were 
rendered  at  the  end  of  the  month.  And  it  was  not  to  be  supposed 
that  debts  such  as  this,  board  at  a hotel,  would  be  paid  from  day 
to  day. 

It  does  appear,  that  from  time  to  time  after  the  month  of  October 
Mr.  Keemle  did  apply  for  money  to  pay  expenses,  and  in  theory 
it  may  have  been  supposed  on  behalf  of  the  company,  that  he  was 
not  incurring  the  expenses  until  the  money  was  in  his  pocket.  But 
that  that  theory  was  worked  out  in  practice  there  is  no  proof  here. 
At  all  events  there  is  no  proof  that  the  public  or  these  plaintiffs 
were  notified  that  that  change  had  been  made. 

Then  we  find  that  Mr.  Keemle  from  the  very  first  represented 
to  these  plaintiffs,  that  the  ordinary  practice  of  the  company  was 
that  accounts  should  be  sent  in  to  them  with  receipts,  which  would 
be  followed  by  payment  by  the  company.  That  was  carried  out 
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throughout  the  whole  of  the  dealings  with  the  plaintiffs;  and  not 
only  does  it  appear  to  have  been  done  with  him,  but  it  appears  to 
have  been  done  with  some  others  who  stopped  at  the  plaintiff’s 
hotel;  not  with  all,  but  with  some.  The  accounts  of  the  plaintiffs 
were  paid  in  that  way — without  any  knowledge  on  their  part  that 
there  was  anything  irregular — for  the  months  of  October,  November 
and  December,  1904,  also  for  the  month  of  January,  1905,  the  money 
passing  during  that  time  through  the  hands  of  Mr.  Keemle.  The 
payment  for  January  would  probably  be  the  amount  which  was 
paid  upon  the  4th  of  March,  1905. 

We  find  that  the  account  that  is  left  unpaid  is  for  the  months 
of  February  and  March  and  for  three  days  in  April  of  1905;  and 
we  find  that  on  the  17th  of  February  the  company  paid  to  the 
plaintiffs  an  account  of  $77  which  had  been  incurred  by  Mr.  Debley 
— another  engineer  of  similar  position  to  Mr.  Keemle — for  similar 
purposes  in  the  interests  of  the  company,  just  as  this  account  of 
Mr.  Keemle  was  incurred  in  the  interests  of  the  company;  that  is, 
I mean,  for  the  ordinary  purposes  of  the  company  and  of  their 
business.  Naturally  Messrs.  Gladstone  & Gentles  would  be  led  to 
suppose  that  Mr.  Debley  had  authority  to  incur  the  debt  on  behalf 
of  the  company. 

The  account  was  rendered  to  Mr.  Debley  exactly  in  the  same 
way  in  which  the  accounts  were  rendered  to  Keemle;  that  is,. 
“H.  M.  Debley  C.P.R.,”  from  the  17th  of  February,  1905,  when 
that  account  of  Debley’s  was  paid,  the  plaintiff  would  naturally 
suppose  that  the  engineers  had  authority  to  incur  the  debt,  and  as> 
to  any  items  which  were  incurred  after  that,  it  is  difficult  to  see  how 
the  company  could  say  that  the  plaintiff  had  any  warning  that  they 
should  not  be  incurred. 

It  is  true  that  the  items  previous  to  the  17th  of  February,  1905, 
would  not  be  governed  by  that  receipt ; but  there  is  this  to  be  said : 
that  making  that  payment  in  that  way  at  that  time,  they  would  at 
least  close  the  eyes  of  the  plaintiff  as  regards  any  danger  with  respect 
to  the  items,  which  had  already  been  incurred  on  the  previous 
sixteen  days  of  the  month. 

Had  the  company  on  the  17th  of  February,  instead  of  paying  a 
debt  so  incurred  by  an  engineer,  said,  “ We  will  not  pay  such  debts; 
Mr.  Debley  had  no  authority/’  the  plaintiff  would  have  been  in  a 
position  not  only  to  have  stopped  further  debts  on  the  part  of  Mr. 
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Keemle,  but  could  have  taken  steps  to  have  recovered  the  amount 
already  incurred  by  him.  But  we  find  that  not  only  is  the  company 
doing  business  in  that  way  during  the  currency  of  this  account,  but 
we  find  as  late  as  August,  1905,  that  Mr.  Fromhoefer*  is  not  only 
authorized  to  incur  debts  with  hotels  just  in  the  same  way,  but 
apparently  encouraged  to  do  so,  and  told  that  the  proper  way  is, 
not  for  him  to  pay  them  himself,  but  to  incur  the  debt  at  the  hotel 
and  let  the  hotel-keeper  send  in  the  bill  with  his  endorsation  as  a 
voucher  for  its  correctness.  In  the  face  of  this,  I do  not  see  how 
the  company  could  repudiate  liability  for  the  debt  when  originally 
incurred. 

Then  comes  the  question,  as  to  how  far  the  plaintiff  has  been 
negligent  in  giving  receipts  in  advance,  which  enabled  Mr.  Keemle 
to  get  the  credit  from  the  company,  as  asserted,  and  as  is  probably 
the  fact.  From  the  very  first,  this  mode  of  business  had  been 
represented  to  him  as  being  the  ordinary  course  of  the  company. 
Mr.  Keemle  was  put  forward  as  being  the  agent  of  the  company, 
authorized  to  incur  these  debts,  and  naturally  would  be  supposed, 
by  the  hotel-keepers  or  the  other  people  with  whom  he  was  doing 
business,  to  be  acquainted  with  the  mode  in  which  the  company 
did  business,  and  to  be  capable  of  giving  directions  as  to  the  for- 
malities which  were  necessary  in  order  to  obtain  payment. 

By  this  representation  as  to  the  ordinary  mode,  he  got  three 
receipts.  It  was  perhaps  not  such  a course  of  business  as  would 
occur  to  people  as  being  a wise  one ; but  I cannot  say  that  to  persons 
in  the  position  of  the  plaintiff  it  would  be  supposed  to  be  so  unnatural 
a course  with  a large  company  of  this  sort,  that  it  would  occur  to 
them  at  once,  that  it  was  an  imprudent  thing  for  them  to  sign  the 
receipts  and  an  unlikely  way  for  the  company  to  do  its  business. 

Ordinarily  as  between  two  persons  the  one  who  puts  a third 
forward  as  his  agent  should  be  the  one  to  be  responsible  for  the  acts 
of  the  agent,  and  who  should  bear  any  loss  which  may  have  occurred 
by  reason  of  the  latter  having  been  put  in  a position  to  make  repre- 
sentations. 

I do  not  think  that  this  was  such  an  unnatural  representation 
that  the  plaintiff  would  not  be  entitled  to  rely  upon  it;  and  in  view 
of  that,  I think  that  the  company  would  be  bound  by  the  repre- 
sentations as  to  the  ordinary  course  of  their  business  made  by  their 

* Another  division  engineer  of  construction.  Rep. 
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own  agent,  and  have  no  answer  to  the  claim  which  is  made  in  this 
action. 

The  amount  claimed  is  $407.75.  I understand  that  there  is  no 
question  as  to  the  correctness  of  the  amount  or  the  items. 

Since  the  commencement  of  the  action  the  plaintiff  has  received 
from  the  company  the  sum  of  $27.50  in  the  month  of  August,  1906, 
for  which  the  company  is  entitled  to  credit.  For  the  balance  of 
$390.25,  with  interest  from  the  first  day  of  June,  1905,  about  which 
date  the  money  would  have  been  expected  in  the  ordinary  course 
of  business,  the  plaintiff  is  entitled  to  judgment  with  costs  of  the 
suit. 


From  this  judgment  the  defendants  appealed  to  a Divisional 
Court,  and  the  appeal  was  argued  on  the  1 1th  of  February, 
1907,  before  Meredith,  C.J.C.P.,  MacMahon  and  Teetzel,  JJ. 


Angus  MacMurchy  and  John  D.  Spence , for  the  appeal.  Keemle 
had  no  authority  to  pledge  the  defendants’  credit.  There  is  a clear 
distinction  between  authority  to  purchase  and  authority  to  pledge 
credit:  Debenham  v.  Mellon  (1880),  50  L.J.Q.B.  155;  Wright  v. 
Glyn,  [1902]  1 K.B.  745.  The  onus  is  on  the  plaintiffs  to 
prove  agency  and  the  extent  of  such  agency;  Pole  v.  Leask 
(1863),  33  L.J.  Ch.  155,  at  p.  162;  and  this  onus  has  not 
been  discharged.  Authority  to  pledge  credit  is  not  implied 
in  law:  Wright  v.  Glyn  (supra);  and  defendants  have 

shewn  that  there  was  in  fact  no  such  authority.  Keemle 
was  supplied  with  money,  and  his  only  authority  was  to 
purchase  and  pay  cash.  Evidence  of  the  practice  of  other  engineers 
is  no  evidence  as  to  Keemle’s  authority.  The  plaintiffs  (1)  by 
giving  receipts  to  Keemle,  (2)  by  delay,  and  (3)  by  their  dealings 
with  Keemle,  had  so  acted  as  to  induce  the  belief  that  he  had  paid 
the  accounts,  and  so  caused  the  defendants  to  change  their  position 
by  giving  credit  and  making  further  advances.  The  plaintiffs 
elected  to  look  to  Keemle  alone.  By  giving  the  receipts  they  in 
effect  made  Keemle  their  agent  to  receive  the  money  for  them: 
Heald  v.  Kenworthy  (1855),  10  Ex.  739;  Irvine  & Co.  v.  Watson  & 
Sons  (1879),  5 Q.B.D.  102,  and  (1880)  (C.A.),  at  p.  414;  Wyatt  v. 
The  Marquis  of  Hertford  (1802),  3 East  147;  Davison  v.  Donaldson 
(1882),  L.R.  9 Q.B.D.  623;  Horsfall  v.  Fauntleroy  (1830),  10  B. 
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& C.  755.  The  plaintiffs  are  estopped:  Pickard  v.  Sears  (1837), 
6 A.  & E.  469;  Bowes  v.  Foster  (1858),  2 H.  & N.  779,  at  p.  784; 
Henderson  & Co.  v.  Williams,  [1895]  1 Q.B.  521;  Carr  v.  The  London 
and  North  Western  R.W.  Co.  (1875),  L.R.  10  C.P.  307,  at  p.  317; 
Bowstead’s  Law  of  Agency,  2nd  ed.,  art.  93,  p.  293;  art.  97,  p.  297. 
Keemle’s  misrepresentations,  if  any,  were  made  for  his  own  benefit, 
and  do  not  bind  defendants:  The  British  Mutual  Banking  Co.,  Ltd., 
v.  The  Charnwood  Forest  R.W.  Co.  (1887),  18  Q.B.D.  714;  Erb  v. 
The  Great  Western  R.W.  Co.  (1881),  5 S.C.R.  179;  Burns  & Lewis 
v.  Wilson  (1897),  28  S.C.R.  207;  Richards  v.  The  Bank  of  Nova 
Scotia  (1896),  26  S.C.R.  381;  Gibbons  v.  Wilson  (1889),  17  O.R.  290. 
The  trial  Judge  found  Keemle  had  authority  because  another 
engineer’s  accounts  in  the  company’s  name  were  paid,  but  those 
accounts  were  paid  without  being  receipted  in  advance,  and  if  such 
evidence  was  admissible  it  shewed  such  receipts  were  not  required. 

Robert  Mackay,  contra.  The  evidence  shews  that  Keemle  was 
clearly  authorized  by  the  Canadian  Pacific  Railway  to  contract  the 
debt  sued  for,  and  having  so  contracted  the  debt  the  company  is 
liable.  The  company,  being  liable,  can  only  be  discharged  by  pay- 
ment in  fact.  The  giving  of  a receipt  without  the  payment  in  fact 
being  made  does  not  discharge  the  debt,  which  is  still  unpaid.  The 
receipts  obtained  by  Keemle  were  obtained  from  Gladstone  & Gentles 
by  fraud  and  misrepresentation,  the  misrepresentation  being  that 
the  company  required  the  receipted  accounts  as  vouchers  before  it 
would  forward  the  money.  In  obtaining  these  receipts  and  com- 
mitting this  fraud,  Keemle  was  agent  of  the  company.  The  company 
cannot  rely  as  an  estoppel  on  receipts  procured  by  fraud  and  mis- 
representation of  their  agent.  The  company  by  employing  Keemle 
and  holding  him  out  as  their  agent  enabled  him  to  commit  the  fraud, 
and  as  between  the  plaintiffs  and  themselves  should  bear  the  con- 
sequences. I refer  to  Farquharson  Brothers  & Co.  v.  King  & Co., 
[1902]-,  A.C.,  325;  Henderson  & Co.  v.  Williams,  [1895]  1 Q.B.,  521, 
Bowstead’s  Law  of  Agency,  2nd  ed.,  p.  274,  and  cases  there  cited, 
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March  27.  Meredith,  C.J.: — This  is  an  appeal  by  the  de- 
fendants from  the  judgment  of  Magee,  J.,  after  the  trial  before  him, 
sitting  without  a jury,  at  Parry  Sound,  on  the  6th  November,  1906. 

The  respondent’s  action  is  brought  to  recover  $407.75,  the  balance 
which  he  claims  to  be  due  to  him  by  the  appellants  for  the  hire  of 
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“teams  and  horses/’  and  the  board  and  lodging  of  a number  of  men 
employed  by  the  appellants  in  connection  with  their  railway  work 
in  the  vicinity  of  Parry  Harbour. 

An  engineer  named  Keemle  was  in  charge  of  a party  engaged 
in  this  work,  and  it  was  at  his  request  that  the  firm  of  Gladstone  & 
Gentles  supplied  the  teams  and  horses  and  the  board  and  lodging. 

It  was  but  faintly  argued  by  counsel  for  the  appellants  that 
Keemle  had  not  authority  to  pledge  the  credit  of  the  appellants  in 
the  transactions  between  him  and  the  firm  of  Gladstone  & Gentles, 
and  if  the  only  question  involved  in  the  appeal  were  his  authority 
to  do  this  we  should  not  differ  from  the  conclusion  of  my  brother 
Magee,  who  determined  that  issue  in  favour  of  the  respondent. 

The  principal  defence  is,  however,  that,  assuming  that  Keemle 
had  authority  to  pledge  the  credit  of  the  appellants,  the  conduct 
of  Gladstone  & Gentles  has  been  such  as  to  preclude  them  from 
recovering. 

The  course  of  dealing  between  Keemle  and  the  appellants  was 
that  they  furnished  him  at  the  outset  with  money,  which  was  in- 
tended and  supposed  to  be  sufficient  to  enable  him  to  pay  the  bills 
which  he  incurred;  and  that  as  vouchers  for  payments  made  by 
him  were  sent  in  to  their  office  at  Montreal,  the  account  of  Keemle 
was  credited  with  the  amounts,  which  according  to  these  vouchers 
he  had  disbursed,  and  that  when  his  account  shewed  that  the  ad- 
vances which  had  been  made  to  him  were  exhausted  or  nearly  so, 
further  advances  were  sent  to  him. 

Gladstone  & Gentles  made  out  their  accounts,  making  Keemle 
their  debtor,  sometimes  adding  the  letters  C.P.R.  after  his  name, 
and  accounts  for  all  the  items  of  which  the  claim  sued  for  consists, 
were  made  out  in  this  way,  and  payment  of  them  was  acknowledged 
by  the  firm  by  receipts  written  at  the  foot  of  the  accounts. 

These  receipted  accounts  were  forwarded  by  Keemle  to  the 
appellants’  office,  and  in  good  faith,  believing  that  the  accounts 
had  been  paid  by  Keemle  out  of  the  moneys  with  which  he  had 
been  furnished  to  pay  them,  the  amount  of  the  accounts  was  credited 
to  Keemle’s  account,  and  further  advances  were  from  time  to  time 
made  to  him  on  the  faith  of  that  having  been  done,  with  the  result 
that  when  Keemle  left  the  employment  of  the  appellants,  there  was 
at  his  credit  only  $27.50,  and  that  sum  the  appellants  have  paid  to 
Gladstone  & Gentles  on  account  of  their  claim. 
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Before  the  course  of  dealing  to  which  I have  referred  was  adopted, 
the  practice  was  for  the  accounts  to  be  forwarded  through  Keemle 
to  the  head  office  of  the  appellants,  and  payment  of  them  was  made 
directly  to  the  person  entitled  to  receive  the  money,  who  then  signed 
a receipt  on  a printed  form  acknowledging  payment  of  the 
account  by  the  appellants. 

On  this  state  of  facts  the  appellants  contend  that  the  conduct 
of  Gladstone  & Gentles  amounted  to  a representation  by  them  to  the 
appellants  that  Keemle  had  paid  the  accounts,  which  the  firm  had 
acknowledged  payment  of,  that  the  appellants  were  justified  in 
relying  and  did  rely  on  these  representations  and  altered  their 
position  on  the  faith  of  them,  and  that  Gladstone  & Gentles  are 
estopped  from  setting  up  to  the  prejudice  of  the  appellants  that  the 
accounts  were  not  in  fact  paid  by  Keemle. 

Counsel  for  the  respondent  argued  that  the  appellants  were  not 
entitled  to  invoke  the  principle  of  estoppel  in  their  favour,  because, 
as  he  contended,  Gladstone  & Gentles  were  induced  to  receipt  their 
accounts  by  the  representation  of  Keemle,  that  it  was  necessary 
that  they  should  be  sent  to  the  head  office  of  the  appellants  in 
duplicate  and  receipted  in  order  that  the  amounts  due  should  be 
forwarded  to  him,  and  that  when  he  received  the  cheques  from  the 
appellants  he  would  pay  the  accounts. 

The  evidence  adduced  by  the  respondent  as  to  the  payment  of 
the  account  of  February  1st,  1905,  incurred  by  Debley,  another  of 
the  appellants’  engineers,  appears  to  me  to  be  an  answer  to^the 
contention  of  the  respondent’s  counsel,  for  that  account  was  not 
receipted  but  was  sent  in  to  the  appellants  through  Debley,  vouched 
by  him  as  being  correct,  and  paid  on  the  17th  of  the  same  month 
to  Gladstone  & Gentles,  so  that  at  the  very  time  when,  as  is  now 
contended,  they  were  deceived  by  the  statement  of  Keemle  as  to  the 
necessity  of  their  accounts  being  receipted  before  being  paid,  they 
were  in  possession  of  evidence  that  there  was  no  such  necessity, 
and  that  the  ordinary  business  course,  that  adopted  in  the  Debley 
case,  was  that  taken  by  the  appellants. 

The  letter  of  the  appellants’  division  engineer  to  Mr.  A.  From- 
hoefer,  one  of  the  assistant  engineers,  of  the  3rd  July,  1905,  which 
was  relied  on  by  the  respondent’s  counsel,  while  it  may  and  probably 
does  afford  evidence  that  the  latter  had  authority  to  pledge  the 
appellants’  credit  for  board  and  supplies,  makes  against  the  re- 
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spondent  on  the  branch  of  the  case  with  which  I am  now  dealing, 
as  it  shews  that  the  accounts  were  not  to  be  receipted  before  being 
paid,  but  were  to  be  sent  in  to  the  appellants  for  payment  vouched 
by  Fromhoefer. 

In  my  opinion  the  case  falls  well  within  the  rule  stated  by  Mr. 
Bowstead  in  his  work  on  Agency,  2nd  ed.,  p.  297 : “Where  a debt  or 
obligation  has  been  contracted  through  an  agent,  and  the  principal 
is  induced  by  the  conduct  of  the  creditor  to  reasonably  believe  that 
the  agent  has  paid  the  debt  or  discharged  the  obligation,  . . . 

and  in  consequence  of  such  belief  pays  or  settles,  or  otherwise  deals 
to  his  prejudice  with  the  agent,  the  creditor  is  not  permitted  to 
deny,  as  between  himself  and  the  principal,  that  the  debt  has 
been  paid  or  the  obligation  discharged/’ 

Wyatt  v.  The  Marquis  of  Hertford , 3 East  147,  which  is  referred 
to  by  Mr.  Bowstead,  supports  his  statement  of  the  law. 

The  recent  case  of  The  People’s  Bank  of  Halifax  v.  Estey  (1904), 
34  S.C.R.  429,  in  which  the  leading  authorities  on  the  subject  of 
estoppel  by  conduct  are  reviewed,  well  warrants  the  conclusion  that 
the  respondent  is  estopped  by  the  conduct  of  Gladstone  & Gentles 
from  denying  as  between  himself  and  the  appellants  that  the  re 
ceipted  accounts  were  paid  by  Keemle. 

The  conduct  of  Gladstone  & Gentles  in  reference  to  the  criminal 
prosecution  of  Keemle  and  the  correspondence  between  their  man- 
ager and  Keemle,  point  to  the  conclusion  that  Gladstone  & Gentles 
intended  by  receipting  their  accounts  and  handing  them  receipted 
to  Keemle,  to  look  to  him  for  payment’  of  them,  and  that  they 
treated  him  as  their  agent  to  receive  payment.  I do  not  think, 
however,  that  it  is  necessary  for  the  success  of  the  appellants  that 
such  a conclusion  should  be  reached. 

Upon  the  whole  I am  of  opinion  that  the  appeal  should  be  allowed 
with  costs,  the  judgment  of  my  brother  Magee  reversed,  and  instead 
of  it  that  judgment  should  be  entered  dismissing  the  action  with 
costs. 

MacMahon  and  Teetzel,  JJ.,  concurred. 


G.  A.  B. 


ONTARIO  LAW  REPORTS. 


295 


XIV. 


[IN  THE  COURT  OF  APPEAL.] 

Rex  v.  Master  Plumbers  and  Steam  Fitters  Co-operative 
Association,  Limited,  et  al. 

Criminal  Law — Conspiracy  in  Restraint  of  Trade — Criminal  Code,  sec.  520 — 
Evidence — Construction  of  Section. 

Held  (Osler  and  Meredith,  JJ.A.,  dissenting),  that  upon  an  indictment  of 
two  incorporated  trade  associations  for  conspiracy  in  restraint  of  trade 
under  sec.  520  of  the  Criminal  Code,  the  defendants  were  to  be  judged  and 
condemned,  if  condemned  at  all,  upon  the  acts  proved  to  have  been  com- 
mitted by  them  after  incorporation,  but  in  weighing  and  estimating  such 
acts  the  Court  might  look  at  the  immediately  or  proximately  antecedent  acts 
of  the  individuals  now  comprising  the  corporation  and  directing  its  opera- 
tion; and  that,  in  this  case,  the  acts  occurring  after  incorporation  were,  in 
view  of  their  history,  origin,  and  apparent  purpose,  sufficient  to  support  a 
conviction. 

Held,  per  Garrow,  J.A.,  that  it  was  not  a sound  objection  to  the  indictment 
that  it  would  not  lie  against  any  corporation  except  those  named  in  sec.  520, 
nor  that  there  must  be  at  least  one  natural  person  as  distinct  from  a cor- 
poration indicted  as  a co-conspirator. 

Held,  per  Meredith,  J.  A.,  that  the  conviction  was  bad  because  there  was 
no  evidence  of  any  concluded  agreement,  legal  or  illegal,  on  the  part  of  one 
of  the  associations;  and  also,  because  such  association  was  not  within  the 
provisions  of  sec.  520,  not  being  one  of  the  corporations  named:  and  the 
word  “person”  was  there  used  in  its  ordinary  sense  and  not  as  including 
a company. 

This  was  an  appeal  by  the  defendant,  the  Central  Supply  Asso- 
ciation of  Canada,  Limited,  from  the  judgment  of  Clute,  J.,  delivered 
at  the  close  of  the  case,  finding  it  and  the  Master  Plumbers  and 
Steam  Fitters  Co-operative  Association,  Limited,  guilty  upon  an 
indictment  for  conspiracy  or  unlawful  trade  combination,  under 
sec.  520  of  the  Criminal  Code,  55-56  Viet.  ch.  29  (D.),  and 
imposing  a penalty  of  $5,000  upon  each  of  the  defendants. 

The  facts  are  fully  set  out  in  the  judgment  of  Clute,  J. 

Dec.  9th,  1905.  Clute,  J.: — I think  an  offence  has  been  pro- 
ven against  the  defendants  for  conspiracy  under  sec.  520  of  the 
Code,  and  I find  the  defendants  guilty  of  the  offence  charged. 

As  the  matter  may  go  to  appeal,  there  being  a special  provision 
for  an  appeal  in  this  case,  it  may  be  desirable  that  I should  mention 
some  of  the  grounds  which  have  led  me  to  the  conclusion  that  the 
defendants  are  guilty. 

A preliminary  objection  was  taken  by  Mr.  Watson  that  there 
could  not  be  a conspiracy  between  two  incorporated  companies,  and 
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that  that  particular  case  was  not  in  contemplation  or  governed 
by  sec.  520  of  the  Code.  I entirely  disagree  with  that  view.  I 
think  to  take  a view  of  that  kind  would  destroy  the  intention  of  the 
Act,  and  be  contrary  to  its  clear  intendment.  Under  sub-sec.  (t) 
of  the  interpretation  clause,  sec.  3,  of  the  Code,  “ person  ” is  defined 
to  include  amongst  others  “ bodies  corporate.”  I think  that  was 
the  clear  intention  of  the  Legislature.  So  that  I find,  first,  that 
there  may  be  a conspiracy  between  two  corporate  bodies. 

But  it  is  said,  in  the  second  place,  that  an  incorporated  company 
cannot  be  bound  by  any  acts  or  circumstances  which  preceded  its 
incorporation,  and  that  the  defendants  the  Central  Supply  Asso- 
ciation of  Canada,  Limited,  not  having  been  incorporated  until 
September,  1905,  all  the  evidence  and  facts  prior  to  that  can  have 
no  bearing  upon  that  company,  and  that  nothing  appears  since  its 
incorporation  which  would  amount  to  a trade  combination  within 
the  Act.  I do  not  take  that  view.  I think  the  evidence  clearly 
established  that  there  has  been  a criminal  combination  within  the 
Act  since  at  least  the  year  1902,  and  that  the  defendants,  the  present 
companies,  are  the  successors  to  that  criminal  agreement  and  com- 
bination, have  adopted  it  and  have  become  responsible  for  it,  and 
by  their  engagements  have  undertaken  to  carry  out  the  engage- 
ments of  the  association  which  previously  existed,  and  that  that 
also  applies  to  the  incorporated  Master  Plumbers  and  Steamfitters 
Cooperative  Association,  Limited. 

In  order  to  understand  in  some  degree  what  the  relation  of  these 
two  corporate  bodies  is  to  each  other,  what  their  object  was  in  in- 
corporation, and  how  they  have  attempted  to  carry  out  that  object, 
it  will  be  necessary  to  trace  the  history  of  the  associations  of  which 
they  are  the  successors,  whose  rights  and  obligations  they  have 
distinctly  assumed,  and  whose  previous  acts  they  have  implicitly 
adopted  by  appropriating  the  funds  which  the  previous  associations 
obtained,  and  by  undertaking  to  carry  out  their  obligations.  Taking 
the  Plumbers’ Association  first.  That  seems  to  have  been  formed 
about  1895;  but  without  * dealing  with  the  earlier  records,  and  re- 
ferring to  the  minutes  as  they  appear  subsequently  to  1902,  we  find 
that  a committee,  as  early  as  November  24th,  1902,  reported  with 
respect  to  prices,  and  that  those  prices  at  that  time  were  nearly 
100  per  cent,  or  nearly  double  the  prices  which  were  paid  to  union 
men.  It  is  impossible  to  read  the  minutes  of  the  two  associations 
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from  that  time  down,  one  apart  from  the  other,  because  they  con- 
tinuously have  relation  to  each  other,  and  relation  to  an  agreement 
that  undoubtedly  existed  between  those  associations.  It  will  be 
idle  to  quote  from  the  minutes  the  numerous  passages  that  sustain 
that  view.  A few  references  may  be  made.  Reference  is  made  as 
early  as  January,  1903,  to  non-union  plumbers  that  are  carrying 
on  plumbing  business  without  a proper  business  place.  One  of  the 
members  spoke  with  reference  to  this  report  and  told  the  meeting 
that  if  it  was  possible  they  would  have  another  meeting  with  the 
supply  men  before  the  next  regular  meeting.  Communications 
were  then  read  at  a subsequent  meeting  from  the  various  supply 
houses,  and  a committee  was  appointed  to  deal  with  the  matter  at 
once,  and  a special  meeting  was  called.  All  that  would  be  unin- 
telligible, perhaps,  from  the  minutes  themselves,  were  it  not  that 
what  took  place  subsequently  shewed  clearly  what  it  had  reference 
to.  There  was  an  arrangement,  the  exact  nature  of  which  is  not 
disclosed,  existing  between  the  two  associations  at  this  time,  and 
the  negotiations  that  took  place  had  relation  to  the  perfecting  of 
that  arrangement.  The  final  agreement  that  was  reached  we  have 
before  us.  That  is  called  the  agreement  of  1903,  agreed  to  on  May 
6th.  Before  referring  to  the  terms  of  that  agreement,  it  may  be 
convenient  to  look  at  the  minutes  as  evidencing  the  fact  that  an 
agreement  was  understood  before  that,  but  that  its  terms  were 
not  explicitly  set  out,  had  not  perhaps  been  agreed  to  by  all  the 
members  of  the  Supply  Association;  but  on  referring  to  the  minutes 
of  April  6th,  1903,  I find  it  stated  that  a discussion  arose  that  all 
members  were  not  charging  the  20  per  cent,  increase  “as  we  had 
agreed  to.”  It  was  generally  discussed  and  a conclusion  reached 
that  until  “we  got  our  secretary  and  got  all  new  members  to  prop- 
erly understand  what  we  were  trying  to  do  it  would  be  hard  to  get 
it  in  every  instance.”  Then  on  April  25th  it  was  moved  and 
seconded  “ that  the  time  for  sending  in  the  notices  of  jobs  to  the 
secretary  start  on  May  4th,  and  that  on  and  after  that  date  all 
notices  be  handed  in  to  the  secretary  in  accordance  with  the  new 
rule;  that  a circular  be  issued  to  all  the  members  that  his  office 
would  be  open  on  and  after  May  4th,  and  that  they  would  call  on 
him  to  receive  the  book  and  instructions;”  and  then  a very 
important  clause  in  regard  to  tenders,  that  members  notify  the 
secretary  of  all  tenders  submitted  by  them  prior  to  May  4th; 
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and  on  May  6th,  the  date  when  it  is  said  the  agreement 
came  into  force,  we  find  that  it  was  decided  to  have  only 
necessary  typewritten  copies  of  price  lists  for  supply  houses, 
and  that  lists  be  not  printed  until  further  additions,  that 
the  secretary  prepare  lists  of  members  and  mail  to  each  supply 
house  that  had  signed  the  agreement,  and  calling  their  attention 
to  the  fact  that  the  agreement  went  into  effect  on  May  6th,  and  on 
motion  of  Mr.  Armstrong,  seconded  by  Mr.  Wilson,  the  report  was 
adopted  and  the  committee  discharged,  that  is  the  committee 
that  had  had  in  charge  the  negotiations  which  resulted  in  the 
agreement  which  was  finally  assented  to  on  May  6th. 

That  agreement  declares  amongst  other  things  and  sets  forth 
that  negotiations  have  been  under  way  for  some  months  between 
parties  hereto  with  a view  to  improving  the  condition  of  the  trade 
generally  and  to  protect  the  Master  Plumbers  and  Steamfitters 
Association  by  giving  the  association  a preference  over  non-members, 
and  all  plumbing  and  steamfitting  goods  purchased  from  the  under- 
signed firms. 

In  other  words,  here  is  a plain  intimation  of  the  object  of  the 
negotiations  that  had  taken  place  between  these  two  associations, 
and  that  the  object  was  simply  the  carrying  out  of  what  had  prev- 
iously existed  in  less  perfect  form  for  some  time,  probably  for  over 
a year  prior  thereto,  as  evidenced  from  the  minutes  of  both  of  those 
associations.  The  agreement  provides  that  the  members  of  the 
Master  Plumbers  and  Steamfitters  Association  will  endeavour  to 
buy  all  goods  for  their  work  from,  and  will  give  the  preference  on  all 
purchases  where  prices  are  equal,  to  the  jobbing  and  supply  houses 
signing  this  agreement;  that  the  undersigned  supply  house  will 
not  sell  to  the  general  public  plumbing  goods,  steam,  hot-water, 
or  gas  fittings,  but  when  prices  are  asked  from  them  they  may 
quote  parties  wanting  an  idea  of  cost  not  less  than  25  per  cent,  over 
the  association  price,  and  that  the  undersigned  supply  houses  will 
not  sell  plumbing  goods  or  steam-fitting,  hot-water,  or  gas  fittings 
except  steam  and  pipe  fittings,  to  the  trade  generally  except  at  the 
advance  of  20  per  cent,  upon  the  prices  quoted  to  members  of  the 
Master  Plumbers  and  Steamfitters  Association,  and  that  they  will 
give  the  said  plumbers  in  good  standing,  unless  otherwise  notified 
by  the  association,  a preference  of  20  per  cent,  on  all  purchases  made 
by  the  said  members  better  than  the  figure  at  which  they  will  sell  a 
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like  quantity  and  quality  of  similar  goods  to  persons  in  the  trade 
who  are  not  members  of  the  Plumbers  and  Steamfitters  Associa- 
tion. It  is  interesting  to  notice  how  that  was  received  by  the  asso- 
ciation. It  was  evidently  a matter  of  considerable  time  before  the 
agreement  evidenced  by  the  one  read  was  reached,  and  I find  in  the 
minutes  of  May  21st  that  communications  were  received  from 
the  Robertson  Company,  the  Ontario  Lead  and  Wire  Co.,  and  the 
Webb  Manufacturing  Co.,  acknowledging  receipt  of  a copy  of  the 
agreement  and  of  the  price  list.  The  agreement  went  into  effect,  and 
was  acted  upon  by  both  parties  until  October  26th,  1904.  Refer- 
ence is  constantly  made  in  the  minutes  shewing  the  endeavour  to 
enforce  that  agreement,  and  the  difficulty  that  was  had  from  time 
to  time  to  enforce  it,  and  the  complaints  that  were  made  and  the 
excuses  that  were  given,  but  speaking  generally  it  was  fairly  success- 
fully enforced,  and  I find  as  a fact  that  the  effect  of  that  agreement 
was  a contravention  of  sec.  520  of  the  Code. 

But  it  is  said  that  that  agreement  was  abrogated  in  October, 
1904.  Therefore  it  is  necessary  to  see  what  was  done  on  that 
occasion.  Turning  to  the  minutes  of  October  26th,  1904,  we  find 
an  extraordinary  state  of  affairs.  The  first  thing  that  takes  place 
is:  “Clause  1 was  then  read,  which  was  to  the  effect  that  every 
member  by  solemn  oath  renew  his  obligation  and  allegiance  to  the 
association,  promising  fidelity  and  faithful  obedience  to  the  by-laws.” 
Clause  2,  “that  the  agreement  or  understanding  between  manufac- 
turers and  supply  men  and  our  association  as  to  giving  preference 
to  members  of  our  association  be  abrogated,  and  that  the  manu- 
facturers and  supply  men  be  given  a free  hand.  Each  member 
present  signified  his  individual  intention  to  purchase  goods  of  manu- 
facturers and  supply  men  who  sell  to  fellow-members  of  this  associa- 
tion in  Toronto  and  vicinity.”  It  may  be  noticed  here  that  after  this 
agreement  was  abrogated  a new  method  was  adopted,  and  that  was 
the  method  which  is  not  clearly  set  forth,  but  still,  in  the  light  of 
what  took  place,  is  intended  by  the  latter  part  of  clause  2,  which 
states  “that  each  member  present  signified  his  individual  intention 
to  purchase  goods  of  manufacturers  and  supply  men  who  sell  to 
fellow-members  of  this  association  in  Toronto  and  vicinity.”  What 
I have  read  is  treated  as  a by-law,  and  at  that  same  meeting  provision 
is  made  “that  for  every  evasion  or  infraction  of  these  by-laws  the 
penalty  be  immediate  expulsion.”  I do  not  think  there  is  a shadow 
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of  a doubt  that  the  meaning  of  that  was,  and  it  was  understood  as 
evidenced  by  what  is  said,  and,  by  their  subsequent  action,  and  each 
member  there  understood  it  to  mean,  that  the  members  of  the 
Plumbers  Association  were  to  buy  from  the  supply  men  exclusively 
as  far  as  that  was  possible,  and  that  the  supply  men  were  to  limit 
their  sales  to  them,  because  at  the  same  meeting  it  was  moved  and 
seconded  that'  lists  of  manufacturers  and  supply  men  in  accord 
be  published  and  sent  to  each  member.  What  does  that  mean? 
What  can  it  mean  except  that  supply  men  who  were  in  accord  with 
the  Plumbers  Association  would  sell  to  them  only,  and  they  buy 
from  the  supply  men  only.  It  was  further  agreed  to  at  the  same 
meeting  “that  a list  of  the  members  be  published  and  a copy  sent 
to  each  of  the  manufacturers  and  supply  men,  and  also  to  each  of 
our  members,”  and  it  states  that  the  following  members,  naming 
them,  were  present  and  took  the  obligation — a very  large  number 
being  present  to  take  that  obligation.  The  supply  lists  were  pub- 
lished and  sent  as  provided  by  the  resolution.  They  were  followed 
by  directions,  which  were  published  and  sent  out  accordingly,  and 
we  find  in  these  lists  and  directions  that  indication  was  given  to 
the  trade,  of  the  supply  houses  with  whom  the  plumbers  are  to  deal, 
and  the  names  of  the  plumbers  who  are  to  buy.  In  other  words, 
the  lists  in  the  hands  of  the  members  of  the  supply  houses  would 
indicate  to  them  those  who  were  in  good  standing,  and  by  the  stars 
opposite  the  names  those  who  are  not  members  or  not  in  good  stand- 
ing in  the  Plumbers  Association,  to  whom  goods  were  not  to  be 
sold,  and  we  find  that  that  system  was  endeavoured  to  be  rigidly 
carried  out.  Of  course,  for  the  purpose  here,  it  is  not  necessary 
that  it  should  be  shewn  that  it  was  carried  out  or  that  it  was  put 
in  force — the  mere  combination  was  sufficient;  but  as  a matter  of 
fact  it  was  so  enforced,  and  so  rigidly  enforced,  that  numbers  of 
plumbers  who  were  not  members  of  the  association  found  it  im- 
possible to  obtain  goods  except  by  a roundabout  way  through  other 
members  of  the  association  or  by  importing  them  from  the  United 
States.  I find  as  a fact  that  the  effect  of  these  proceedings  which 
were  carried  on  by  these  two  associations  down  to  the  time  of  in- 
corporation was  a contravention,  and  was  a continuance  of  that 
combine  and  agreement  in  contravention,  of  the  Act.  . Then  in 
the  spring,  I think  it  was  in  April  of  1905,  the  Plumbers  Association 
became  incorporated  and  the  name  then  adopted  was  the  name  of 
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the  defendants,  and  at  the  time  of  the  incorporation  all  the  assets 
and  property  were  transferred  from  the  association  to  the  incorpor- 
ated company,  and  the  members  who  became  the  incorporators 
were  the  members  of  the  old  association.  In  other  words,  the 
Plumbers  Association  was  the  identical  organization,  including  the 
same  members,  with  the  same  objects,  and  adopting  the  same 
methods,  and  was  absolutely  continuous  with  the  old  unincorporated 
association,  and  I find  as  a fact  that  they  did  adopt  and  continue 
all  the  methods  which  had  been  adopted  by  the  old  association  to 
carry  out  the  combination  and  scheme  which  was  then  in  existence 
between  them  and  the  Supply  Association.  The  Supply  Association 
continued  unincorporated  until  September  6th,  but  proceedings 
were  taken  for  that  incorporation  in  August.  The  letters  from  the 
solicitors  and  the  minutes  in  their  books  clearly  shew  the  object  of 
such  incorporation,  I think.  Something  had  occurred  to  disturb 
the  felicity  of  these  two  companies  in  the  spring.  When  it  was 
found  that  certain  plumbers  could  not  obtain  goods  in  the  market 
because  of  this  combination,  representations  were  made  to  the 
Minister  of  Customs,  and  it  became  necessary  then  to  represent  and 
to  make  it  appear  that  sales  could  be  made,  and  were  in  fact  made 
to  any  person  legitimately  in  the  trade.  At  first  the  Supply  Asso- 
ciation only  attended  the  interview  with  the  Minister  of 
Customs.  This  gave  offence  to  the  Plumbers  Association, 
and  a subsequent  interview  was  obtained,  and  the  result  of  that 
interview  appears  to  have  been  entirely  satisfactory;  but  there 
was  the  shadow  hanging  over  them,  the  danger  was  manifest.  It 
became  perfectly  apparent  that  if  it  were  known  to  the  Government 
that  matters  were  as  they  were,  there  was  danger  that  what  is  known 
as  the  “ dumping  clause”  might  be  so  far  as  they  were  concerned 
withdrawn,  and  goods  permitted  to  come  in  from  the  United  States 
with  the  duty  removed.  How  was  that  to  be  got  round?  What 
was  to  be  done  so  that  a way  out  for  a conscience  accustomed  to 
what  had  occurred  in  these  associations  might  be  able  to  represent 
and  say  without  manifest  falsehood  that  they  could  sell  to  any 
plumber  and  so  evade  the  law?  I find  that  the  scheme  adopted, 
the  plan  introduced  and  carried  out,  and  carried  out,  as  it  appears 
to  me,  clearly  for  that  purpose,  was  that  the  Plumbers  Supply 
Association  should  be  incorporated,  that  they  should  pass  a resolu- 
tion which  was  known  as  the  “Chicago  Trade  Resolution,”  that 
that  should  be  put  forward,  that  they  would  sell  to  all  legitimate 
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plumbers,  and  that  that  representation  should  stand  them  in  stead 
in  case  there  was  any  difficulty  in  regard  to  the  customs.  But  when 
that  was  made  known  to  the  plumbers,  the  plumbers  would  have 
none  of  it,  unless  something  was  done  to  still  secure  them  the  ad- 
vantage which  they  had  enjoyed  of  being  the  persons,  or  the  prin- 
cipal persons,  to  whom  the  Supply  Company  would  sell,  and  so 
negotiations  commenced.  During  all  this  time  I find  that  the  ex- 
istence of  this  combination  continued,  that  it  was  being  observed 
as  well  as  it  could  be  under  the  circumstances,  that  both  parties 
relied  upon  it,  and  that  while  making  a pretence,  for  use  at  Ottawa, 
that  they  were  selling  to  every  one  equally,  as  a matter  of  fact  the 
very  firms  that  were  engaged  in  this  business,  and  who  formed  the 
association  of  plumbers’  supplies,  were  refusing  applications  of 
persons  who  sought  to  purchase  their  goods  because  they  were  not 
members  of  the  Plumbers  Association.  Then  it  was  thought  that 
if  an  arrangement  could  be  made  by  which  the  Supply  Association 
could  become  incorporated,  it  could  do  what  the  individual  members 
dare  not  do,  lest  they  lost  the  right  of  having  American  goods  shut 
out  by  reason  of  the  tariff,  and  in  that  way  they  might  be  able  to 
compass  their  purpose  and  still  satisfy  the  Plumbers  Association, 
still  retain  the  plumbers  for  their  best  customers,  and  the  Plumbers 
Association  still  look  to  them  to  sell  only  to  them.  How  was  that 
carried  out?  The  scheme  was  ingenious;  but  having  a knowledge 
of  the  facts  that  had  preceded  and  of  what  followed,  it  was  perfectly 
clear  as  to  the  intendment.  An  agreement  between  the  defendants, 
known  as  exhibit  47,  was  prepared  with  great  skill  and  care,  and 
was  approved  of  by  a resolution  of  both  companies,  and  that  pro- 
vided and  declared:  “The  Supply  Association  agree  to  pay  to  the 
Co-operative  Association  a commission  of  7\  per  cent,  on  all  pur- 
chases that  shall  be  made  by  members  of  the  Co-operative  Associa- 
tion from  members  of  the  Supply  Association,  this  commission  to  be 
payable  every  three  months  to  the  secretary  of  the  Co-operative 
Association,  the  first  payment  thereof  to  be  made  in  four  months 
from  the  date  hereof  and  to  be  for  the  first  three  months.” 

Clause  2 provided:  “The  Supply  Association  agrees  to  create 
and  maintain  a fund  equal  to  five  per  cent,  of  the  amount  of  all  sales 
that  shall  be  made  to  the  master  plumbers  and  steamfitters  in  the 
city  of  Toronto  who  are  not  members  of  the  Co-operative  Associa- 
tion, which  fund  shall  be  at  the  disposal  every  six  months  of  the 
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joint  committee  hereinafter  provided  for.”  The  meaning  of  that  is,  C.  A 

that  while  the  Supply  Association  was  not  manufacturing,  did  not  1905 

own  any  goods,  was  not  in  the  business,  they  undertook  to  make  rex 

this  arrangement  by  which,  the  price  being  nominally  the  same  Master 
to  all,  a rebate  should  be  given  back  to  the  members  of  the  Plumbers 
Plumbers  Association  who  were  in  good  standing,  thus  reaching  Associa- 
the  end  desired  as  effectually  as  in  the  earlier  agreement:  pro-  tion,  et  al. 
vision  had  been  made  that  any  outsiders  should  be  quoted  ciute,  J. 

25  per  cent,  extra  price,  and  any  members  who  were  not  of  the 
union  20  per  cent.  Here  the  minutes  shew,  in  the  course  of  the 
negotiations  which  took  place  which  resulted  in  this  agreement  and 
this  understanding,  that  the  plumbers  claimed  15  per  cent.,  that  after 
a good  deal  of  negotiations  the  amount  was  finally  got  down  to  7J 
per  cent.,  but  the  object  and  the  meaning  were  the  same,  and  to  shew 
that  that  was  so,  the  5th  clause  provided  that:  “The  Co-operative 
Association  agrees  to  use  its  utmost  endeavours  to  procure  its  mem- 
bers to  give  members  of  the  Supply  Association  the  option  of  meet- 
ing any  bona  fide  quotations  that  may  be  made  by  other  proposing 
vendors  which  are  more  than  7J  per  cent,  lower  in  the  aggregate 
than  prices  quoted  by  members  of  the  Supply  Association,  the  sec- 
retary of  the  Supply  Association  to  be  satisfied  by  the  Co-operative 
Association  that  such  quotations  are  bona  fide.  If  after  — days  from 
notice  of  such  quotations  the  members  of  the  Supply  Association  shall 
fail  to  meet  them,  the  obligation  of  the  Co-operative  Association  in 
respect  of  such  quotations  shall  be  deemed  to  have  been  satisfied.” 

6.  “If  any  member  of  the  Co-operative  Association  shall  fail  or 
omit  to  purchase  all  his  goods,  less  said  exemptions,  from  members 
of  the  Supply  Association,  or  shall  fail  or  omit  to  give  members  of 
the  Supply  Association  the  option  above  mentioned,  of  meeting 
quotations  made  by  other  proposing  vendors,  the  Co-operative 
Association  shall  not  be  entitled,  notwithstanding  anything  herein- 
before contained,  to  receive  from  the  Supply  Association  any  com- 
mission in  respect  to  any  sales  which  shall  be  made*  to  such  member 
of  the  Co-operative  Association  by  any  of  the  members  of  the  Supply 
Association,  but  if  such  member  of  the  Co-operative  Association 
shall  hereinafter  desire  to  purchase  his  goods,  less  said  exemptions, 
from  members  of  the  Supply  Association,  and  to  give  them  such 
option,  the  Co-operative  Association  shall,  upon  satisfactory  terms 
to  be  arranged  by  the  said  standing  committee,  be  entitled  to  the 
commission  in  respect  of  sales  made  to  him  thereafter.” 
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Then  follow  a number  of  other  provisions.  The  meaning  of  it 
all  was,  that,  while  the  Supply  Association  was  pretending  that  they 
were  putting  all  master  plumbers  upon  an  equal  footing,  they  were 
distinguishing  by  giving  a direct  advantage  of  7J  per  cent,  to  all 
master  plumbers  who  were  in  good,  standing  in  the  association,  and 
in  addition  thereto  paying  to  them  5 per  cent,  of  sales  to  outsiders. 
That  agreement  was  ratified,  using  that  word  in  the  minutes,  at  the 
meeting  of  the  two  associations;  and  so  far  an  understanding  and 
agreement  was  complete;  but  I point  out  that  I regard  that  not  in 
itself  as  constituting  the  combination  and  the  agreement,  but  only 
as  evidencing  the  method  which  they  adopted  at  this  time  of  putting 
in  force  and  perfecting  the  agreement,  which  was  continuous,  and 
which  had  existed  during  the  time  I have  mentioned  before.  That 
brought  the  parties  down  nearly  to  the  time  when  they  ceased 
operations  for  reasons  that  were  unavoidable,  but  during  that  time, 
and  within  6 weeks  of  the  seizure  of  the  books,  it  is  perfectly  manifest 
that  the  Supply  Association  was  still  carrying  out  through  its  mem- 
bers the  combination  which  had  all  along  existed  for  the  purpose  of 
favouring  the  members  in  good  standing  in  the  Plumbers  Associa- 
tion, and  refusing  to  sell  supplies  to  those  plumbers  who  were  not 
members  of  the  association.  This  agreement,  then  existing  and 
continuous,  was  one  that,  I think,  had  the  necessary  effect  of  being 
an  infringement  and  an  offence  against  the  statute,  and  I think  that 
the  Central  Supply  Association  are  responsible  for  all  that  was  done 
by  the  Plumbers  Association  in  order  to  carry  out  their  common 
purpose,  and  while  they  may  not  have  had  knowledge  of  the  method 
of  tendering,  for  instance,  they  in  effect  were  responsible  for  that 
to  the  extent  that  that  aided  the  Plumbers  xAssociation  and  them- 
selves in  the  more  effectually  carrying  out  the  intention  with  which 
they  started.  A reference,  perhaps,  may  be  made  to  that.  One 
hardly  knows  how  to  express  one’s  self  in  the  face  of  the  disclosures 
such  as  we  had  in  regard  to  that  matter.  A number  of  hitherto 
reputable  firms,  meeting  round  a table,  and  under  the  pretence 
of  sending  in  invited  tenders,  deliberately  adopt  a method  by  which, 
apparently  without  the  slightest  compunction,  they  took  from  the 
public,  that  portion  of  the  public  who  happened  to  be  interested, 
money  to  which  they  had  no  possible  claim,  no  more  claim  than 
any  person  has  when  meeting  another  in  the  street  he  by  force 
robs  him  of  his  money.  Indeed,  I think  of  the  two  offences  the 
robbery  is  the  less  offensive. 
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Here  they  adopted  a system  of  misrepresentation  and  fraud  in 
order  to  induce  persons  inviting  tenders  to  believe  that  the  tenders 
were  reasonable  and  fair,  when  from  first  to  last,  for  at  least  the  last 
2 or  3 years,  it  was  admitted  in  the  box  that  not  one  single  honest 
tender  had  come  from  that  association.  The  system  was  this,  that 
having  come  with  an  estimate  which  they  saw  fit  to  make  of  the 
probable  expense  of  material  and  labour,  and  having  added  to  that 
26£  per  cent.,  and  sometimes  other  additions  which  I will  refer  to 
presently,  each  put  in  what  .was  called  a tender,  not  intending  that 
it  should  go  before  the  architect,  not  intending  that  they  should  be 
in  competition  with  any,  others  who  had  made  a similar  estimate, 
but,  having  arrived  at  these  sums,  an  average  was  struck,  and  that 
was  supposed  to  represent  nearly  the  amount  for  which  the  success- 
ful tender  would  be  allowed;  and  then  false  and  fictitious  tenders 
were  put  in,  varying  slightly  but  generally  about  .10  per  cent,  above 
that  amount,  so  as  to  lead  to  the  supposition  that  these  tenders 
were  honest  and  real;  and  in  many  instances  it  was  evidenced  that, 
not  content  with  these,  they  put  in  an  additional  sum,  which  was 
called  a rake-off  or  a bonus,  to  cover,  forsooth,  what  was  called  the 
time  and  trouble  of  these  gentlemen  assembling  together  in  order 
to  do  what  they  had  done,  and  this  rake-off  was  distributed  among 
themselves.  I can  call  it  by  no  other  name  than  so  much  plunder. 
Then  it  was  provided  that  if  any  one  claimed  the  person  seeking  a 
tender  as  his  customer,  he  should  have,  in  a sense,  the  first  right, 
but,  if  his  tender  was  higher  than  the  average,  he  would  have  to 
make  an  allowance  to  the  other  person  as  a sort  of  solatium  for 
having  lost  what  he  would  otherwise  have  been  entitled  to;  and  out 
of  these  tenders  5 per  cent,  was  charged  in  each  case  for  the  associa- 
tion. We  had  here  in  court,  some  thousands  of  cases  where  these 
cards  were  put  in.  Cards  were  furnished  shewing  the  name  of  the 
architect,  address  of  owner,  class  of  work,  where  it  was  situated, 
when  the  tenders  were  closed,  and  by  whom  notified,  and  the  address. 
That  was  the  system,  utterly  destroying  competition,  utterly  doing 
away  with  anything  like  a fair  price.  It  was  shewn  in  one  case  that 
the  difference  between  the  average  tender  and  an  outside  real  tender 
amounted  to  nearly  $6,000.  But,  no  matter  whether  it  amounted 
to  more  or  less,  the  system  was  a fraudulent  system.  It  was  a com- 
bination carrying  out  their  idea  of  limiting  the  trade  to  themselves, 
the  members  of  the  Plumbers  Association,  and  compelling,  by  the 
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power  which  they  had,  the  Plumbers  Supply  Association  to  confine 
their  trade  exclusively  to  them.  And,  not  content  with  what  they 
might  do  in  one  city  or  town,  the  ramifications  of  this  method  ex- 
tended throughout  Ontario  and  throughout  Canada,  and,  while  the 
similar  associations  in  the  United  States  from  which  the  idea  came, 
were  not  affiliated  with  the  defendants  in  the  strict  sense  of  the  word, 
I think  they  were  in  such  close  touch  with  those  associations  that 
they  attended  their  principal  meetings,  and  they  found  the  American 
association  ready  to  assist  them  at  any  time  they  required  assistance, 
either  in  keeping  out  goods  or  in  any  other  way  that  might  render 
the  working  of  their  system  more  perfect.  There  have  been  numer- 
ous exhibits  placed  before  the  Court  in  the  way  of  letters  and  agree- 
ments and  correspondence,  in  addition  to  the  evidence  shewing  how 
this  scheme  and  combination  was  carried  out.  It  is  useless  to  em- 
body them  in  what  I have  to  say.  They  may  be  more  readily 
referred  to  in  case  the  matter  should  come  up  hereafter,  but  I think 
there  can  be  no  doubt  that  the  object  of  these  two  associations,  now 
called  incorporated  associations,  was  one  and  the  same;  it  was  to 
do  the  very  thing  that  this  statute  was  intended  to  prevent,  and  by 
this  combination  I find  that  the  effect  of  that  was  to  unduly  limit 
the  supplying  or  dealing  in  the  articles  or  commodities  mentioned, 
and  that  it  did  restrain  and  injure  trade  and  commerce  in  relation 
to  such  articles  and  commodities  as  they  either  manufactured  or 
sold,  and  that  in  fact  it  did  unduly  prevent  and  lessen  the  manu- 
facture and  production  of  such  commodities,  and  that  it  unreason- 
ably enhanced  the  price.  There  was  no  competition  in  price.  These 
manufacturers  got  together  and  they  fixed  their  own  prices,  they 
and  the  persons  who  would  sell  their  goods,  and  who  were  the  only 
persons  to  sell  their  goods.  They  met  from  time  to  time  and  they 
revised  their  price  list,  and  they  sold  those  goods  at  just  what  price 
they  pleased,  only  limited  by  the  danger  of  putting  the  price  so  high 
that  importations  might  come  from  the  United  States.  There  was 
no  pretence  at  an  honest  competition,  and  I find  that  they  did 
prevent  and  lessen  competition  in  the  production  and  in  the  barter 
and  in  the  sale,  and  in  the  supplying  of  articles  and  commodities 
forming  their  business. 


I therefore  find  the  defendants  guilty,  and  I impose  as  a penalty 
$10,000,  $5,000  on  each  of  the  defendants. 
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The  argument  on  appeal  from  the  above  judgment  took  place 
on  November  12th  and  13th,  1906,  before  Moss,  C.  J.  O.,  and 
Osler,  Garrow,  Maclaren,  and  Meredith,  JJ.A. 

G.  H.  Watson,  K.C.,  and  W.  W.  Denison,  for  the  appellants,  con- 
tended that  there  had  been  a mistrial,  as  evidence  wholly  inad- 
missible against  the  appellants  had  been  received,  and  the  result 
almost  necessarily  affected;  that  there  was  no  evidence  of  con- 
spiracy on  the  part  of  the  appellants;  that  no  such  agreement  as 
was  set  up  in  the  indictment  had  been  proved,  nor  was  there  any 
evidence  of  ratification  by  the  corporation  of  the  acts  of  the  in- 
dividual members  of  the  association;  that  sec.  520  does  not  con- 
template a combination  between  two  corporations  such  as  alleged 
here:  Wilson  v.  Hotchkiss  (1901),  2 O.L.R.  261;  Merchants  Bank 

v.  Lucas  (1889),  15  A.R.  573;  Addison  on  Torts,  7th  ed.,  p.  96;  Hib- 
bert  and  Rafferty  on  Company  Promoters,  pp.  18,  35. 

J.  R.  Cartwright,  K.C.,  and  E.  E.  A.  DuVernet,  for  the  Crown, 
contended  that  a conspiracy  between  the  two  corporations  had  been 
proved;  that  the  appellant  association  took  over  what  had  been 
going  on,  and  continued  it ; that  the  Master  Plumbers’  Association 
could  not  have  carried  on  their  schemes  without  the  assistance  of 
the  appellants;  and  that  the  construction  placed  on  sec.  520  was 
correct:  Rex  v.  Elliott  (1905),  9 O.L.R.  648;  Roscoe’s  Criminal 
Evidence,  12th  ed.,  p.  372;  and  the  cases  referred  to  in  the  judg- 
ment of  Clute,  J. 

Watson,  in  reply. 

March  14.  Moss,  C.J.O.: — This  case  has  been  the  subject  of 
much  consideration  and  discus  ion  without,  however,  resulting  in 
a unanimous  conclusion. 

For  myself  I may  say  that  but  for  the  opinions  to  the  contrary 
of  two  of  my  learned  brethren  I should  have  experienced  little 
difficulty  in  coming  to  the  conclusion  that  the  judgment  should  be 
affirmed,  and,  although  not  without  some  distrust  of  my  own 
judgment,  I still  retain  that  opinion. 

I agree  that  the  appellants  are  to  be  judged  and  condemned, 
if  condemned  at  all,  upon  acts  proved  to  have  been  commit  ed  by 
them  after  incorporation. 

But  in  weighing  and  estimating  these  acts  and  endeavouring 
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to  arrive  at  a proper  conclusion  as  to  their  purpose  and  effect,  I 
think  we  may  look  at  the  immediately  or  proximately  antecedent 
acts  of  the  individuals  who  now  comprise  the  corporation  and  direct 
its  operations.  We  may  thus  be  aided  in  forming  a judgment  as 
to  the  motives  which  led  to  the  incorporation  and  the  ends  and 
purposes  intended  to  be  accomplished  by  it. 

What  was  the  purpose  of  the  incorporation? 

The  association  has  no  stock  in  trade;  it  carries  on  no  business; 
it  does  not  buy  or  sell  commodities;  it  does  not  profess  to  be  an 
association  formed  for  general  benevolent  purposes,  and  it  can 
scarcely  be  regarded  as  a social  club. 

There  had  been  an  unincorporated  association  in  existence  for 
some  years  before  and  up  to  the  time  of  the  incorporation.  The 
certificate  of  incorporation  issued  on  September  9th,  1905.  There 
was  a special  meeting  of  the  association  on  September  12th  at 
which  resolutions  were  passed  which  indicated  with  tolerable  plain- 
ness the  objects  with  which  it  had  been  incorporated,  viz.,  to  per- 
petuate a system  of  agreements,  arrangements  and  understandings 
formerly  in  existence  between  the  Master  Plumbers  Association 
and  the  unincorporated  Central  Supply  Association.  And  this  was 
further  shewn  at  a meeting  of  the  trustees  on  September  27th,  when 
it  was  resolved  that  the  objects  and  purposes  of  the  association 
were  similar  to  the  objects  and  purposes  of  the  unincorporated 
association,  and  that  it  was  desirable  to  acquire  all  the  latter’s 
rights  and  assets.  It  was  further  resolved  to  purchase  and  acquire 
from  the  latter  all  its  rights,  property,  assets,  etc.,  and  to  take  a 
transfer  thereof  and  in  consideration  therefor  to  issue  to  each 
member  of  that  association  who  had  paid  $25  entrance  fee 
one  share  fully  paid  in  the  capital  stock  of  the  association.  This 
resolution  was  carried  into  effect  by  the  transfer  of  assets  and  issue 
of  shares  as  provided.  And  we  thus  find  the  incorporated  body 
formed  for  the  same  objects  and  purposes,  and  composed  of  the 
same  members  and  possessed  of  the  same  property  and  effects  as 
the  unincorporated  association. 

Then  there  is  evidence  of  corporate  action  resulting  in  an  agree- 
ment with  the  Master  Plumbers  Association  and  acted  upon  by 
both  bodies  upon  which  the  learned  trial  Judge  was  justified  in 
coming  to  the  conclusions  he  did  and  in  finding  the  appellants 
guilty  of  the  charge  on  which  they  were  tried.  I agree  with  his 
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conclusion  on  the  facts.  And  I also  agree  that  the  correct  reading  of 
sec.  520  of  the  Code  as  amended  by  63-64  Viet.,  ch.  46  (D).,  is  that 
adopted  by  the  learned  Judge.  But  it  may  well  be  said  that  there 
is  room  for  improvement  in  the  language,  and  that  it  is  desirable 
to  set  at  rest  all  doubts  as  to  the  intention  of  Parliament  with  regard 
to  the  matter. 

I would  dismiss  the  appeal. 

Osler,  J.A.  : — It  cannot  be  too  strongly  insisted  up- 
on nor  too  clearly  borne  in  mind  that  the  appellants  are  not 
responsible  for  anything  which  took  place  before  their  incorpora- 
tion on  September  9th,  1905.  They  are  not  heirs  of  the  sins  or 
answerable  for  the  misdeeds  of  their  unincorporated  predecessor^. 
For  all  of  these  the  members  of  the  unincorporated  association 
are  liable,  and  have  been  prosecuted.  The  Crown  had  the  right 
to  prove  the  object  of  the  incorporation  and  acts  done  after  incor- 
poration as  tending  to  prove  a conspiracy  between  the  two 
corporations,  but  the  fact  of  incorporation  alone  would  not  be 
enough. 

The  prosecution,  however,  went  very  far  afield,  introduc- 
ing evidence,  which  comprises  the  bulk  of  the  record,  of  un- 
lawful acts  committed  by  individuals,  members  of  the  old 
unincorporated  associations,  years  before  these  defendants  came 
into  existence.  This  in  my  opinion  was  absolutely  wrong, 
and  no  one  can  read  the  judgment  of  the  learned  trial  Judge,  in 
which  these  acts  are  referred  to  and  commented  upon  at  length, 
and  with  the  indignation  which  they  were  well  calculated  to  provoke, 
without  seeing  how  much  they  affected  the  result  of  which  the  de- 
fendants complain.  The  consequences  to  them  are  so  serious,  in- 
volving as  they  do  the  imposition  of  an  enormous  fine,  that  the  very 
least  relief  to  which  they  are  entitled  is  a new  trial,  if  that  relief 
can  be  granted  under  52  Viet.  ch.  41,  secs.  4,  5 (D.).  But  in  my 
opinion  the  evidence  of  anything  finally  done  or  completed  by  these 
defendants  after  their  incorporation,  if  any  evidence  of  that  kind 
there  be,  is  of  so  slight  and  flimsy  a nature  that  the  learned  trial 
Judge,  dealing  with  a criminal  charge  of  so  grave  a character,  ought 
to  have  held  that  the  case  was  not  made  out,  and  should  have 
acquitted  the  defendants. 

The  ends  of  justice  were  abundantly  satisfied  by  the  pro- 
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secution  of  the  individual  offenders  who  had  reaped  the  benefit 
of  their  wrongful  acts,  and  it  is  difficult  to  see  why  the  Crown 
should  have  deemed  it  worth  while  to  prosecute  the  corporation 
which  only  came  into  existence  at  a time  when  it  was  becoming 
apparent  to  every  one  that  the  transactions  in  which  their  pre- 
decessors and  those  who  promoted  the  incorporation  had  been 
engaged,  were  of  doubtful  validity,  and  were  ceasing  to  be  car- 
ried on  with  the  energy  which  had  made  them  so  profitable  in 
the  past.  I cannot  say  that  I feel  any  doubt,  other  than  what 
one  is  naturally  pressed  with  when  differing  from  other  members 
of  the  Court,  that  the  conviction  is  bad  and  that  the  appeal  should 
be  allowed. 

Upon  the  question  of  the  construction  of  sec.  520  of  the  Code 
(now  sec.  498  of  R.S.C.  1906,  ch.  146),  namely,  whether  the  word 
“ person”  in  the  sixth  line  of  the  section  includes  a corporation, 
having  regard  to  the  context  and  to  the  interpretation  clause  of  the 
Code,  sec.  3 (t),  and  R.S.C.  1906,  ch.  1,  sec.  34  (20),  I express  no 
opinion.  It  will  be  easy  during  the  present  session  of  Parliament 
to  amend  in  this  respect  a very  loosely  drawn  section. 


Garrow,  J.A.: — The  defendants  were  charged  by  indictment 
with  a conspiracy  in  restraint  of  trade  under  sec.  520  of  the  Criminal 
Code;  and  at  the  trial  before  Clute,  J.,  without  a jury,  were  found 
guilty,  and  each  fined  the  sum  of  $5,000. 

The  defendants,  the  Plumbers  Association,  paid  the  fine,  and 
the  other  defendants  the  Supply  Association,  appealed. 

The  facts  are  very  fully  set  out  in  the  judgment  of  Clute,  J. 

Section  520,  as  amended  by  63-64  Viet.  ch.  46  (D.),  reads  as 
follows:  “ Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a penalty  not  exceeding  four  thousand  dollars,  and  not  less  than 
two  hundred  dollars,  or  to  two  years’  imprisonment,  or,  if  a cor- 
poration, is  liable  to  a penalty  not  exceeding  ten  thousand  dollars, 
and  not  less  than  one  thousand  dollars,  who  conspires,  combines, 
agrees  or  arranges  with  any  other  person,  or  with  any  railway, 
steamship,  steamboat  or  transportation  company  . . . (d)  to 

unduly  prevent  or  lessen  competition  in  the  production,  manufac- 
ture, purchase,  barter,  sale,  transportation  or  supply  of  any  such 
article  or  commodity,  or  in  the  price  of  insurance  upon  person  or 
property.” 
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The  learned  counsel  for  the  appellants  contended  that  under 
this  language  an  indictment  would  not  lie  against  any  corporation 
but  those  named  in  the  section,  upon  the  principle  of  the  maxim 
expressio  unius  est  exclusio  alterius.  And  that  in  any  event  two 
corporations  alone  could  not  be  indicted,  or  in  other  words,  that 
there  must  in  addition  be  at  least  one  natural  person  as  a co-con- 
spirator. 

These  objections  are  not,  I think,  well  founded. 

There  are  of  course  offences,  such  as  assaults,  which  it  is  physic- 
ally impossible  for  a corporation  to  commit,  but  for  such  offences 
as  they  can  commit,  whether  of  misfeasance  or  malfeasance,  and 
for  which  the  prescribed  punishment  is  one  which  they  can  be  made 
to  endure,  they  are  as  amenable  to  the  criminal  law  as  are  natural 
persons:  see  Queen  v.  The  Great  North  of  England  R.W.  Co.  (1846), 
9 Q.B.  315;  Queen  v.  Tyler  and  International  Commercial  Co., 
[1891]  2 Q.B.  588-594;  Pharmaceutical  Soc’y  v.  London  and  Pro- 
vincial Supply  Association  (1880),  5 App.  Cas.  857. 

The  section  in  question  expressly  provides  for  the  punishment 
of  a corporation  by  fine,  and  this  seems  to  place  them  on  the  same 
plane  for  all  purposes  under  the  statute  as  natural  persons.  See 
also  the  interpretation  clauses  of  the  Code,  55-56  Viet.  ch.  29,  sec. 
3,  sub-sec.  (t)  (D.),  and  the  General  Interpretation  Act,  R.S.C.  ch.  1, 
sec.  7,  sub-sec.  22. 

As  to  the  remainder  of  the  objection,  any  doubt  is  of  course 
created  by  the  naming  of  the  transportation  companies  at  the  end 
of  clause  1.  Why  this  was  considered  necessary  does  not  clearly 
appear,  but  I am  wholly  unable  to  regard  their  presence  in  the  section 
as  having  such  a far-reaching  and  controlling  effect  as  to  exclude 
from  its  operation  all  other  commercial  corporations. 

The  section  begins,  “ Every  one”  is  guilty,  etc.,  and  liable  to 
the  punishment  first  prescribed,  and  then  proceeds,  “or  if  a cor- 
poration,” to  the  punishment  secondly  prescribed,  “who  conspires,” 
etc.,  with  any  other  person,  “or  with  any  railway  . . . com- 

pany,” etc. 

The  clause  evidently  assumes  and  provides  for  the  case  of  a 
conspiracy  between  any  natural  person  and  a transportation  com- 
pany, and  also  between  any  corporation  and  a transportation  com- 
pany, whether  incorporated  or  not.  And  this  at  once  appears  to 
render  inapplicable  the  maxim  upon  which  the  contention  rests. 
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It  is  common  knowledge  that  the  majority  of  large  operations 
in  manufacturing  and  dealing  in  the  articles  and  commodities  of 
commerce  are  now  carried  on  by  joint  stock  companies.  Can  it 
be  imputed  to  the  Legislature  that  the  intention  in  preparing  the 
net  was  to  catch  only  the  small  fry?  Surely  not.  Then  again,  the 
section  expressly  extends  to  prevent  combinations  in,  among  other 
things,  insurance,  both  life  and  fire.  These  subject  matters,  it  is 
also  common  knowledge,  are  always  carried  on  by  joint  stock  or 
mutual  companies  or  corporations.  Insurance  corporations  are 
not  expressly  named  at  all,  and  therefore,  unless  included  in  the 
term  “ corporation”  found  in  the  first  clause  of  the  section,  could 
not  under  the  construction  contended  for  be  either  prosecuted  or 
punished. 

Mr.  Watson  also  argued  that  evidence  had  been  improperly  ad- 
mitted against  his  clients,  his  objection  being  apparently  twofold, 
(1)  that  evidence  of  the  acts  of  the  master  plumbers  was  not  ad- 
missible as  against  his  clients,  and  (2)  that  evidence  of  the  acts 
and  conduct  of  the  parties  prior  to  the  incorporation  of  the  Supply 
Association  should  not  have  been  received. 

And  he  further  contended — his  main  contention  I think  it  may 
be  called — that  in  any  event  no  evidence  had  been  given  of  any 
corporate  act  on  the  part  of  the  appellants  after  their  incorporation. 

“ Conspiracy  is  a matter  of  inference,  deduced  from  certain 
criminal  acts  of  the  parties  accused,  done  in  pursuance  of  an  ap- 
parent criminal  purpose  in  common  between  them”:  per  Grose, 
J.,  in  The  King  v.  Brisac  & Scott  (1803),  4 East  164,  at  p.  171, 
quoted  with  approval  in  Mulcahy  v.  The  Queen  (1868),  L.R.  3 
H.L.  306,  at  p.  317.  See  also  Regina  v.  Fellowes  (1859),  19  U.C.R. 
48,  57,  58;  Regina  v.  Connolly  and  McGreevy  (1894),  25  O.R.  151. 

And  it  was  quite  proper  and  indeed  necessary,  to  give  general 
evidence  of  the  nature  of  the  conspiracy,  to  shew  how  it  affected 
trade.  The  appellants  controlled  the  supply  of  materials  with 
which  the  business  of  plumbing  was  carried  on,  and  the  other  asso- 
ciation, consisting  of  the  master  plumbers  using  this  material,  dealt 
directly  with  the  customers,  who  are  said  to  have  been  injuriously 
affected.  And  it  was  therefore  the  acts  and  conduct  of  the  latter 
association  and  its  members  which,  on  the  theory  of  conspiracy, 
directly  made  the  unlawful  object  attainable  as  against  the  public. 

And  it  is  well  settled  that  evidence  of  the  nature  of  the  conspiracy 
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alleged  may  be  given  before  the  necessary  criminal  agreement  is 
proved:  see  Rex  v.  Hammond  (1799),  2 Esp.  719;  Regina  v.  Brittain 
(1848),  3 Cox  C.C.  76. 

The  remaining  objections  above  stated  are  of  course  directed 
to  this,  that  however  criminal  the  conduct  of  the  parties  had  been 
in  the  past,  the  appellants  upon  incorporation  began  with  a clean 
sheet,  and  could  only  be  connected  with  the  criminal  agreement 
by  some  distinct  subsequent  corporate  act.  And  in  the  paucity 
of  evidence  of  acts  subsequent  to  incorporation  the  objection,  it 
may  be  admitted,  is  formidable.  I have,  however,  aftercareful  and 
extended  consideration,  come  to  the  conclusion  that  the  proper 
inferences  were  drawn  by  the  learned  Judge  at  the  trial. 

The  theory  of  the  Crown,  apparently  concurred  in  by  the  learned 
Judge,  is  that  prior  to  the  incorporation  there  had  been  such  a 
criminal  agreement,  first  between  the  individuals  comprising  both 
associations  before  the  incorporation  of  the  Plumbers  Association 
in  April,  1905,  continued  after  that  incorporation  by  the  defendants 
the  Plumbers  Association  down  to  the  incorporation  in  September, 
1905,  of  the  defendants  the  Supply  Association,  and  afterwards  to 
the  end  between  the  two  incorporated  bodies.  That  there  was  at 
one  time  such  an  agreement  is  not  disputed.  The  defendants  the 
Plumbers’  Association  were  incorporated  as  a co-operative  associa- 
tion under  the  provisions  of  R.S.O.  1897,  ch.  202;  the  other  de- 
fendants under  R.S.O.  1897,  ch.  211.  Each  association  upon  in- 
corporation took  over  the  assets,  obligations  and  policy  of  the  pre- 
viously unincorporated  association.  The  secretary  of  the  unincorpor- 
ated body, really  its  manager,  was  in  each  case  retained  in  office  by  the 
incorporated  body,  and  he  continued  to  use  the  same  books  as  those 
in  use  before  incorporation.  The  large  majority  of  the  individuals 
forming  the  unincorporated  associations  in  each  case  continued 
their  connection  with  the  incorporated  bodies;  and  the  mode  of 
management  was  in  no  material  respect  changed  in  either  case  after 
incorporation. 

The  evidence  shews  that  the  appellants  sought  incorporation  in 
the  belief  as  advised  that  they  could  with  safety  do  doubtful  things 
as  an  incorporated  body  which  they  could  not  do  without  too  much 
risk  while  unincorporated,  no  doubt  a fear  inspired  by  the  circum- 
stances of  the  Crashley  indictment  then  pending  against  one  of  the 
members,  and  by  the  then  threatening  trouble  with  the  customs 
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department  at  Ottawa.  And  it  is  a perfectly  fair  inference  that 
the  things  which  it  was  desired  to  do,  and  which  indeed  were  really 
the  only  things  intended  or  proposed  to  be  done,  were  those  con- 
nected with  the  continuance  of  the  understanding,  or  at  least  of 
some  understanding,  with  the  master  plumbers,  whereby  competition 
was  to  be  kept  down  and  prices  to  be  kept  up,  at  least  to  the  very 
verge  of  the  law.  No  other  satisfactory  reason  is  suggested  for 
the  appellants’  incorporation,  nor  indeed  for  its  existence  as  an 
incorporated  or  unincorporated  body.  They  did  not  manufacture 
or  sell  any  goods  themselves,  nor  carry  on  or  propose  to  carry  on 
any  other  business.  No  difficulty  was  or  can  be  suggested  in  the 
individual  master  plumbers  going  to  the  individual  manufacturer 
or  jobber  directly  for  his  supplies.  But  there  was  more  than  a 
suspicious  origin.  There  was  proved  joint  and  continuous  action 
towards  the  same  purpose  down  to  the  date  of  incorporation.  In 
July,  1905,  the  secretary  of  the  Supply  Association  interviewed  a 
Mr.  Reeve,  who  had  been  a member  of  the  Master  Plumbers’  Ass- 
ociation, but  had  withdrawn,  and  was  being  punished  accordingly, 
with  a view  to  inducing  him  to  return  to  the  fold.  And  in  the  same 
month  a joint  deputation  from  both  bodies  proceeded  to  Ottawa  to 
interview  the  Minister  of  Customs  with  reference  to  the  charge  which 
had  been  made  against  them  of  refusing  supplies  to  others  than 
members  of  the  Master  Plumbers  Association. 

Immediately  before  that  there  had  been  friction  between  the 
two  bodies  because  the  Supply  Association  had  passed  a resolution, 
under  pressure,  as  it  stated,  from  the  Minister  of  Customs,  providing 
that  in  future  they  would  sell  to  all  master  plumbers  having  es- 
tablished places  of  business.  Why  the  friction  and  why  the  necessity 
for  the  resolution  at  all  if  there  had  been  no  previous  understanding 
of  the  kind  in  question? 

But  after  the  return  from  Ottawa  no  more  is  heard  of  the  reso- 
lution, and  no  customer  was  produced,  nor  is  there  any  reliable 
evidence  to  prove,  that  any  change  had  really  been  affected  by  or 
after  the  resolution.  Then  the  pricing  committee,  a necessary  part 
of  the  machinery,  continued  to  sit  as  usual  down  to  and  after  the 
appellants’  incorporation,  just  as  before.  And  in  the  month  of 
September,  apparently  after  the  appellants’  incorporation,  the 
secretary  of  the  appellants  is  found  complaining  to  Mr.  Mann  that 
he  was  not  keeping  to  the  agreement  not  to  sell  to  those  not  members 
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of  the  Plumbers  Association.  And  finally  there  is  at  least  one 
distinct  instance  proved  of  a master  plumber  having  been  refused 
supplies  after  the  appellants’  incorporation  by  a member  of  the 
appellants’  association. 


Then,  there  is  the  unquestioned  circumstance  that  as  soon  as 
the  appellants’  incorporation  took  place  committees  of  both  bodies 
met  by  previous  arrangement,  and  with  the  aid  of  experienced 
solicitors  proceeded  to  settle  the  terms  of  a written  agreement  which 
outwardly  at  least  was  proposed  to  regulate  the  future  relations  of 
these  two  extraordinary  bodies.  And  in  this  agreement,  as  finally 
settled,  although  not  actually  executed,  the  same  idea  of  harassing 
the  outside  master  plumber  continues,  for  it  is  evident  that  his 
trade  was  not  to  be  cultivated.  He  was  to  be  discouraged  as  much 
as  possible.  For  instance,  he  was  not  to  be  entitled  to  the  benefit 
of  the  price  lists  agreed  upon  for  the  trade  of  the  more  fortunate 
members,  but  might  be  charged  any  price  which  pleased  the  supply 
men.  The  members  of  the  association  were  to  receive  a discount 
of  seven  and  a half  per  cent,  on  all  their  purchases.  The  outsider 
had  no  such  right.  And  what  is  still  more  strange,  the  supply  men 
were  in  addition  to  pay  five  per  cent,  upon  all  sales  made  to  outsiders 
to  a fund  controlled  by  the  parties.  And  it  is  safe  to  assume  that 
this  five  per  cent,  was  also  intended  to  come  out  of  the  pocket  of  the 
unfortunate  outsider. 


With  reference  to  the  objection  that  no  express  corporate  act 
was  proved,  it  is  proper  to  observe  that  the  offence  is  of  a criminal 
nature,  and  concerns  the  conduct  of  the  defendants.  Such  conduct 
could  only  be  proved  by  proving  what  those  who  apparently  repre- 
sented it  did.  It  would  have  been  a good  answer  to  prove  that  the 
acts  relied  on  were  unauthorized  or  had  been  disavowed.  But  on 
the  contrary,  it  is  quite  apparent  that  the  incorporated  body  existed 
solely  for  the  doing  of  exactly  such  and  similar  acts,  that  it  had 
and  did  no  other  business,  and  that  but  for  its  connection  lawful 
or  unlawful  with  the  Master  Plumbers  Association  it  had  no  reason- 
able excuse  for  existing  at  all. 

Under  these  circumstances,  with  such  a history  and  origin  and 
apparent  purpose,  the  acts  to  which  I have  referred  as  occurring 
after  incorporation,  although  comparatively  trifling,  were  and  are, 
I think,  sufficient  to  uphold  the  learned  Judge’s  conclusions  against 
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the  appellants,  and  the  appeal  should  therefore,  in  my  opinion,  be 
dismissed  and  the  conviction  affirmed. 


Rex 

,,  v • Maclaren,  J.A.,  concurred  with  Garrow,  J.A. 

Master 

Plumbers, 

etc.,  Meredith,  J.A.: — Bearing  in  mind  the  cardinal  fact  that  the 

Associa- 

tion,  et  al.  appellants  were  not  incorporated  until  September  19th,  1905,  it 
Garrow~J.A.  seems  to  me  impossible  to  avoid  the  conclusion  that  they  were  tried, 
convicted  and  sentenced,  in  a substantial  measure  at  least,  for  the 
offences  of  others,  committed  long  before  the  appellants  had  any 
sort  of  legal  existence,  and  so  were  wholly  incompetent  to  commit 
any  crime  or  do  any  lawful  act.  This  is  not  only  apparent  from  the 
whole  course  of  the  trial,  but  crops  up  throughout  the  reasons  given 
by  the  trial  Judge  for  finding  the  defendants  guilty;  and  indeed  it 
is  almost,  if  not  quite,  explicitly  so  stated.  He  almost  began  by 
saying  that  “ there  was  a criminal  conspiracy  . . . since  at  least 

the  year  1902,  and  that  the  defendants,  the  present  companies,  are 
the  successors  to  that  criminal  agreement  and  combination,  have 
adopted  it  and  become  responsible  for  it  . . .”  A little  further 

on  he  spoke  of  the  defendants  having  distinctly  assumed  “the 
rights  and  obligations”  of  the  associations,  and  of  having  “implicitly 
adopted”  their  “previous  acts.” 

It  is  very  difficult  to  understand  how  anyone  can  by  succession, 
adoption,  ratification,  or  in  any  other  manner  become  punishable 
for  crimes  committed  before  he  was  born.  If  the  appellants,  after 
incorporation,  became  parties  to  a pre-existing  criminal  conspiracy 
that  would  be  a new  crime,  a new  agreement  between  them  and 
those  who  were  parties  to  it  before;  but  could  in  no  sense  make 
them  guilty  of  any  pre-existing  crime,  or  punishable  in  respect  of 
any  overt  acts  committed  before  they  became  co-conspirators. 


But  it  was  contended  that  the  appellants  were  incorporated  for 
the  very  purpose  of  carrying  on  a criminal  conspiracy.  Even  if 
that  were  so,  how  could  it  make  them  criminals,  before  . they  had 
themselves  committed  any  crime?  However  it  may  be  in  nature, 
or  under  any  moral  law,  under  the  criminal  laws  of  this  country 
the  sins  of  the  fathers  are  not  visited  upon  the  children,  nor  the 
children’s  teeth  set  on  edge  merely  because  the  fathers  have  eaten 
sour  grapes.  Those  who  committed  any  offences  before  the 
appellants  were  incorporated  are  answerable  for  them,  but  neither 
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they  nor  anyone  else  can  shift  the  burden  upon  the  appellants. 
They  are  answerable  only  for  offences  committed  by  them  after 
their  legal  birth. 

However,  as  a matter  of  fact,  the  appellants  were  not  incorpor- 
ated for  the  purpose  of  carrying  on  any  criminal  conspiracy  or  of 
committing  any  sort  of  crime.  They  were  brought  into  existence, 
if  at  all  with  the  object  of  restricting  trade,  with  the  object  of 
doing  so  under  competent  legal  advice  in  such  a manner  as  would 
be  inoffensive  to  the  law.  This  is  made  plain  in  the  evidence  and  is 
undeniable;  nothing  was  done  except  under  the  advice  of  reputable 
lawyers;  but  of  course  it  will  not  save  them  if  in  truth  they  have 
committed  the  crimes  imputed  to  them. 

It  seems  to  me  to  be  undeniable,  therefore,  that  the  appellants' 
objection  to  the  admission  of  evidence  was  largely  well  made,  and 
wrongly  overruled.  No  question  of  intent  or  motive  was  in- 
volved. No  matter  what  the  motive  or  the  intention  of  the  parties, 
there  could  be  no  crime  if  the  effect  of  their  agreement  could  not  un- 
lawfully restrain  trade.  The  character  of  the  agreement  the 
appellants  were  about  to  enter  into  spoke  for  itself;  its  purpose  was 
not  and  could  not  be  denied;  it  was  to  go  as  far  as  the  appellants 
lawfully  might  in  the  way  their  co-defendants  desired.  That  was 
quite  within  their  rights,  quite  unobjectionable  in  law.  The  charge 
made  against  them  is  not  of  a crime  malum  in  se,  but  bad  only 
because  prohibited  by  statute.  There  are  at  least  some  restraints 
of  trade  which  cannot  be  considered  “ undue”;  for  instance,  it 
could  hardly  be  deemed  a crime  for  retail  dealers  to  take  combined 
action  against  wholesale  dealers  selling  at  retail.  I say  this  because 
the  learned  trial  Judge  seems  to  me  to  have  been  under  the  mis- 
apprehension that  all  combined  action  for  the  benefit  of  both  or 
either  of  the  defendants,  or  the  associations  or  individuals  before 
them,  must  have  been  illegal,  and  that  no  change  in  the  nature  of 
the  agreement  could  affect  its  character.  But,  as  I have  said  before, 
no  matter  how  carefully  the  appellants  may  have  endeavoured  not 
to  overstep  the  bounds  of  legality,  they  are,  strictly  speaking,  none 
the  less  guilty  of  a crime  if  their  agreement  comprehended  “ an  undue 
restraint  of  trade"  such  as  they  were  charged  with — if  it  exceeded 
the  limits  of  a due  restraint  of  trade.  The  evidence  in  regard  to 
the  misconduct  of  the  Plumbers  Association  in  tendering — evidence 
which  seems  to  have  moved  the  learned  trial  Judge  deeply — seems 
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to  me  to  have  been  especially  objectionable.  What  had  it  to  do, 
in  any  way,  with  the  agreement  between  the  two  associations,  and 
what  had  the  appellants,  in  any  sense,  to  say  to  it?  Those  who 
comprised  the  Supply  Association  were  driven  into  the  agreement 
by  the  demand  of  the  master  plumbers  who  formed  the  association. 
What  interest  had  the  defendants,  or  the  Supply  Association,  or 
its  members,  in  restricting  their  trade?  How  could  the  misdeed 
of  the  plumbers,  of  which  the  supply  men  had  not  even  any  sort 
of  knowledge,  affect  the  defendants ; or  the  Supply  Association? 
And  yet  it  seems  pretty  plain  that  they  have  been  punished,  in  the 
same  measure  as  the  plumbers,  for  it. 

On  this  ground  alone  the  conviction,  in  my  opinion,  is  vitiated 
and  cannot  stand. 

I am  also  of  opinion  that  it  is  bad  for  two  other  reasons:  First, 
because  there  is  no  evidence  of  any  concluded  agreemeht — either 
illegal  or  legal — on  the  part  of  the  appellants;  and,  second,  because 
they  are  not  within  the  provisions  of  sec.  520  of  the  Criminal  Code, 
under  which  alone  they  were  indicted  and  prosecuted. 

Although  the  appellants’  incorporation  is  dated  as  of  September 
9th,  1905,  the  company  was  not  organized,  nor  were  any  officers 
of  it  appointed,  nor  do  there  appear  to  have  been  any  members, 
unless  the  person  who  applied  for  the  incorporation  were  to  be 
treated  as  such,  until  September  27th,  1905:  and  by  the  Act  under 
which  they  became  incorporated  they  were  expressly  prohibited 
from  commencing  any  operations  until  they  had  agreed  upon  and 
formed  a set  of  rules  for  the  regulation,  government  and  manage- 
ment of  the  association:  R.S.O.  1897,  ch.  202,  sec.  5.  Up  to 
that  date,  and  throughout,  the  negotiations  for  an  agreement  with 
the  Master  Plumbers  Association  were  carried  on  by  members  of 
the  unincorporated  Supply  Association;  and  there  is  nothing 
whatever  connecting  the  incorporated  society  with  them,  through 
any  duly  authorized  officer  or  agent.  Nor  was  there  any  contract 
binding  upon  either  of  the  parties  who  were  actually  contracting. 
It  cannot  be  that  either  could  successfully  have  sued  the  other 
upon  the  agreement  before  it  was  duly  executed.  It  was  intended 
by  them  throughout  that  any  agreement  between  them  should  be 
in  writing,  and  no  such  agreement  was  ever  come  to;  this  prose- 
cution intervened  and  prevented  that  which  would  doubtless  in  a 
few  days  have  become  a completed  agreement  between  the  de- 
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fendants,  for  no  doubt  the  appellants  would  have  ratified  the 
negotiations;  and  formally  have  executed  the  writing,  in  such  a 
manner  as  to  make  it  binding  upon  them,  as  they  might  then  have 
done — if  it  were  intra  vires — being  fully  organized.  During  the 
trial  constant  efforts  were  made,  fruitlessly,  to  get  from  witnesses 
testimony  that  whilst  these  negotiations  were  going  on  the  parties 
to  the  old  agreement  were  acting  upon  it.  But  if  that  had  been 
proved  what  difference  could  it  have  made?  The  individuals  who 
comprised  the  old  unincorporated  association  could  in  no  sense 
make  the  new-born  society  answerable  for  their  wrongs.  Until 
the  new  society  was  in  a position  to  act  itself,  and  had  acted, 
either  directly  or  through  its  duly  authorized  officers,  it  could  not 
be  either  civilly  or  criminally  bound.  The  new  agreement  was 
never  completed  and  never  bound  any  one,  and  the  new  society, 
never  actually  had  any  part  in  the  negotiations  for  it.  The  evidence 
of  acts  of  individuals  who  had  been  members  of  the  association 
but  were  not  even  members  of  the  appellants’  society,  I would  have 
thought  obviously  quite  irrelevant  even  if  they  had  been  proven 
to  have  been  unlawful  acts,  of  which  there  was  no  sort  of  evidence. 

It  is  not  necessary  to  consider  whether  the  agreement,  if  it  had 
been  concluded  by  due  execution,  would  have  amounted  to  a crim- 
inal conspiracy. 
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The  mere  fact  of  allowing  one  class  of  customers  a discount, 
obviously  would  not;  nor  would  there  be  any  thing  objectionable 
in  several  persons  joining  in  their  purchases  for  the  purpose  of 
securing  it.  No  more  need  be  said  than  that  no  opinion  is  ex- 
pressed upon  this  question,  because  it  has  become  quite  immaterial. 

In  order  to  bring  the  appellants  within  the  provisions  of  sec.  520, 
it  is  necessary  to  read  the  material  parts  of  that  section  as  follows: 
u Everyone  is  guilty  of  an  indictable  offence  . . . who  conspires 

. . . with  any  other  company,  or  with  any  railway,  steamship, 

steamboat  or  transportation  company  . . .”  I decline  to 

attribute  to  Parliament  the  perpetration  of  any  such  nonsense. 
Read  as  actually  written,  it  is  perfectly  plain  and  intelligible: 
u Everyone  is  guilty  of  an  indictable  offence  . . . who  conspires 

. . . with  any  other  person  or  with  any  railway,  steamship, 

steamboat  or  transportation  company  . . Regarding  the 

actual  intention  of  Parliament,  there  is  no  room  for  doubt.  If 
the  section  were  enacted  in  ignorance  of  the  interpretation  clauses, 
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it  is  manifest  that  the  word  1 1 person’  ’ was  not  meant  to  include  a 
company;  it  could  not  in  its  ordinary  sense,  and  the  words  fol- 
lowing put  it  beyond  any  excuse  for  contending  that  more  than 
companies  of  the  character  mentioned  immediately  after  the  word 
“ person”  were  meant.  Whilst  if  the  section  were  enacted  with  a 
knowledge  of  the  interpretation  clause  affecting  it,  it  is  equally 
manifest  that  the  word  “ person”  was  intended  to  be  read  in  its 
ordinary  sense  and  meaning  only,  and  not  as  meaning  also  a com- 
pany; otherwise  it  would  be  worse  than  stupidity  to  have  added  the 
words  following.  Then,  knowing  beyond  perad venture  what  the 
intention  of  the  law-makers  was,  is  there  anything  which  compels  a 
construction  of  their  words  contrary  to  their  intention,  for  making 
those  guilty  of  a grave,  and  heavily  punishable,  crime  who  were 
never  intended  to  come  within  the  condemnation  of  the  enactment  ? 
The  interpretation  section  of  the  Code — sec.  3,  sub-sec.  (t.) — provides, 
among  other  things,  that  the  word  “ person”  shall  include  a body 
corporate  in  relation  to  such  things  as  they  are  capable  of  doing; 
but  this  provision  is,  as  usual  and  necessary,  limited  by  the  provision 
contained  in  the  first  three  lines  of  the  section,  “Unless  the  context 
requires  otherwise.”  Very  obviously,  in  my  judgment,  the  context 
does  imperatively  require  otherwise;  it  is  a case  of  giving  effect  to 
the  context  or  of  ignoring  it  altogether — wiping  it  out  of  the  statute. 
But  it  was  said  that  if  that  be  so  the  enactment  is  of  little  effect. 
If  that  were  so  it"  would  be  a matter  for  the  consideration  of  the 
law-makers  alone.  But  that  that  it  is  not  so  is  very  obvious  from 
the  fact  that  the  members  of  the  associations,  who  were  guilty  of  the 
things  proved  at  the  trial,  have  been  indicted  and  have  pleaded 
guilty  and  are  now  awaiting  sentence,  apparently  in  order  that  the 
judgment  of  the  Court  upon  them  may  be  modified,  or  the  reverse, 
according  to  the  result  of  this  appeal.  And  it  was  further  urged 
that  there  could  have  been  no  good  reason  for  limiting  the  enact- 
ment to  transportation  companies  only,  in  addition  to  individuals. 
Again  it  would  be  sufficient  to  say  that  that  was  a matter  for  the 
law-makers  alone.  But  it  may  be  added  that  it  would  not  be  difficult 
to  suggest  reasons  for  such  a limitation;  for  instance,  it  might  have 
been  thought  better,  at  the  time  when  the  Act  was  passed,  not 
to  interfere  too  much  with  provincial  companies,  and  with  property 
and  civil  rights,  subjects  exclusively  within  the  power  of  the  Pro- 
vincial Legislatures,  and  to  confine  the  crime,  at  first  at  all  events, 
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to  companies  dealing  more  in  matters  within  federal  exclusive  juris- 
diction, such  as  things  of  trade  and  navigation;  or  it  may  have 
been  that  then  there  was  no  reason  or  demand  for  such  legislation 
against  other  than  transportation  companies,  against  which  there 
has  always  been,  within  the  memory  of  living  men  at  all  events, 
much  complaint,  and  against  which  much  special  legislation,  such 
as  the  numerous  acts  respecting  public  carriers,  restricting  their 
rights  at  common  law  and  imposing  obligations  and  penalties  upon 
them;  and  who  can  tell  that  party  politicians’  sagacity  or  fear  may 
not  have  had  some  sort  of  effect  ? The  legislation  was  extraordinary, 
the  subject  was  a ticklish  one,  and  sometimes  it  may  be  deemed 
suicidal  from  a party  political  point  of  view  to  antagonize  any  par- 
ticular class  of  the  community.  But  whatever  may  have  been  the 
motive,  or  whether  there  was  any,  the  law  must  be  accepted  and 
administered  as  it  is;  and  not  strained  one  way  or  the  other  merely 
because  in  the  narrow  range  of  vision,  and  necessarily  limited 
knowledge  of  any  particular  Court,  or  any  particular  Judge,  it  may 
seem  that  some  particular  case  should  be  brought  within,  or  should 
be  brought  without,  any  particular  enactment.  And,  in  the  trial 
of  such  a case  as  this  especially,  care  should  be  taken  that  public 
sentiment,  or  public  resentment,  has  no  sort  of  sway — that  justice 
is  administered  wholly  unprejudiced  by  it. 

Though  the  point  was  not  argued,  I deem  it  right  to  add 
that,  in  my  opinion,  the  appellants  are  not,  and  never  were,  an 
incorporated  body,  or  a legal  entity  of  any  character,  and  so  are 
not  answerable  to  the  law ; but  the  members  of  the  association, 
who  were  parties  to  the  things  complained  of,  are.  Seven  persons 
made  a declaration  that  they  desired  to  form  an  association 
under  the  provisions  of  chapter  202  of  the  Revised  Statutes  of 
Ontario,  entitled  an  Act  Incorporating  Co-operative  Associations, 
and  filed  and  registered  it.  As  the  purposes  of  the  association 
were  not,  in  any  sense,  the  carrying  on  of  any  labour,  trade  or 
business,  within  the  meaning  of  the  Act,  there  was  no  incorpora- 
tion. The  making,  filing  and  registration  of  the  certificate  had 
no  legal  effect.  On  this  ground  also  the  conviction  is,  in  my 
opinion,  plainly  invalid. 

I would  allow  the  appeal  and  acquit  the  appellants. 
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[IN  CHAMBERS,] 

In  re  Canadian  Home  Circles. 

Eliza  J.  Smith  Case. 

Life  Insurance — Varying  Apportionment — Postponing  Payment  till  after  Full 
Age — Ineffective  Provision — R.S.O.  1897,  ch.  203,  sec.  160. 

By  her  will  a testatrix  assumed  to  reapportion  her  insurance,  reducing  the 
interest  of  a “ preferred  beneficiary”  from  $500  to  $250,  and  further  directed 
that  he  should  not  be  paid  his  share  till  the  age  of  twenty-five.  At  the  age 
of  twenty-one,  however,  he  claimed  the  right  to  immediate  payment: — 
Held,  that  even  if  sec.  160  of  the  Insurance  Act  as  to  altering  or  varying 
apportionments  of  insurance  moneys  authorized  such  attempted  postpone- 
ment of  payment,  the' provision  was  ineffective,  for  all  persons  who  attain 
twenty-one  are  entitled  to  enter  upon  the  absolute  enjoyment  of  property 
given  to  them  by  will,  notwithstanding  any  direction  by  the  testator  to  the 
contrary,  unless  between  twenty-one  and  the  specified  later  age  the  property 
is  given  for  the  benefit  of  another,  or  so  clearly  taken  away  from  the  de- 
visees up  to  the  time  of  their  attaining  such  greater  age  as  to  constitute  an 
intestacy  as  to  the  previous  rents  and  profits;  and  it  is  impossible  to  dis- 
tinguish between  such  a provision  in  regard  to  insurance  and  a like  provision 
in  regard  to  personal  property  bequeathed  by  will. 

This  was  a motion  for  leave  to  pay  into  Court  a certain  sum  of 
money  under  the  circumstances  mentioned  in  the  judgment  of 
Anglin,  J.,  before  whom  the  matter  was  argued  on  April  16th,  1907. 

The  will  of  Eliza  J.  Smith,  mentioned  in  the  judgment,  was 
dated  August  14th,  1906,  and,  so  far  as  material  to  this  report,  was 
as  follows: — 

“l  give  and  bequeath  unto  my  son  Augustus  Smith  and  unto 
each  of  my  daughters  . . . the  sum  of  $250,  payable  under 

and  by  virtue  of  a certain  policy  of  insurance  upon  my  life,  in  the 
Order  of  Canadian  Home  Circles,  which  policy  is  numbered  13,617, 
instead  of  the  sum  of  $500,  which  is  directed  to  be  paid  to  my 
children  above-mentioned  in  said  policy,  and  I give  and  bequeath 
unto  my  son  William  Smith  the  residue  and  remainder  of  the  moneys 
payable  under  and  by  virtue  of  said  policy  of  insurance  upon  my 
life.  . . . 

“The  said  policy  of  insurance  upon  my  life  is  for  the  sum  of 
$2,000.  I hereby  direct  and  declare  that  my  son  Augustus  shall 
not  be  paid  or  receive  the  money  hereinbefore  directed  to  be  paid 
to  him  out  of  the  said  policy  of  insurance  upon  my  life  until  he,  my 
said" son  Augustus,  shall  attain  the  age  of  25  years.” 
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W.  A.  Dowler,  K.C.,  for  the  Canadian  Home  Circles. 

W.  J.  T.  Lee , for  Augustus  Smith. 

No  authorities  were  referred  to  on  the  argument. 

April  17.  Anglin,  J.: — The  Order  of  Canadian  Home  Circles 
applies  for  leave  to  pay  into  Court  the  sum  of  $250,  the  interest  of 
one  Augustus  Smith  in  certain  insurance  moneys  secured  by  a 
policy  on  the  life  of  his  mother,  Eliza  J.  Smith.  In  her  insurance 
certificate  Eliza  J.  Smith  originally  designated  Augustus  Smith  as 
a beneficiary  to  the  extent  of  $500.  By  her  will  she  reapportioned 
her  insurance,  reducing  the  interest  of  Augustus  Smith  to  $250. 
By  a further  provision  of  her  will  she  directed  that  her  son  Augustus 
should  not  be  paid  or  receive  his  share  of  her  insurance  moneys 
until  he  should  attain  the  age  of  25  years.  Augustus  Smith  has 
now  attained  the  age  of  21  years,  but  is  not  yet  25  years  of  age. 
In  these  circumstances  the  petitioners  ask  leave  to  pay  the  moneys 
into  Court.  To  this  Augustus  Smith  objects,  claiming  that  he  is 
entitled  to  direct  and  immediate  payment  of  this  money  from  the 
petitioners. 

By  sec.  160  of  the  Insurance  Act — R.S.O.  1897,  ch.  203 — the 
assured  is  permitted,  by  instrument  in  writing  or  will,  to  alter  or 
vary  the  declaration  or  apportionment  previously  made  in  regard 
to  insurance  moneys  “so  as  to  restrict  or  extend,  transfer  or  limit 
the  benefits  of  the  policy  ” to  any  one  or  more  of  the  preferred  bene- 
ficiaries. Although  an  alteration  postponing  the  period  of  enjoy- 
ment of  insurance  moneys  by  a preferred  beneficiary  may  be 
within  the  scope  of  this  section  of  the  statute,  a provision 
purporting  to  defer  the  enjoyment  of  insurance  moneys  be- 
yond the  time  at  which  the  beneficiary  attains  the  age  of  21 
years,  without  more,  is,  in  my  opinion,  ineffective.  I am  unable 
to  distinguish  between  such  a provision  in  regard  to  insur- 
ance moneys  and  a like  provision  in  regard  to  personal  property 
bequeathed  by  will.  It  is  well  established  by  a long  line  of  authori- 
ties, of  which  I may  refer  to  Wharton  v.  Masterman,  [1895]  A.C. 
186,  and  Saunders  v.  Vautier  (1841),  Cr.  & Ph.  240,  that  it  is  “the 
right  of  all  persons  who  attain  the  age  of  21  to  enter  upon  the 
absolute  use  and  enjoyment  of  the  property  given  to  them  by  the 
will,  notwithstanding  any  directions  by  the  testator  to  the  effect 
that  they  are  not  to  enjoy  it  until  a later  age — unless,  during  the 
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interval,  the  property  is  given  for  the  benefit  of  another,”  "or 
unless  the  property  is  so  clearly  taken  away  from  the  devisees  up 
to  the  time  of  their  attaining  (a  greater  age),  as  to  induce  the 
Court  to  hold,  that,  as  to  the  previous  rents  and  profits,  there  has 
been  an  intestacy:”  per  Wood,  V.C.,  Gosling  v.  Gosling , Johnson, 
265,  at  p.  272.  It  is  regarded  as  a necessary  consequence  of  the 
conclusion  that  a gift  has  vested,  that  enjoyment  of  it  must  be 
immediate  on  the  beneficiary  becoming  sui  juris.  For  this  reason 
I think  it  too  clear  that  the  beneficiary  is  entitled  to  immediate 
payment  to  make  the  order  asked  for.  The  motion  will,  therefore, 
be  refused,  but  in  the  circumstances  without  costs. 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

Embree  v.  McCurdy  (No.  2). 

Injunction — Receiver — Appeal  Pending — Application  After  Security  for  Costs 

Given. 


C.  A. 
1907 

June  5 


The  plaintiff  in  a partnership  action  obtained  judgment  in  his  favour,  and  the 
defendant  having  given  security  for  costs  appealed  to  the  Court  of  Appeal. 
The  plaintiff  then  made  an  application  to  the  Court  of  Appeal  for  an  in- 
junction to  restrain  the  defendant  from  dealing  with  partnership  moneys 
and  for  a receiver: — 

Held , that  a Judge  of  the  Court  of  Appeal  may  at  any  time  during  vacation 
make  any  interim  order  to  prevent  prejudice  to  the  claims  of  any  party 
pending  an  appeal,  and  that  what  may  be  done  by  a Judge  during  vacation 
may  be  done  by  the  Court  at  any  other  time;  and  that  the  Court  of  Appeal 
for  the  purposes  of  appeals,  etc.,  may  exercise  the  power,  authority  and 
jurisdiction  by  the  Judicature  Act  vested  in  the  High  Court. 

Order  for  receiver  granted,  Meredith,  J.A.,  dissenting. 


This  was  an  application  on  behalf  of  the  plaintiff  to  the  Court 
of  Appeal  for  an  injunction  or  receiver,  pending  an  appeal  by  the 
defendant.  The  plaintiff  had  previously  applied  to  a Judge  of 
the  High  Court,  and  his  judgment  is  reported  ante  p.  284. 

The  motion  was  argued  on  the  20th  of  May,  1907,  before  Moss, 
C.J.O.,  Osler,  Garrow,  Maclaren,  and  Meredith,  JJ.A. 

B.  N.  Davis , for  the  motion. 

Frank  E.  Hodgins,  K.C.,  contra. 


The  facts  fully  appear  in  the  judgment. 

June  5.  Moss,  C.J.O.:— ' The  action  is  for  a declaration  that  a 
partnership  existed  between  the  plaintiff  and  defendant  in  the 
business  of  contractors,  etc. ; and  for  a dissolution  and  the 
taking  of  the  accounts  and  winding  up  of  the  partnership  affairs. 

The  defendant  denied  the  existence  of  a partnership. 

There  have  been  two  trials,  each  resulting  in  a judgment  in 
favour  of  the  plaintiff. 

The  last  judgment  declares  that  there  was  a partnership  between 
the  plaintiff  and  defendant,  orders  that  it  be  dissolved  as  of  the 
date  of  the  judgment,  and  directs  a reference  to  take  the  partner- 
ship accounts. 

The  defendant  obtained  special  leave  to  appeal  directly  to  this 
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Court,  and  has  given  security  for  the  costs  of  the  appeal,  in  accord- 
ance with  Rule  826,  but  the  case  is  not  yet  in  a position  to  be 
brought  on  for  argument. 

The  plaintiff  applied  to  a Judge  of  the  High  Court  for  an  injunc- 
tion to  prevent  the  defendant  from  dealing  with  the  partnership 
moneys  pending  the  appeal,  or  for  a receiver. 

The  defendant  objected  that  the  effect  of  giving  the  security 
in  appeal  was  to  stay  all  proceedings  in  the  action,  unless  other- 
wise ordered  by  the  Court  of  Appeal  or  a Judge  thereof : Rules  827 
and  829;  and,  therefore,  there  was  no  power  in  the  Judge  to  make 
the  order. 

The  learned  Judge  directed  the  motion  to  stand  for  ten  days, 
to  enable  the  plaintiff  to  make  an  application  to  this  Court. 

The  plaintiff  now  moves  for  an  injunction  or  a receiver,  or  for 
such  other  order  as  may  be  just. 

This  relief  was  not  asked  for  in  the  statement  of  claim  or  at  the 
trial  ; though,  in  view  of  the  issues  and  the  findings  in  favour  of 
the  plaintiff,  it  would  seem  that  the  appointment  of  a receiver,  if 
asked  for,  would  have  been  granted  without  any  difficulty. 

The  fact  of  partnership  being  denied,  the  Court  would  not  have 
appointed  an  interim  receiver,  pending  the  determination  of  the 
question  of  partnership  or  no  partnership,  unless  under  very  special 
circumstances:  Peacock  v.  Peacock  (1808),  16  Yes.  49;  Fairburn 
v.  Pearson  (1850),  2 Mac.  & G.  144;  Chapman  v.  Beach  (1820), 
1 J.  & W.  594. 

But  it  having  been  found  that  a partnership  did  exist,  and  a 
dissolution  having  been  ordered,  the  appointment  of  a receiver 
would  follow  almost  as  a matter  of  course : Lindley  on  Partnership, 
6th  ed.,  p.  534.  In  Pini  v.  Roncoroni,  [1892]  1 Ch.  633,  Stirling, 
J.,  said,  at  p.  637:  “The  plaintiff,  however,  insists  that  he  is  en- 
titled as  of  right  to  the  appointment  of  a receiver,  and  contends 
that  the  mere  fact  of  the  dissolution  gives  him  that  right.  That 
is  putting  it  rather  higher  than  it  is  put  in  Lindley  on  Partnership, 
where  it  is  said,  and  I adopt  the  statement,  that  where  one  partner 
seeks  to  have  a receiver  appointed  against  his  co-partners,  ‘if  the 
partnership  is  already  dissolved/  as  it  has  been,  ‘the  Court  usually 
appoints  a receiver,  almost  as  a matter  of  course/  ” 

At  the  trial  of  the  present  case,  everything  concurred  to  entitle 
the  plaintiff  to  a receiver  almost  as  a matter  of  course,  if  it  had 
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been  asked  for  when  judgment  was  pronounced,  for  the  fact  that 
it  was  not  claimed  by  the  writ  or  pleading  was  not  an  insuperable 
obstacle:  Norton  v.  Gover,  W.N.  1877,  p.  206. 

But  the  defendant  now  takes  the  position  that,  as  the  case  now 
stands,  there  is  no  jurisdiction  or  power  in  this  Court  to  make  an 
order  such  as  is  sought  for.  It  would  be  a singular  state  of  things 
if  it  should  be  found  that  nowhere  is  there  jurisdiction  in  a case 
situate  as  this  is  to  prevent  an  appellant,  pending  an  appeal,  from 
actually  making  away  with  the  property  in  question  ; or  from  acting 
or  dealing  with  it  in  a manner  which  manifestly  must  result  in  loss 
or  in  jeopardizing  its  safety,  so  that  at  the  conclusion  of  the  appeal 
the  respondent,  if  successful,  is  left  with  a barren  victory. 

Under  the  Ontario  Judicature  Act  the  Court  of  Appeal  possesses 
as  full  powers  and  jurisdiction,  as  a Court  of  Appeal,  as  the  English 
Judicature  Act,  1873,  vested  in  the  Court  of  Appeal  in  England. 
Each  is  a Court  of  Appeal  only,  but,  as  said  by  Lord  Justice  James, 
in  Flower  v.  Lloyd  (1877),  6 Ch.  D.  297,  at  p.  301:  “A  Court  of 
Appeal  only,  with  incidental  original  jurisdiction  for  the  purpose 
of  exercising  that  appellate  jurisdiction.”  Section  54  of  the  Ontario 
Judicature  Act  provides,  amongst  other  things,  that  “a  single 
Judge  of  the  Court  of  Appeal  may  at  any  time  during  vacation 
make  any  interim  order  to  prevent  prejudice  to  the  claims  of  any 
parties,  pending  an  appeal,  as  he  may  think  fit;  but  every  such 
order  made  by  a single  Judge  may  be  discharged  or  varied  by  the 
Court  of  Appeal  or  a Divisional  Court  thereof.”  And  it  seems 
reasonable  to  conclude  that  what  may  be  done  by  a single  Judge 
during  vacation  can  be  done  by  the  Court  at  any  other  time.  In 
Johnstone  v.  Royal  Courts  of  Justice  Chambers  Company,  W.N. 
1883,  p.  5,  Sir  Geo.  Jessel,  M.R.,  expressed  the  opinion  that  under 
the  corresponding  section  (52)  of  the  English  Judicature  Act,  1873, 
an  application  could  have  been  made  in  the  vacation  to  a Judge  of 
the  Court  of  Appeal  to  prevent  the  appellant  from  being  prejudiced 
by  the  proceeding  by  the  respondent  company  with  the  erection  of 
a building  pending  the  appeal.  Sections  57  (12)  and  58  (9)  confer 
large  powers  on  the  Courts,  and  sec.  55  provides  that  “for  all  the 
purposes  of  and  incidental  to  the  . . . appeal,  . . . and 

for  the  purpose  of  every  other  authority  given  to  the  Court  of  Appeal 
by  this  Act,  the  said  Court  of  Appeal  shall  have  all  the  power, 
authority,  and  jurisdiction  by  this  Act  vested  in  the  High  Court.” 
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Having  regard  to  these  and  other  provisions  of  the  Act,  it  does 
not  seem  to  be  putting  any  undue  strain  upon  these  powers,  autho- 
rities and  jurisdiction  to  hold  that  they  enable  the  Court  of  Appeal 
to  make  an  order  such  as  is  asked  for  on  this  application  if  a proper 
case  is  shewn:  Salt  v.  Cooper  (1880),  16  Ch.D.  544.  For  the  time 
being  a case  in  the  position  of  this  case  is  withdrawn  from  the 
High  Court  pending  the  appeal  and  until  judgment  has  been  given 
therein:  Hargrove  v.  Royal  Templars  of  Temperance  (1901),  2 O.L.R. 
126.  All  proceedings  in  the  High  Court,  except  the  issue  of  the 
judgment  and  the  taxation  of  the  costs  thereunder,  are  stayed-. 
Rule  829.  But  the  stay  is  subject  to  the  provisions  of  the  Judica- 
ture Act  and  the  rules  by  which  the  Court  of  Appeal  is  enabled  to 
prevent  prejudice  to  the  claims  of  the  parties  pending  the  appeal. 
These  powers  should,  no  doubt,  be  exercised  sparingly  and  with 
caution,  having  regard  to  the  rights  of  all  parties  and  the  interests 
of  justice,  but  they  ought  not  to  be  withheld  in  a proper  case. 

For  the  purposes  of  this  application  it  must  be  taken  as  estab- 
lished that  the  defendant  has  in  his  hands  partnership  funds  to  a 
considerable  amount.  They  appear  to  be  mixed  with  and  to  form 
part  of  an  account  which  the  defendant  keeps  at  a bank  in  his 
own  name,  and  which  he  uses  for  the  purposes  of  his  business. 
They  are  exposed  to  all  the  risks  attendant  upon  such  a mode  of 
dealing  with  them. 

This  state  of  affairs  of  itself  furnishes  strong  reason  for  the 
appointment  of  a receiver:  Harding  v.  Glover  (1810),  18  Yes.  281;. 
Doupe  v.  Stewart  (1867),  13  Gr.  637. 

The  defendant  does  not  shew  himself  to  be  possessed  of  property 
and  means  beyond  what  he  has  embarked  in  business.  He  makes 
a general  statement  as  to  his  ability  to  meet  all  claims  against 
him.  On  the  other  hand,  it  is  shewn  that  since  the  judgment  was 
pronounced  he  has  conveyed  a parcel  of  land  to  his  wife. 

The  explanation  offered  is  the  somewhat  familiar  one  of  a pur- 
chase of  the  property  with  the  wife’s  money,  but  the  conveyance 
made  to  the  husband. 

Whatever  may  be  the  fact,  the  circumstance  affords  some  addi- 
tional ground  for  the  plaintiffs’  application. 

An  order  should  go  for  the  appointment  of  a receiver  in  the 
usual  way,  pending  the  appeal,  with  liberty  to  the  defendant  to  pro- 
pose himself,  giving  security,  or,  if  the  defendant  now  consents,  an 
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order  will  go  appointing  him,  on  his  giving  security  to  the  satisfac- 
tion of  the  Registrar,  if  the  parties  cannot  agree.  If  the  defendant 
does  not  consent  to  become  receiver  or  if  the  parties  disagree  as 
to  the  appointment,  the  reference  will  be  to  the  Registrar. 

As  to  the  costs,  the  plaintiff  by  his  neglect  to  ask  for  or  obtain 
a receiver  at  the  trial  rendered  this  motion  necessary,  and  the  costs 
should  be  costs  to  the  defendant  in  any  event  of  the  appeal. 


C.  A. 
1907 

Embree 

v. 

McCurdy 
(No.  2) 

Moss,  C.J.O. 


Osler,  Garrow,  and  Maclaren,  JJ.  A.,  concurred  in  the 
judgment  of  the  Chief  Justice. 


Meredith,  J.A.: — This  is  an  application,  by  the  plaintiff,  in  no 
way  connected  with,  or  incidental  to,  the  appeal  in  this  case;  but, 
if  given  effect  to,  one  requiring  the  exercise  of  some  original  juris- 
diction by  this  Court. 

It  ought  not  to  be  necessary,  though  it  may  be,  to  emphasize  the 
fact  that  the  application  is  in  no  sense  appellate  in  form  or  sub- 
stance— that  it  could  not  be — but  is  purely  and  wholly  original  and 
interlocutory,  both  as  to  the  injunction  and  the  receiver. 

What  is  sought  is  the  appointment  of  a receiver  'pendente  lite 
or  an  interlocutory  injunction  for  the  preservation  of  some 
interest,  which  the  plaintiff  claims  in  the  property  which  is  the 
subject  of  it,  so  that  he  may  have  the  benefit  of  it,  if  eventually 
successful  in  the  action. 

He  might  have  made  the  application  in  the  High  Court  at 
any  time  during  the  progress  of  the  action  up  to  the  time  of  the 
stay  of  proceedings  there,  on  the  appeal,  under  rules  827  and  829; 
and  may  yet  make  it  there,  on  having  that  stay  removed  under 
either  of  those  rules. 

The  first  question  for  consideration  is,  whether  this  Court  has 
power  to  make  such  an  order,  or,  in  other  words,  whether  it  has  any 
such  original  jurisdiction? 

The  novelty  of  the  application  is,  in  my  opinion,  quite  enough  to 
condemn  it.  Although  this  Court  has  been  in  existence,  in  one  form 
or  another,  for  very  many  years,  no  one  has  been  able  to  point  to  a 
single  instance  of  an  application  of  this  character  entertained  by, 
or  made  to,  it.  Such  applications  have  invariably  been  made  in  the 
High  Court:  indeed,  until  the  passing  of  the  new  rule,  829,  there 
was  no  excuse  for  making  them  here;  and  that  rule  carries,  upon  its 
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face,  a provision  which  should  render  even  that  excuse  one  of  the 
slenderest.  This  rule  was  probably  passed  to  meet  an  inconvenience 
in  some  cases,  and  possibly  without  thought  of  all  the  inconvenience 
it  might  create  in  other  cases.  However,  whatever  inconvenience 
it  may  create,  one  thing  is  very  certain,  it  did  not  create  any  new 
jurisdiction  in  this  Court;  it  did  not  create  an  original  jurisdiction; 
such  as  that  which  is  invoked  in  this  application. 

With  great  care  the  Legislature  has  from  time  to  time  excluded 
original  jurisdiction,  in  such  cases  as  this,  from  this  Court,  and 
plainly  conferred  appellate  jurisdiction  only  upon  it.  Section  49  of 
the  Act  now  in  force,  and  which  is  the  foundation  upon  which  juris- 
diction exists,  provides  that  it  shall  continue  to  be  a Superior  Court 
of  record  and  “shall  have  appellate  jurisdiction  in  civil  and  criminal 
cases.”  Section  55  confers  on  it  all  the  power  authority  and 
jurisdiction  by  the  Act  vested  in  the  High  Court,  but  expressly 
limits  such  powers  to  “the  purposes  of  and  incidental  to  the  hearing 
and  determination  of  any  such  appeal,  and  the  amendment  execution 
and  enforcement  of  any  judgment  or  order  made  on  such  appeal,  and 
for  the  purpose  of  every  other  authority  given  to  the  Court  of  Appeal 
by  this  Act.”  And  sec.  56  provides  that  the  jurisdiction  and  power 
of  the  Court  of  Appeal  shall  be  subject  to  the  provisions  of  the  Act. 
Original  jurisdiction  is  expressly  conferred  by  the  Act  upon  this 
Court  in  other  matters  and  things,  for  instance  in  election  matters. 
And  the  difference  between  the  appellate  and  original  jurisdiction 
is  made  very  noticeable  in  the  Act,  respecting  the  Court  of  Appeal, 
contained  in  R.S.O.  1877,  ch.  38,  the  jurisdiction  conferred  being 
classed  under  those  headings,  that  respecting  High  Court  cases 
coming  under  the  heading  “Appellate  Jurisdiction  ” (sec.  18);  the 
only  ones  coming  under  the  heading  “Original  Jurisdiction” 
(sec.  20)  being  those  under  the  Election  and  the  Controverted 
Elections  Acts. 

An  appeal  to  this  Court,  in  such  a case  as  this,  is  but  “a  step  in 
the  cause  or  matter”;  it  does  not  transfer  the  action  or  matter  from 
the  High  Court  to  this  Court,  nor  does  it  confer  concurrent  juris- 
diction upon  both  Courts — each  has  its  own  sphere  of  action.  If 
this  application  must  be  entertained  here,  every  application  in  every 
High  Court  case,  after  an  appeal  to  this  Court,  must  also  be  likewise 
entertained,  even  though  the  appeal  be  from  an  interlocutory  order 
only  and  though  without  any  stay  of  proceedings,  for  the  rules 
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providing  for  a stay  of  proceedings  in  no  sense  confer  any  such 
jurisdiction. 

The  wisdom  of  such  an  arrangement,  having  regard  to  the  usual 
course  of  procedure  in  this  Court,  is  obvious.  If,  during  the  months, 
at  least,  that  such  an  appeal  as  that  in  this  case  is  pending,  all 
interlocutory,  and  all  collateral,  motions  in  the  action  were  to  be 
made  in  this  Court,  congestion  of,  and  delay  in,  appellate  matters 
would  become  much  more  pronounced  and  objectionable.  It  can 
hardly  be  thought  quite  in  the  proper  order  of  things,  that  such  an 
application  as  this,  which  ought  to  be  made  to  a single  Judge  of 
the  High  Court  and  disposed  of  by  him  at  once,  should  be  made  to 
this  Court,  of  from  three  to  five  Judges,  when  sitting,  to  the  delay  of 
the  appellate  business  of  the  Court ; and  be  subject  also  to  the  delay, 
almost  invariably  there  taken,  for  the  consideration  of  an  application 
or  appeal. 

Reliance  is  placed  upon  some  of  the  sections  of  the  Judicature 
Act,  as  indicating  that  this  Court  has  jurisdiction  in  all  such  matters 
as  are  embraced  in  this  application.  But  it  is  to  be  remembered 
that  most  of  them  were  taken  word  for  word  from  the  Judicature 
Act  in  force  in  England,  and,  whilst  entirely  applicable  there,  may 
not  be  so  here;  and  that  they  are  all  to  be  read  in  connection  with 
sec.  49,  to  which  I have  before  referred,  which  has  no  counterpart 
in  the  latter  enactment,  but  which  was  engrafted  upon  the  copied 
enactment  because  this  Court,  and  its  predecessor,  never  had  any 
but  appellate  jurisdiction,  save  in  exceptional  matters  such  as  elec- 
tion cases,  and  it  was  certainly  not  intended  that  it  should  cease 
to  be  a Court  of  that  character  merely,  speaking  generally. 

The  Court  of  Appeal  in  England,  as  now  existing,  is  founded  upon 
sec.  18  of  the  Imperial  Act,  which  of  course  is  entirely  inapplicable 
to  this  Court  and  Province,  and  entirely  different  from  sec.  48  of  the 
provincial  Act  upon  which  the  jurisdiction  of  this  Court,  in  such 
cases  as  this,  is  founded.  And,  in  addition  to  this,  sec.  4 of  the 
Imperial  Act  expressly  confers  upon  that  Court  “appellate  jurisdic- 
tion with  such  original  jurisdiction  as  hereinafter  mentioned  as  may 
be  incident  to  the  determination  of  any  appeal,”  whilst  in  the  provincial 
enactment  the  whole  of  that  part  conferring  original  jurisdiction, 
is  eliminated  and  jurisdiction  is,  as  before  mentioned,  confined 
to  “appellate  jurisdiction  in  civil  and  criminal  cases  and  matters.” 
It  is  difficult,  therefore,  to  perceive  how  that  which  the  Court 


C.  A. 
1907 

Embree 

v. 

McCurdy 
(No.  2) 

Meredith,  J.  A 


332  , ONTARIO  LAW  REPORTS.  [vol. 


C.  A. 

1907 

Embree 

V. 

McCurdy 
(No.  2) 

Meredith,  J.  A. 


of  Appeal  in  England  has  done  in  such  matters  can,  with  any  degree 
of  safety,  be  blindly  followed  here. 

Section  54  cannot  confer  upon  a single  Judge  a power  which  the 
Court  has  not.  The  only  vacations  of  this  Court  are  the  long,  and 
the  Christmas,  vacations;  and,  as  no  provision  is  anywhere  made 
for  a vacation  Judge  of  the  Court  of  Appeal,  the  latter  part  of  that 
section  can  have  little  force  here,  though  in  England  it  may  be  very 
different,  having  regard  to  the  original  jurisdiction  which  it  has  and 
exercises. 

Sub-section  12  of  sec.  57  does  not,  of  course,  confer  con- 
current jurisdiction  upon  the  High  Court  and  Court  of  Appeal, 
but  relates  to  matters  within  the  jurisdiction  of  each  respectively, 
and  sub-sec.  9 'of  sec.  58  obviously  refers  to  “the  Court”  having 
jurisdiction  in  the  matter.  These  sections  were  passed  for  the  one 
purpose  of  a complete  fusion  of  law  and  equity. 

In  England  such  an  order  as  that  sought  has  been  made  by  the 
Court  of  Appeal.  The  case  in  which  it  was  made — Hyde  v.  Warden 
(1876),  1 Exch.  D.  309 — throws  no  light  on  the  question  of  juris- 
diction; it  is  not  mentioned  in  the  report  of  the  case.  The  only 
objection  made  to  the  motion  was  that  the  receiver  ought  to  give 
security,  so  that  it  was  virtually  an  order  by  consent  except  as  to 
the  security  to  be  given;  and  that  even  the  Court  of  Appeal  in 
England  may  improvidently  exceed  its  jurisdiction  will  be  seen 
from  the  report  of  the  case  of  Dunraven  v.  Adare  Coal  and  Iron 
Co.,  Re  Sheffield  Waggon  Co.  (1875),  24  W.R.  37.  The  jurisdiction 
of  that  Court  may  be,  and  is,  as  I have  pointed  out,  in  such 
matters  as  this,  quite  different  from  that  of  this  Court. 

In  the  case  of  Flower  v.  Lloyd,  6 Ch.  D.  297,  the  question 
of  jurisdiction  was  much  discussed.  The  observations  of  the  learned 
Judges,  and  especially  the  opening  words  of  James,  L.J.,  at  p.  301, 
are  very  pertinent ; and  though  they  are  accessible  to  all  who  may 
read  these  words,  it  may  be  worth  while,  owing  to  the  difference  of 
opinion  here,  to  take  up  time,  and  add  to  the  length  and  expense 
of  the  reports,  by  repeating  them:  “It  is  very  important,  as  I 
have  said  more  than  once,  that  this  Court  should  set  the 
example  to  other  bodies  of  obeying  the  law,  and  that  we  here 
sitting  as  a court  of  appellate  jurisdiction  should  not  attempt  to 
enlarge  that  jurisdiction  beyond  what  Parliament  has  chosen  to 
give.  It  is  beyond  all  question  that  we  are  made  a Court  of 
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Appeal,  and  a Court  of  Appeal  only,  with  incidental  original 
jurisdiction  for  the  purpose  of  exercising  that  appellate  jurisdic- 
tion. That  is  our  sole  power.  It  seems  to  me  to  have  been 
intentionally  provided  by  the  Act  that  we  should  not  be  part  of 
the  High  Court.  We  are  part  of  the  Supreme  Court.  The 
High  Court  is  one  thing  and  the  Court  of  Appeal  is  another,  and 
we  have  no  power  to  make  any  order  of  or  for  the  High  Court 
except  by  way  of  substituting  a proper  order  for  an  order  which 
we  think  has  been  improperly  made  by  the  High  Court.  There- 
fore I think  we  have  no  original  jurisdiction  in  this  matter 
which  can  enable  us  to  entertain  the  motion.”  Expressions  of 
a like  character  in  this  Court  are  not  uncommon:  see,  for  instance, 
Re  Port  Arthur  and  Rainy  River  Provincial  Election  (No.  3), 
Preston  v.  Kennedy  (1906),  13  O.L.R.  17,  at  p.  20,  per  Moss,  C.J-., 
and  Re  Lennox  Provincial  Election , Perry  v.  Carscallen  (1903), 
6 O.  L.R.  203,  at  pp.  229,  230. 

As  I have  before  mentioned,  the  only  obstacle  in  the  plaintiff's 
way  to  a simple  and  speedy  application  in  the  High  Court,  before  a 
single  Judge,  is  the  additional  stay  of  proceedings  imposed  by  rule 
829,  and  the  rule  itself  expressly  provides  the  means  by  which  that 
stay  may  be  removed — by  an  order  of  this  Court  or  a Judge  thereof, 
which  may  be  had  ex  parte,  if  that  be  necessary;  an  order  which 
would  be  necessary  before  this  Court,  as  well  as  any  other  Court, 
could  act  upon  such  an  application  as  this,  and  the  absence  of  which 
is  alone  an  answer  to  this  application.  Rule  827  applies  only  to  a 
stay  of  the  execution,  of  the  judgment  or  order  appealed  from,  on 
the  appeal  being  set  down  for  argument. 

To  have  the  order  staying  proceedings  removed  in  so  far  as  it 
prevents  an  application  in  the  High  Court,  and  to  make  the  applica- 
tion there,  would  be  far  speedier,  and  less  expensive,  than  to  have 
it  set  aside  and  have  the  application  made  here,  besides  the  incon- 
venience to,  and  delay  of,  the  other  business  of  the  Court  through 
applications  such  as  this,  which  ought  to  be  heard  and  dealt  with 
by  a single  Judge. 

In  this  particular  case,  the  application  in  regard  to  the  alleged 
fraudulent  transfer  of  lands  is  quite  misplaced,  wherever  made;  the 
proper  mode  of  procedure  is  an  action  to  set  it  aside;  and,  in  regard 
to  the  money  in  the  banker's  hands,  the  quicker  and  less  expensive 
method  of  giving  notice  to  him  of  the  claim,  and  warning  against 
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paying  it  over  in  disregard  of  it,  would  probably  be  quite  as  effectual 
as  any  injunction  proceedings,  to  which  he  is  not  a party,  might 
prove.  And  there  seems  to  be  no  reason  or  excuse  for  the  applica- 
tion being  delayed  until  this  stage  of  the  case.  It  is,  therefore, 
certainly  not  a very  suitable  case  for  disturbing  the  long  existing 
practice,  and  converting  this  Court  into  one  of  original  jurisdiction 
respecting  all  matters  pertaining  to  any  action  in  which  there 
happens  to  be  any  sort  of  appeal  to  this  Court. 

I cannot,  now  that  an  opposite  conclusion  has  been  reached  and 
is  to  be  given  effect  to,  choose  but  to  express  my  regret  that  juris- 
diction should  be  assumed  in  a matter  about  which  there  may  be 
some  doubt,  when  there  can  be  no  doubt  of  the  jurisdiction  of  another 
Court,  nor  of  the  greater  convenience,  to  every  one  concerned  in 
making  the  application  there. 

It  may  be  found  that  the  machinery  of  this  Court  is  not  suited, 
or  sufficient  for  giving  effect,  to  the  new-found  jurisdiction,  and  the 
exercise  of  the  jurisdiction  may  lead  to  actions  in  which  the  power 
of  this  Court  may  be  raised,  and  must  be  determined,  even  in  Courts 
of  the  most  inferior  jurisdiction,  from  which  there  may  be  no 
appeal.  I therefore  must  adhere  to  the  foregoing  opinion, 
written  some  time  ago,  that  there  is  no  such  jurisdiction 
here  as  has  been  invoked  upon  this  application:  and  the 

more  so,  because  in  the  more  than  quarter  of  a century 
which  has  passed  since  the  Judicature  Act  came  into  force 
in  this  Province,  none  of  the  Judges  who  have  sat  in  this  Court,  nor 
any  of  the  lawyers  who  have  practiced  in  it,  discovered  it;  as  well  as 
because  of  the  far-reaching  effect  of  it.  It  means  concurrent  juris- 
diction with  the  High  Court  in  all  High  Court  actions  and  matters 
in  which  there  is  an  appeal  to  this  Court  pending,  with  power  to 
oust  the  jurisdiction  of  the  High  Court  altogether  by  refusing  to 
remove  the  stay  of  proceedings  unless  the  proposed  proceedings  are 
to  be  taken  in  this  Court. 

I cannot  think  it  any  answer  to  say  that  the  jurisdiction  is  one 
to  be  used  sparingly.  If  it  exist,  it  is  the  right  of  a party  to  invoke 
it;  and,  I should  think,  the  duty  of  the  Court  to  exercise  it  when- 
ever properly  invoked.  Its  extreme  limit  and  effect  is  a fair  test. 
It  is  not  therefore  unfair  to  ask:  Can  it  be,  that  such  extensive 
jurisdiction,  leading  to  such  extraordinary  results,  was  ever  in- 
tended to  be  conferred  upon  this  appellate  court  ? 
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It  seems  to  me,  that  the  sections  of  the  Judicature  Act  to  which 
I have  referred,  shew  that  this  Court  has  nothing  but  appellate  juris- 
diction in  such  a case  as  this;  and  that  the  sections  of  the  Imperial 
Act,  to  which  I have  also  referred,  plainly  shew  the  wider  juris- 
diction of  the  Court  of  Appeal  in  England;  and  that,  looking  at  the 
two  together,  it  is  pretty  plain  that  the  provincial  Legislature  care- 
fully and  deliberately  abstained  from  giving  that  wider  jurisdiction 
to  the  Court,  which  had  never  had  any  such  original  jurisdiction, 
but  in  regard  to  High  Co.urt  actions  was  always  purely  of  appellate 
jurisdiction  only.  To  make  this  the  plainer  I append  the  dif- 
ferent actions  in  juxtaposition,  emphasising  some  of  the  differ- 
ences. 

And  it  also  seems  to  me,  that  reason  and  convenience  are  against 
the  assumption  of  any  such  jurisdiction.  I am  therefore  obliged  to 
dissent  from  the  judgment  of  the  Court,  giving  effect  to  this  applica- 
tion. Why  should  not  the  application  be  made  in  the  High  Court, 
with  usual  right  of  appeal  to  this  Court?  Why  introduce  an 
anomalous  procedure? 

The  Imperial  Enactment. 

4.  The  said  Supreme  Court  shall 
consist  of  two  permanent  divisions, 
one  of  which,  under  the?  name  of 
“ Her  Majesty’s  High  Court  of 
Justice,’  ’ shall  have  and  exercise 
original  jurisdiction,  with  such 
appellate  jurisdiction  from  inferior 
courts  as  is  hereinafter  mentioned, 
and  the  other  of  which,  under  the 
name  of  Her  Majesty’s  Court  of 
Appeal,”  shall  have  and  exercise 
appellate  jurisdiction,  with  such 
original  jurisdiction  as  hereinafter 
mentioned  as  may  be  incident  to 
determination  of  any  appeal. 

18.  The  Court  of  Appeal  estab- 
lished by  this  Act  shall  be  a 
Superior  Court  of  Record,  and 
there  shall  be  transferred  to  and 
vested  in  such  Court  all  jurisdic- 
tion and  powers  of  the  Courts  fol- 
lowing (that  is  to  say) : 

(1)  All  jurisdiction  and  powers 
of  the  Lord  Chancellor  and  of  the 
Court  of  Appeal  in  Chancery,  in 
the  exercise  of  his  and  of  its  appel- 
late jurisdiction  and  of  the  same 
Court  as  a Court  c*f  Appeal  in 
Bankruptcy  : 

(2)  All  jurisdiction  and  powers 


The  Provincial  Enactment. 

49.  The  Court  of  Appeal  shall 
continue  to  be  a superior  court  of 
record,  with  appellate  jurisdiction 
in  civil  and  criminal  cases  and 
matters. 
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of  the  Court  of  Appeal  in  Chancery 
of  the  county  palatine  of  Lancaster, 
and  all  jurisdiction  and  powers  of 
the  Lord  Chancellor  of  the  duchy 
and  county  palatine  of  Lancaster 
when  sitting  alone  or  apart  from 
the  Lord  Justices  of  Appeal  in 
Chancery  as  a judge  of  rehearing 
or  appeal  from  decrees  or  orders 
of  the  Court  of  Chancery  of  the 
county  palatine  of  Lancaster: 

(3)  All  jurisdiction  and  powers 
of  the  Court  of  the  Lord  Warden 
of  the  Stannaries  assisted  by  his 
assessors,  including  all  jurisdiction 
and  powers  of  the  said  Lord  War- 
den when  sitting  in  his  capacity  of 
judge: 

(4)  M\  jurisdiction  and  powers 
of  the  Court  of  Exchequer  Cham- 
ber: 

(5)  All  jurisdiction  vested  in  or 
capable  of  being  exercised  by  Her 
Majesty  in  Council,  or  the  full 
Committee  of  Her  Majesty’s  Privy 
Council,  upon  appeal  from  any 
judgment  of  the  High  Court  of 
Admiralty,  or  from  any  order  in 
lunacy  made  by  the  Lord  Chancel- 
lor, or  any  other  person  having 
jurisdiction  in  lunacy. 
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[IN  CHAMBERS.] 

Copeland-Chatterson  Co.  v.  Business  Systems  Limited. 

Court  of  Appeal — Appeal  to — Stay  of  Execution  of  Injunction — Disobedience  of 
Injunction — Contempt  of  Court — Stay  upon  Terms — Con.  Rule  827  (1)  (d). 

The  rule  that  a party  to  an  action  guilty  of  contempt  can  take  no  step,  is  sub- 
ject to  several  exceptions,  and  one  of  these  is  that  the  party  is  entitled  to 
prosecute  an  appeal  from  the  order  or  judgment  which  it  is  alleged  he  has 
been  guilty  of  disobeying. 

Upon  an  application  by  the  defendants  to  a Judge  of  the  Court  of  Appeal, 
under  Con.  Rule  827  (1)  (d),  for  an  order  staying  the  execution  of  an  in- 
junction awarded  by  a judgment  of  the  High  Court,  pending  an  appeal 
from  that  judgment  to  the  Court  of  Appeal,  where  it  is  alleged  that  the 
defendants  are  in  contempt  for  disobedience  of  the  judgment,  but  they 
have  not  been  so  adjudged,  the  Judge  will  not  determine  whether  a con- 
tempt has  been  committed. 

Where  the  defendants  were  appealing  in  good  faith,  execution  of  the  injunc- 
tion was  stayed,  upon  terms,  pending  the  disposition  of  the  appeal. 

Motion  on  behalf  of  the  defendants  for  an  order  under 
Con.  Rule  827  (1)  (d)*  staying  the  execution  of  the  injunction 
awarded  against  the  defendants  under  paragraph  24  of  the  judg- 
ment pronounced  by  Clute,  J.,  after  the  trial,  pending  an  appeal 
to  the  Court  of  Appeal  from  the  judgment.  The  motion  was  op- 
posed on  behalf  of  the  plaintiffs,  and  a motion  was  also  made  on 
their  behalf  to  stay  the  prosecution  of  the  defendants’  motion 
because  of  an  alleged  contempt  of  Court  on  their  part  in  disobeying 
the  injunction. 

The  motions  were  heard  by  Moss,  C.J.O.,  in  Chambers,  on  the 
22nd  and  23rd  February,  1907. 

W.  H.  Irving , for  the  defendants. 

W.  E.  Raney,  for  the  plaintiffs. 

March  4.  Moss,  C.J.O.: — The  defendants  have  not  as  yet 
been  adjudged  guilty  of  contempt  for  disobedience  of  the  injunc- 
tion, and  this  is  not  the  proper  forum  for  now  determining  that 
question.  Besides,  even  if  it  were  admitted  that  the  defendants 
have  been  proven  to  be  in  contempt,  they  are  not  thereby  abso- 

*827  (1)  (d).  If  the  judgment  appealed  from  awards  a mandamus  or 
an  injunction,  execution  shall  not  be  stayed  except  upon  application  to  the 
Court  appealed  to  or  to  a Judge  thereof,  and  upon  such  terms  as  may 
seem  just. 
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lutely  debarred  from  taking  any  step.  The  rule  that  parties  to  an 
action  guilty  of  a contempt  can  take  no  step  is  subject  to  several 
exceptions.  One  of  these  is  that  the  party  is  entitled  to  prosecute 
an  appeal  from  the  order  or  judgment  awarding  the  injunction  or 
containing  the  order  which  it  is  alleged  he  has  been  guilty  of  dis- 
obeying. 

The  defendants  are  prosecuting  an  appeal,  and,  as  incidental 
thereto,  they  ask  a stay  of  the  injunction  until  their  appeal  has 
been  heard  and  disposed  of.  Rule  827  (d)  recognizes  the  right  to 
this  relief  in  a proper  case,  and  proceedings  to  obtain  it  can  scarcely 
be  regarded  as  on  the  same  footing  with  an  application  for  an 
indulgence:  Ferguson  v.  County  of  Elgin  (1893),  15  P.R.  399; 
Centaur  Cycle  Co.  v.  Hill  (1902),  5 O.L.R.  92.  I think  that  in 
the  present  instance  the  defendants  ought  to  be  allowed  to  proceed 
with  their  motion;  and  I also  think  that  it  should  be  granted. 

The  matters  involved  are  substantial  and  important,  both  as 
regards  the  questions  at  issue  and  the  consequences  to  the  parties 
of  the  final  result.  The  effect  of  the  injunction  is  very  far-reaching 
as  regards  the  defendants’  business,  and  it  will  do  no  injustice  to 
the  plaintiffs  to  give  to  the  defendants  a fair  opportunity  of  prose- 
cuting their  appeal  without  subjecting  them  for  the  present  to  the 
serious — almost  irreparable — consequences  to  their  business  that 
a full  compliance  with  the  injunction  seems  to  involve.  The 
defendants  are,  as  I think,  appealing  in  good  faith. 

I direct  that  execution  of  the  injunction  be  stayed  pending  the 
disposition  of  the  appeal,  upon  the  defendants  giving  an  under- 
taking to  keep  an  accurate  account  of  all  sales  and  transactions 
in  respect  of  binders,  holders,  and  sheets,  as  specified  in  paragraph 
24  of  the  judgment,  made  or  entered  into  by  them,  shewing  the 
persons  to  and  with  whom  such  sales  or  transactions  were  made 
or  had;  and  file  a copy  of  such  account,  verified  by  affidavit 
made  by  their  proper  officer,  with  the  registrar  of  the  Court  every 
two  weeks  until  the  appeal  has  been  heard  and  disposed  of. 

The  defendants  must  also  expedite  the  hearing  of  the  appeal 
(the  plaintiffs  facilitating  in  every  reasonable  way),  and  bring  it 
on  for  hearing  at  the  next  sittings  of  the  Court. 

The  costs  of  the  applications  may  be  costs  in  the  appeal. 


E.  B.  B. 
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Rex  ex  rel.  Armour  v.  Peddie. 

Municipal  Elections — Declaration  of  Result  of  Poll — Place  for  Making — Muni- 
cipal Act,  sec.  178 — Failure  to  Comply  with — Irregularity — Curative  Pro- 
vision of  Statute,  sec.  204 — Costs. 

By  sec.  178  of  the  Municipal  Act,  3 Edw.  VII.  ch.  19  (O.),  the  clerk  “shall, 
at  the  town  hall,  or  if  there  is  no  town  hall,  at  some  other  public  place  . . . 
publicly  declare  to  be  elected  . . . the  candidates  having  the  highest 

number  of  votes.” 

The  township  of  O.  had  a township  hall,  but  at  the  election  of  the  reeve  and 
council  for  1907  the  clerk  made  the  declaration  at  another  hall: — 

Held,  that  “town  hall”  included  “township  hall,”  and  that  the  declaration 
was  irregular,  but  that  the  election  was  not  thereby  invalidated,  having 
regard  to  the  curative  provision  of  the  Act,  sec.  204. 

A motion  to  set  aside  the  election  was  dismissed  without  costs. 


Motion  by  the  relator  to  set  aside  the  election  of  the  reeve  and 
council  of  the  township  of  Onondaga,  upon  the  ground  stated  in  the 
judgment. 

The  motion  was  heard  by  Mr.  J.  S.  Cartwright,  K.C.,  Master 
in  Chambers,  on  the  27th  February,  1907. 

J.  B.  Mackenzie,  for  the  relator. 

W.  S.  Brewster,  K.C.,  for  the  respondents. 

March  5.  The  Master  in  Chambers: — The  material  facts  are 
not  in  dispute,  and  are  as  follows: — 

The  township  of  Onondaga  owns  a township  hall  situate  in  the 
village  of  Onondaga.  There  is  another  hall,  called  McKelvey's 
hall,  at  the  village  of  Middleport.  This  is  in  a building  owned  by 
the  township  clerk,  and  is  used  for  many  public  purposes.  The 
township  council  for  many  years  past  have  used  this  at  times  for 
their  meetings  and  other  similar  purposes,  and  paid  the  clerk  for 
such  use. 

By  sec.  119  of  the  Municipal  Act  (3  Edw.  VII.  ch.  19),  the 
council  has  power  to  hold  the  nomination  either  at  the  hall  of  the 
municipality  or  at  any  other  place  they  might  fix  by  by-law.  In 
exercise  of  this  power  a by-law  was  passed,  of  which  a copy  is  in 
evidence.  This  provided  that  the  nomination  should  take  place 
at  McKelvey’s  hall,  and  the  poll  for  one  of  the  two  subdivisions 
of  the  township  should  be  taken  there  also. 
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By  sec.  178  of  the  Act  it  is  provided  that  after  receipt  of  the 
ballot  papers,  etc.,  the  clerk  “shall,  at  the  town  hall,  or,  if  there 
is  no  town  hall,  at  some  other  public  place,  at  noon  on  the  day 
following  . . . publicly  declare  to  be  elected  . . . the 

candidates  having  the  highest  number  of  votes.” 

In  this  case  the  declaration  was  made  at  the  proper  time,  but 
at  McKelvey’s  and  not  at  the  township  hall,  as  required  by  sec.  178, 
and  it  is  contended  that  this  section  is  imperative ; that  there  never 
has  been  any  valid  declaration;  and,  therefore,  that  there  has  been 
no  valid  election. 

It  was  answered  by  Mr.  Brewster  that  the  expression  “town 
hall”  was  to  be  construed  strictly,  and  has  no  application  to  the 
case  of  a township.  If,  however,  this  was  the  only  answer  to  the 
motion,  I think  it  would  be  of  no  force.  I agree  with  Mr.  Mac- 
kenzie that  “town  hall”  is  a general  expression,  and  includes  any 
hall  owned,  or,  perhaps,  rented,  by  any  municipal  body,  and  used 
for  the  public  purposes  of  the  corporation. 

The  real  and  substantial  question  is  that  raised  by  Mr.  Mac- 
kenzie. He  contended  that  sec.  178  was  complete  and  mandatory, 
and  supported  his  argument  with  some  plausibility  by  pointing 
out  the  difference  between  this  and  sec.  119  in  this  respect.  With 
his  usual  industry  and  research,  he  has  cited  many  authorities  en- 
forcing the  necessity  of  a literal  compliance  with  all  statutory  pro- 
visions as  to  time  and  place  of  election  proceedings.  Of  these  it 
may  be  sufficient  to  mention  Ex  p.  Robinson  (1876),  16  N.B.R. 
389;  People  ex  rel.  Conliss  v.  North  (1878),  72  N.Y.  124;  People 
ex  rel.  Woods  v.  Crissey  (1883),  91  N.Y.  617;  and  in  our  own  Courts 
the  recent  cases  of  Re  Kerr  and  Town  of  Thornbury  (1906),  8 O.W.R. 
451,  following  Re  Bell  and  Township  of  Elma  (1906),  13  O.L.R.  80. 

As  to  the  first  three,  it  is  to  be  observed  that  the  statutes  con- 
sidered in  those  cases  would  seem  to  have  had  no  such  section  as 
sec.  204  of  the  Municipal  Act.  And  these  cases  would  have  been 
more  in  point  if  the  nomination  had  been  held  at  McKelvey’s  hall 
without  the  necessary  by-law  having  been  passed,  or  if  sec.  119 
had  been  identical  on  this  point  with  sec.  178. 

The  other  two  decisions  went  on  the  ground  that  non-com- 
pliance with  secs.  341  and  342  could  not  be  cured  by  sec.  204, 
because  in  each  case  an  essential  part  of  the  by-law  had  been 
omitted,  and,  therefore,  as  pointed  out  by  Anglin,  J.  (at  p.  452), 
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no  provision  was  made  for  holding  such  an  election  as  would  come 
within  the  principle  of  the  leading  case  of  Woodward  v.  Sarsons 
(1875),  L.R.  10  C.P.  733. 

To  the  same  effect  is  the  judgment  of  Osier,  J.A.,  in  Re  Pickett 
and  Township  of  Wainfleet  (1897),  28  O.R.  464,  at  pp.  467  and  468, 
where  the  learned  Judge  seems  disposed  to  give  a very  wide  effect 
to  sec.  204  (or,  as  it  then  was,  sec.  175).  The  observations  of 
Meredith,  C.J.,  in  Rex  ex  rel.  Warr  v.  Walsh  (1903),  5 O.L.R.  268, 
at  p.  272,  point  in  the  same  direction.  To  meet  this  section,  it 
was  strenuously  argued  that,  because  there  had  been  no  valid 
declaration,  there  had  been  no  completed  election,  and  that,  there- 
fore, sec.  204  could  not  apply. 

This,  however,  seems  an  untenable  position.  The  election,  as 
that  word  is  generally  understood,  had  taken  place,  and  was  com- 
plete. The  township  clerk  had,  no  doubt,  to  declare  the  result  of 
that  election,  but  that  was  all. 

For,  if  the  formal  declaration  is  necessary  to  make  a valid  elec- 
tion, then  the  election  of  mayor,  controllers,  aldermen,  and  board 
of  education,  of  the  city  of  Toronto,  would  be  void  if  the  city  clerk 
were  by  an  unexpected  delay  of  a train  to  be  unable  to  get  here 
before  noon  of  the  day  after  the'  polling;  or  if  a few  minutes  before 
that  hour  he  were  to  die  or  become  paralysed  or  insane,  or  for  any 
other  reason  become  incapable  of  making  the  statutory  declaration, 
or  refuse  to  do  so.  If  the  failure  to  make  the  declaration  at  the 
“town  hall”  would  render  an  election  abortive,  much  more  would 
the  omission  to  make  any  declaration  at  all.  Yet  in  the  case  sug- 
gested it  would  be  impossible  to  have  the  defect  cured  in  time  to 
comply  with  sec.  178,  either  by  mandamus  or  a new  appointment. 
For  in  the  latter  case  by  whom  could  the  new  appointment  be 
made,  assuming  even  that  sec.  283  would  apply? 

What  would  happen  if  the  town  hall  caught  fire  an  hour  or  two 
before  noon,  so  that  it  was  then  a glowing  furnace  or  a mass  of  red 
hot  coals? 

Or  suppose  that,  following  a common  example,  the  clerks  were 
all  “to  go  on  strike”  on  the  morning  of  the  appointed  day.  The 
only  remedy  would  seem  to  be  to  convene  the  legislature  to  pass 
an  Act  to  validate  the  elections  thus  unexpectedly  rendered  incom- 
plete and  nugatory.  Many  other  similar  difficulties  might  be 
suggested,  if  it  was  worth  while  to  do  so.  But  the  foregoing  are, 
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perhaps,  sufficient  to  shew  that  what  took  place  in  the  present  case 
was  not  such  a defect  as  necessarily  voids  the  election.  It  is  at 
most  an  irregularity  within  the  meaning  of  sec.  204,*  and  certainly 
cannot  be  assumed  to  have  affected  the  result  of  the  election. 
There  is  no  suggestion  of  anything  of  the  sort  having  resulted  from 
the  declaration  having  been  made  at  McKelvey's  instead  of  at  the 
township  hall.  The  result  must  speedily  have  become  known  to 
the  electors,  and  any  one  interested  could  have  taken  all  necessary 
steps  and  made  all  necessary  inquiries  long  before  the  expiration 
of  the  six  weeks. 

Unless  sec.  204  can  be  applied  here,  it  would  be  of  little  practical 
use.  No  doubt  it  was  an  irregularity  to  have  the  declaration  at 
any  other  place  than  the  “town  hall.”  As  I have  said  before, 
those  holding  municipal  offices  and  busying  themselves  in  these 
elections  must  be  presumed  to  know  the  statutory  requirements 
as  to  these  matters;  and  it  is  their  plain  duty  to  see  that  these 
are  carefully  and  literally  complied  with. 

While,  therefore,  the  motion  is  dismissed,  it  will  be  without 
costs,  as  the  language  of  sec.  178  is  plain  and  entirely  unambiguous, 
and  should  be  obeyed  unless  and  until  the  legislature  sees  fit  to 
give  the  same  power  to  change  the  place  of  making  the  declaration 
that  is  given  by  sec.  119  as  to  holding  the  meeting  for  nomination. 
More  attention  will  be  paid  to  the  statutory  provisions  if  it  is  found 
that  irregularities,  even  if  curable  under  sec.  204,  may  involve 
expense  to  those  who  are  affected  by  or  responsible  for  them. 


* Sec.  204.  No  election  shall  be  declared  invalid  by  reason  of  the  non- 
compliance  with  the  provisions  of  this  Act  as  to  the  taking  of  the  poll  or  the 
counting  of  the  votes,  or  by  reason  of  any  mistake  in  the  use  of  the  forms 
contained  in  the  schedules  to  this  Act,  or  by  reason  of  any  irregularity,  if  it 
appears  to  the  tribunal  having  cognizance  of  the  question  that  the  election 
was  conducted  in  accordance  with  the  principles  laid  down  in  this  Act,  and 
that  such  noncompliance,  mistake  or  irregularity  did  not  affect  the  result  of 
the  election. 


E.  B.  B. 
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[IN  CHAMBERS.] 

Nixon  v.  Mundett  et  al. 

Practice — Jury  Notice — Notice  of  Trial — Close  of  Pleadings — Counterclaim 
— Joinder  of  Issue — Rules  262,  263. 

On  the  19th  October,  1906,  the  defendants  delivered  a statement  of  defence 
and  counterclaim.  No  further  pleadings  were  delivered  until  the  11th 
February,  1907,  when  the  plaintiff  delivered  a joinder  of  issue,  and  served 
a jury  notice  and  notice  of  trial,  which  were  moved  against  as  too  late,  it 
being  contended  that  the  cause  was  at  issue  not  later  than  the  middle  of 
November,  1906: — 

Held,  that  the  defendants  (plaintiffs  by  counterclaim)  not  having  noted  the 
pleadings  closed  for  default,  it  was  open  to  the  plaintiff  to  join  issue  when 
he  did,  and  the  pleadings  were  not  closed  until  the  11th  February,  1907, 
and  therefore  the  notices  were  regular. 

Con.  Rules  262  and  263  considered. 

Motion  by  the  defendants  to  set  aside  the  plaintiff’s  jury  notice 
and  notice  of  trial,  on  the  ground  that  they  were  filed  and  served 
too  late.  The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Mr.  Cartwright,  K.  C.,  Master  in 
Chambers,  on  the  5th  March,  1907. 

H.  E.  Rose,  for  the  defendants. 

C.  D.  Scott,  for  the  plaintiff. 

March  6.  The  Master  in  Chambers: — On  the  19th  October, 
1906,  the  defendants  delivered  their  statement  of  defence  and 
counterclaim.  No  further  pleadings  were  delivered  until  the  11th 
February,  1907,  when  the  plaintiff  delivered  a joinder  of  issue,  and 
served  the  notices  attacked. 

It  was  argued  that  Con.  Rule  262*  was  to  be  taken  by  itself, 
and  that  under  it  the  cause  was  at  issue  not  later  than  the  middle 
of  November. 

In  answer  to  this  Con.  Rule  263f  was  relied  on,  and  it  was  said 

* 262.  As  soon  as  either  party  has  joined  issue  upon  any  pleading  of  the 
opposite  party  simply,  without  adding  any  further  or  other  pleading  thereto, 
or  as  soon  as  the  time  for  amending  the  pleadings  under  these  Rules  or  under 
any  order,  or  for  delivering  a reply  or  subsequent  pleading,  has  expired,  the 
pleadings  as  between  -such  parties  shall  be  deemed  to  be  closed  without  any 
joinder  of  issue  being  pleaded  by  any  or  either  party. 

t 263.  Where  any  party  makes  default  in  delivering  a statement  of  de- 
fence, or  subsequent  pleading,  including  pleadings  in  counterclaims,  within 
the  time  limited  therefor,  in  cases  where  interlocutory  or  final  judgment  cannot 
be  signed,  the  opposite  party  may,  at  any  time  before  the  pleading  is  filed, 
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that  unless  the  defendants  (plaintiffs  by  counterclaim)  noted  the 
pleadings  as  closed,  it  was  still  open  to  the  other  side  to  join  issue. 

This  certainly  seems  the  more  reasonable  view.  It  gives  effect 
to  both  Rules  in  cases  like  the  present.  It  has  also  the  support  of 
the  regulations  which  prevent  the  certifying  of  the  pleadings  until 
they  are  closed  either  by  noting  on  the  part  of  the  defendant,  or  by 
the  counterclaim  being  put  in  issue,  as  was  done  here. 

It  is  really  little  more  than  a question  of  costs;  for,  even  if  I 
thought  the  motion  was  technically  entitled  to  prevail,  it  would  be 
proper  to  use  the  powers  given  by  Con.  Rule  353*,  and,  following 
the  decision  in  Qua  v.  Canadian  Order  of  the  Woodmen  of  the  World 
(1902),  5 O.L.R.  51,  validate  these  notices  now  as  of  the  date  of 
service.  In  that  case  the  costs  would,  no  doubt,  have  to  be  to  the 
moving  defendants  in  any  event. 

As  it  is,  I am  satisfied  that  the  notices  were  given  in  time,  as 
the  counterclaim  was  not  at  issue  until  the  joinder  thereon  by  the 
plaintiff  in  the  original  action.  I do  not  see  that  Malcolm  v.  Race 
(1894),  16  P.R.  330,  decides  otherwise,  and  Irwin  v.  Turner  (1894), 
ib.  349,  which  was  on  the  same  point,  seems  clearly  to  imply  that, 
had  there  been  nothing  more  than  a joinder  of  issue  on  the  counter- 
claim, the  Master’s  decision  would  have  been  upheld.  Holding 
that  the  pleadings  were  not  closed  until  the  11th  February,  it 
follows  that  I am  bound  to  dismiss  the  motion  with  costs  to  the 
plaintiff  in  any  event. 

E.  B.  B. 


upon  proof  of  the  default,  by  praecipe  to  the  officer  with  whom  the  pleadings 
are  filed,  require  him  to  note  that  the  pleadings  in  the  action  are  closed  as  to 
the  party  in  default,  and  thereupon  the  officer  shall  enter  such  note  in  the 
pleadings  book  accordingly,  and  thereafter  no  pleading  by  any  party  in  default 
shall  be  received  or  filed  without  the  order  of  a Judge. 

* 353.  The  Court  or  a Judge  may  enlarge  or  abridge  the  time  appointed 
by  these  Rules,  or  any  Rules  relating  to  time,  or  fixed  by  any  order,  for  doing 
any  act  or  taking  any  proceeding,  upon  such  terms  as  may  seem  just;,  and 
such  enlargement  may  be  ordered  although  the  application  for  the  same  is  not 
made  until  after  the  expiration  of  the  time  appointed  or  allowed. 
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[IN  THE  COURT  OF  APPEAL.] 

In  re  Port  Arthur  and  Rainy  River  Provincial  Election. 

No.  4. 

Preston  v.  Kennedy. 

Parliamentary  Elections — -Voters’  List — Finality  of — Scrutiny — 

R.S.O.  1897,  ch.  7,  sec.  24. 

Held , affirming  the  decision  of  the  rota  Judges,  that,  upon  a scrutiny,  the 
voters’  lists  are  final  and  conclusive  evidence  of  the  right  of  the  persons 
named  therein  to  vote;  and  no  inquiry  can  be  then  entered  into  respecting 
the  votes  of  persons  on  the  lists,  as,  for  example,  that  the  voters  were  aliens 
or  under  age.  Such  questions  of  fact  are,  under  the  Ontario  Voters’  Lists 
Act,  R.S.O.  1907,  ch.  7,  to  be  tried  and  determined  before  the  voters’  list 
is  finally  settled,  revised  and  transmitted,  and  the  only  exceptions  are  those 
mentioned  in  sec.  24  of  the  Act. 

Irregularities  in  respect  to  the  issue  by  the  returning  officer  of  certificates  of 
transfer  under  sec.  94  of  the  Ontario  Election  Act,  R.S.O.  1897,  ch.  9, 
commented  on. 

This  was  an  appeal  by  H.  W.  Kennedy,  the  respondent  to 
the  petition  herein,  from  the  decision  of  Teetzel  and  Anglin,  JJ., 
two  of  the  Judges  on  the  rota  before  whom  the  proceedings  on 
the  scrutiny  were  concluded.  Much  of  the  history  of  the  case  is 
to  be  found  in  the  reports  in  12  O.L.R.  453  and  508,  and  13 
O.L.R.  17.  The  learned  Judges  proceeded  with  the  scrutiny  on 
January  7th,  8th,  and  9th,  1907,  and  on  the  15th  of  the  same 
month  made  their  certificate  or  report  setting  forth  that  they 
had  struck  off  and  disallowed  to  the  respondent  32  votes,  and 
that  they  had  struck  off  and  disallowed  to  the  petitioner  seven 
votes,  and  that  the  result  of  the  scrutiny  was  that  the  petitioner 
had  a majority  over  the  respondent  of  14  votes,  and  that  the  peti- 
tioner was  elected,  and  should  be  returned  as  member  for  the 
electoral  district.  They  also  certified  that  23  persons,  whose  names 
they  set  out,  voted  at  the  election,  not  being  British  subjects,  and 
that  one  person,  viz.,  Robert  B.  Langstaff,  voted,  not  being  of 
the  full  age  of  21  years.  From  the  evidence  and  proceedings  on  the 
scrutiny  it  appears  that  the  names  of  the  above-mentioned  24 
persons  were  on  the  voters’  lists  for  the  sub-divisions  at  which  their 
votes  were  recorded.  And  the  learned  Judges  held  that  they  were 
bound  by  authority  to  rule,  and  they  did  rule,  that,  upon  a scrutiny, 
the  voters’  lists  were  final  and  conclusive  evidence  of  the  right  of 
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the  persons  named  therein  to  vote,  and  they  refused  to  enter  into 
any  inquiry  respecting  the  votes  of  the  persons  named. 

The  respondent  appealed  from  this  ruling,  as  well  as  from 
some  other  rulings  in  regard  to  voters  whose  votes  were  struck  off 
and  disallowed  to  the  respondent. 

The  appeal  was  argued  on  February  8th,  1907,  before  Moss, 
C.J.O.,  and  Garrow,  Maclaren,  and  Meredith  JJ.A.,  and 
Clute,  J. 

H.  M.  Mowat,  K.C.,  for  the  appellant,  contended  that  the  objec- 
tions to  the  votes,  even  though  the  voters  names  were  on  the  voter’s 
lists,  were  open  on  the  scrutiny;  that  the  decisions  in  July  were  not 
intended  to  be  final,  but  only  prima  facie;  that  it  had  not  been 
shewn  that  the  returning  officer  had  not  satisfied  himself  of  the 
correctness  of  the  certificates  of  transfer  objected  to  before  sign- 
ing them:  R.S.O.  1897,  ch.  9,  sec.  94;  that  the  onus  was  on  the 

petitioner  to  shew  that  the  returning  officer  did  not ; that  the  evi- 
dence shewed  that  there  were  no  blank  transfers;  and  that  the 
appellant  was  entitled  to  have  enough  votes  transferred  to  do  away 
with  his  minority. 

/.  F.  Hellmuth,  K.C.,  and  W.  J.  Elliott,  for  the  respondents, 
contended  that  the  decisions  in  July  were  final,  and  any  appeal 
should  have  been  inaugurated  within  eight  days;  that  the  present 
appeal  was  too  late;  and  that  the  votes  were  struck  off,  not  merely 
on  account  of  blank  transfers,  but  because  none  of  the  requirements 
of  the  Act  had  been  complied  with. 

Mowat,  in  reply. 

February  26.  Moss,  C.J.O.  [after  stating  the  facts  as  above]: — 
It  was  admitted  that  if  the  learned  Judges  came  to  an  erron- 
eous conclusion  as  to  alien  and  minor  voters,  the  matter  must 
needs  be  remitted  to  them  for  further  investigation. 

Manifestly,  therefore,  this  is  the  first  question  to  be  considered. 

The  legislation  dealing  with  voters  and  their  qualifications,  pre- 
paration and  completion  of  voters’  lists,  voting  at  elections,  and 
reviewing  results  of  polls,  is  to  be  found  mainly  in  the  Ontario 
Voters’  Lists  Act,  R.S.O.  1897,  ch.  7;  the  Manhood  Suffrage  Regis- 
tration Act,  R.S.O.  1897,  ch.  8;  the  Ontario  Election  Act,  R.S.O. 
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1897,  ch.  9;  and  the  Ontario  Controverted  Elections  Act,  R.S.O. 
1897,  ch.  11.  Although  these  Acts  occur  in  the  volume  of  the 
Revised  Statutes  in  the  order  mentioned,  that  does  not  indicate 
the  order  of  time  in  which  they  originally  became  law.  The  main 
parts  of  the  Ontario  Election  Act  had  a place  in  our  statute  books 
long  before  any  of  the  other  Acts  appeared.  But,  looking  at  the 
fact  that  they  deal  with  the  same  subject,  and  having  regard  to 
the  frequent  references  to  each  other  that  occur,  it  seems  plain  that 
they  are  in  pari  materia,  and  should  be  read  with  reference  to  one 
another  as  constituting  parts  of  a code  of  legislation  on  the  sub- 
ject of  elections.  The  voters7  lists  prepared,  revised,  and  trans- 
mitted in  accordance  with  the  provisions  of  the  Ontario  Voters7 
Lists  Act  and  the  Manhood  Suffrage  Registration  Act  are  the 
records  upon  which  in  a large  degree  the  title  of  persons  to  vote 
at  elections  to  serve  in  the  Legislative  Assembly  is  determined. 
From  them  are  prepared  the  poll  books  for  the  polling  sub-divisions 
in  the  electoral  districts  containing  the  name  of  every  person 
appearing  from  the  voters7  lists  to  be  entitled  to  vote  within  the 
sub-division  in  which  he  is  named. 

By  sec.  5 of  the  Ontario  Election  Act  it  is  enacted  that,  sub- 
ject to  the  provisions  of  the  Act,  no  person  shall  be  entitled  to  vote 
at  any  election  unless  his  name  is  on  the  voters7  list  as  certified 
under  the  Ontario  Voters7  Lists  Act  or  prepared  under  the  Man- 
hood Suffrage  Registration  Act. 

Thus  the  voters7  lists  become  the  source  from  which  the  right 
of  a person  presenting  himself  and  claiming  to  be  entitled  to  vote 
is  ascertained  in  the  first  instance.  Protection  against  possible 
mistake  is  given  by  provisions  for  tendered  ballots.  But  other- 
wise the  question  of  the  right  to  vote  is  settled  at  the  poll  by  refer- 
ence to  the  certified  list.  And  by  sec.  119  of  the  Election  Act, 
R.S.O.  1897,  ch.  9,  it  is  enacted  that  no  returning  officer  or  dep- 
uty returning  officer  shall  grant,  make,  or  enter  into  a scrutiny  of 
the  votes  given  at  an  election. 

By  sec.  8 of  the  same  Act,  under  the  heading,  “Who  may  vote, 
when  entered  on  revised  voters7  list  of  municipality,77  it  is  enacted 
that  “every  male  person  of  the  full  age  of  21  years,  a subject  of  Her 
Majesty  by  birth  or  naturalization,  and  not  disqualified  under  this 
Act,  and  not  otherwise  by  law  prohibited  from  voting,  shall,  if  duly 
entered  in  the  list  of  voters  proper  to  be  used,  be  entitled  to  vote 
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at  elections  to  serve  in  the  Legislative  Assembly  of  this  Province.77 
Two  provisoes  follow  not  material  to  set  out. 

Sections  9 and  10  enact  in  similar  terms  with  respect  to  persons 
“when  entered  on  voters7  lists  prepared  under  the  Manhood  Suffrage 
Registration  Act,77  and  “when  entered  in  voters7  lists  prepared  for 
territory  without  municipal  organization.77 

It  may  be  assumed,  though  the  point  was  not  yielded  without  a 
struggle  (see  North  Victoria  Election)  (Dom.) , (1874) , H.E.C.  584,  where 
the  voters7  qualification  was  determined  by  reference  to  the  pro- 
visions of  the  Ontario  Act,  32  Viet.  ch.  21,  sec.  5,  that  if  this  was 
the  whole  legislation  on  the  subject,  the  fact  that  a person’s  name 
was  on  the  revised  voters7  list  would  not  of  itself  preclude  an  inquiry 
whether  he  was  of  the  age  of  21  years  or  a British  subject,  or  pre- 
vent his  vote  being  struck  off  on  a scrutiny  if  he  wTas  found  to  be 
an  infant  or  an  alien. 

But  other  parts  of  the  legislation  have  an  important  and  material 
bearing  on  the  question. 

By  sec.  24  of  the  Ontario  Voters7  Lists  Act  it  is  enacted  that 
every  voters7  list  which  under  this  Act  is  certified  by  the  county 
Judge  shall,  upon  a scrutiny,  be  final  and  conclusive  evidence  of  the 
right  of  all  persons  named  therein  to  vote  at  any  election  at  which 
such  list  was  or  could  have  been  legally  used,  except  (1)  persons 
guilty  of  corrupt  practices,  (2)  persons  who  have  become  non- 
residents since  the  list  was  revised,  and  (3)  the  persons  who,  under 
secs.  4 to  7 of  the  Ontario  Elections  Act,  are  disqualified  and  in- 
competent to  vote. 

By  sec.  2 (5)  of  the  Voters7  Lists  Act,  it  is  declared  that,  unless 
a contrary  intention  appears,  the  word  “scrutiny77  shall  mean  any 
scrutiny  of  the  votes  polled  at  an  election  within  the  meaning  of 
sec.  76  and  the  next  succeeding  nine  sections  of  the  Ontario  Con- 
troverted Elections  Act. 

There  is  nothing  to  indicate  a contrary  intention,  nothing  to 
deprive  the  language  of  sec.  24  of  its  full  force  and  effect  as  applied 
to  a scrutiny  under  the  Controverted  Elections  Act.  How,  then, 
is  the  ordinary  meaning  of  the  words  “final  and  conclusive  evidence 
of  the  right  of  all  persons  named  therein  to  vote77  to  be  avoided? 
By  their  terms  they  forbid  what  is  set  forth  in  the  certified  list  to 
be  overcome  by  any  evidence  that  it  is  otherwise.  They  shut  out 
any  inquiry,  save  with  regard  to  the  three  specified  exceptions, 
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being  entered  into  in  the  course  of  a scrutiny  under  sec.  76  and  the 
following  nine  sections  of  the  Ontario  Controverted  Elections  Act. 
The  emphatic  declaration  of  sec.  24  of  the  Voters’  List  Act  is  as 
fully  incorporated  with  secs.  76  et  seq.  of  the  other  Act  as  if  it 
actually  formed  one  of  them.  And  the  Judge  conducting  a scrutiny 
under  these  provisions,  as  altered  or  amended  by  62  Viet.  (Session  1), 
ch.  4,  sec.  14(0),  has  no  authority  to  investigate  the  right  to  vote  of 
one  whose  name  is  on  the  list,  save  in  the  excepted  cases.  What- 
ever may  be  the  fact,  therefore,  as  to  a person’s  age  or  nationality, 
it  is  not  inquirable  into  once  his  name  is  shewn  to  be  on  the  proper 
certified  list  of  voters. 

The  original  of  sec.  24  was  first  enacted  in  1878  (41  Viet.  ch.  21, 
sec.  3),  during  the  progress,  and  not  improbably  in  consequence, 
of  a long  drawn  out  scrutiny  in  a well-known  election  trial:  see 
Lincoln  (2),  ( 1878) , H.E.C.  500.  The  question  of  its  effect  came  before 
an  election  Court  in  1879  in  the  South  Wentworth  Case,  H.E.C.  531, 
and  it  was  held  that  the  Act  precluded  inquiry  into  the  legality  of 
votes  included  in  the  voters’  lists  except  those  specially  excepted 
by  sec.  3. 

In  the  South  Perth  Case  (1899),  2 E.C.  144,  the  same  question 
arose,  and  it  was  decided  in  the  same  way,  but  the  South  Went- 
worth Case  does  not  appear  to  have  been  referred  to. 

Expressions  of  a contrary  view  appear  in  the  South  Perth  Case 
(1895),  2 E.'C.  30,  and  in  the  South  Ontario  Provincial  Elec- 
tion Case  (1898),  18  C.L.T.  Occ.  N.  321,  but  again  the  earlier 
decision  does  not  seem  to  have  been  referred  to,  and  the  attention 
of  the  learned  Judges  was  not  drawn  to  sec.  24  of  the  Voters’  Lists 
Act.  In  neither  was  the  question  up  in  the  same  pointed  manner  as 
in  the  other  two  cases.  The  South  Ontario  Case  is  said  to  have  been 
affirmed  on  appeal,  but  the  records  shew  that  the  appeal  was  by  the 
respondent  against  so  much  of  the  order  as  allowed  a new  petitioner 
to  be  substituted  instead  of  taking  the  petition  off  the  files  of  the 
Court,  and  the  appeal  was  dismissed.  The  other  question  was  not 
before  the  Court  and  was  not  discussed. 

So  far  as  the  decisions  are  concerned,  it  appears  that,  whenever 
the  question  of  the  effect  of  sec.  24  was  directly  presented  for  con- 
sideration, the  holding  was  in  accordance  with  our  present  view. 

It  is  said  that  this  view  takes  away  the  force  of  secs.  8 and  9 of 
the  Ontario  Election  Act,  by  which  the  right  of  a person  to  vote 
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is  made  to  depend,  amongst  other  things,  upon  his  being  of  the  full 
age  of  21  years  and  a subject  of  His  Majesty  by  birth  or  naturaliza- 
tion. These  are,  no  doubt,  necessary  parts  of  the  qualification  to 
vote,  just  as  the  name  being  on  the  list  is  a necessary  ingredient 
of  the  right  to  vote.  But  infancy  and  alienage  are  questions 
depending  on  evidence,  and  what  the  Voters’  Lists  Act  has  settled 
is  that  they  are  questions  to  be  tried  and  determined  before  the 
voters’  list  is  finally  settled,  revised  and  transmitted.  By  that  Act 
and  by  the  Manhood  Suffrage  Registration  Act  as  well,  the  same 
qualifications  of  full  age  and  British  allegiance  must  exist  in  order 
to  entitle  a person  to  be  on  the  list  of  voters.  It  is  when  the  lists 
are  being  settled  and  revised  under  these  Acts  that  these  matters 
of  qualification  are  to  be  investigated  and  determined  through  the 
medium  of  those  persons  whose  duties  or  interests  require  them  to 
see  to  the  preparation  and  final  revision  of  a proper  list  of  voters 
possessing  all  the  qualifications  that  the  law  makes  necessary. 

It  is  to  be  noted  that  sec.  42  of  the  Manhood  Suffrage  Regis- 
tration Act  is  to  the  same  effect  as  sec.  24  of  the  Voters’  Lists  Act. 

The  learned  rota  Judges  rightly  concluded  that  it  was  not  open 
to  them  to  enter  into  an  investigation  of  the  votes  of  the  persons 
alleged  to  be  aliens  or  under  age. 

The  next  ground  of  appeal  has  relation  to  a number  of  persons 
whose  votes  were  struck  off  and  disallowed  to  the  present  appellant. 

While  proceeding  with  the  scrutiny  in  the  month  of  July  last, 
the  cases  of  persons  whose  votes  were  alleged  to  be  invalid  by 
reason  of  their  having  voted  at  polling  sub-divisions  other  than 
the  ones  at  which  they  were  entitled  to  vote,  without  having  a 
proper  or  valid  certificate  of  ransfer,  were  entered  upon.  The 
evidence  of  the  returning  officer  taken  at  the  trial  was  referred  to. 
It  appeared  from  it  that  a large  number  of  certificates  of  transfer 
had  been  signed  in  blank,  and  left  to  be  filled  up  with  the  names  of 
persons  applying  for  them.  And  Teetzel,  J.,  by  whom  the  scrutiny 
was  being  conducted,  ruled,  in  accordance  with  the  judgment  of 
this  Court,  that  the  votes  of  the  persons  presenting  such  certificates 
should  be  struck  off.  The  now  respondent  was  desirous  of  recalling 
the  returning  officer,  but  was  unable  to  procure  his  attendance. 
In  the  absence  of  other  evidence,  some  votes  were  struck  off  and 
some  others  were  left  open  for  further  evidence,  the  result  being 
to  place  the  now  respondent  in  a majority  of  twelve  votes.  At  this 
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stage  an  adjournment  was  made,  at  the  instance  and  request  of  the 
parties.  When  the  matter  was  further  proceeded  with  before 
Teetzel  and  Anglin,  JJ.,  in  January  last,  the  returning  officer  was 
present,  and  counsel  for  the  now  appellant  made  application  to  be 
allowed  to  recall  and  examine  him  with  reference  to  the  votes  dealt 
with  in  July.  After  some  discussion,  the  learned  Judges  directed 
that  the  evidence  of  the  returning  officer  and  others  be  taken,  but 
no  formal  opening  up  of  cases  already  decided  was  directed.  The 
evidence  was  accordingly  taken,  other  testimony  was  adduced,  and 
the  scrutiny  was  finally  concluded  with  the  result  already  stated. 

It  is  contended  for  the  now  appellant  that  the  matter  of  all  the 
votes  was  fully  open  upon  the  whole  evidence,  and  that  it  was  made 
to  appear  that  many  of  the  votes  struck  off  and  disallowed  should 
not  have  been  so  dealt  with. 

This  position  was  resisted  by  the  now  respondent,  but  it  is  not 
necessary  to  determine  how  the  matter  was  finally  left  before  the 
learned  Judges  for  a careful  perusal  and  consideration  of  all  the 
testimony  leads  to  the  conclusion  that,  consistently  with  what  has 
been  already  decided  by  this  Court,  the  now  appellant  cannot,  in 
any  event,  succeed  in  reversing  the  majority  found  against  him. 

The  testimony  discloses  such  a want  of  regard  for  the  plain 
directions  of  the  Act  and  such  serious  irregularities  in  the  signing 
and  issue  of  .certificates  of  transfer  during  the  returning  officer’s 
stay  at  Fort  Francis  on  the  afternoon  and  evening  of  the  18th  and 
the  night  of  the  19th  of  January,  1905,  as  to  cast  grave  doubt,  if 
not  suspicion,  upon  all  the  certificates  issued  on  that  occasion. 
The  testimony  of  the  returning  officer,  of  Osborne  the  election 
clerk,  and  of  McComber  do  not  agree  as  to  the  times  when,  the 
persons  by  whom,  or  the  manner  in  which,  the  transfers  were  pre- 
pared for  signature  by  the  returning  officer.  It  appears  that  there 
was  in  the  hands  of  Osborne  a list  or  lists  of  names  of  persons  to 
whom  certificates  were  to  be  given.  The  manner  in  which  he  ob- 
tained it  seems  rather  questionable.  Upon  his  appointment  as 
election  clerk  about  a week  before  the  day  of  nomination,  he  com- 
municated with  the  president,  secretaries,  or  other  officers  of  the 
Liberal  Associations  in  the  Riding,  asking  for  lists  of  persons  for 
whom  certificates  would  be  required.  It  was  chiefly  for  persons 
whose  names  appeared  in  the  lists  so  obtained,  and  not  for  persons 
applying  in  person  or  by  writing,  that  the  transfers  were  made  out. 
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In  many  cases  no  appointment  as  agent  of  the  person  for  whom  a 
certificate  of  transfer  was  made  out  had  been  made  at  that  time. 
The  certificate  was  given  on  the  assurance  that  the  appointment 
would  be  made.  Somebody  would  say  he  would  see  Kennedy  (the 
now  appellant)  and  get  the  appointment.  The  lists  received  by 
Osborne  were  discussed  in  the  committee  room  at  various  times, 
with  a view  to  seeing  who  would  be  suitable  persons. 

The  returning  officer  handed  to  Osborne  a large  number  of  blank 
certificates,  and  the  latter  and  others  filled  up  some  of  them,  and 
they  were  signed  by  the  returning  officer.  It  is  not  at  all  clear 
what  was  done  before  they  were  filled  up  and  signed,  nor  is  it  shewn 
exactly  how  many  were  filled  up  and  signed  after  reference  to  the 
voters’  lists,  or  how  many  were  signed  in  blank  and  filled  up  after- 
wards, but  it  is  clear  that  before  signing  them  the  returning  officer 
did  not  himself  refer  to  the  voters’  list  in  order  to  ascertain  if  the 
person  named  was  entitled  to  vote,  nor  did  he  or  the  election  clerk 
give  notice  of  the  certificates  to  the  deputy  returning  officers  for 
the  polling  sub-divisions  in  which  the  persons  named  were  by  the 
voters’  list  entitled  to  vote.  There  was,  therefore,  nothing  to  pre- 
vent them  from  voting  at  both  polling  places. 

On  his  examination  at  the  trial  the  returning  officer  said  he 
signed  30  certificates  in  blank.  On  his  second  examination  he  said 
there  were  only  17.  Osborne  said  17  blank  certificates  were  left 
with  him,  of  which  he  returned  three  or  four.  Dr.  Mackenzie  said 
he  obtained  some  blank  certificates,  but  not  from  Osborne.  He 
was  not  able  to  say  exactly  how  many,  but  not  more  than  three; 
he  may  have  had  more.  As  this  was  on  the  same  occasion,  it  seems 
evident  that  there  were  more  than  17  signed  in  blank  and  handed 
out.  Dr.  Mackenzie  was  unable  to  say  to  whom  he  afterwards 
gave  transfers  to  enable  them  to  vote.  One  was  given  to  a Mr. 
Milne,  a commercial  traveller,  who  had  previously  written  to  Osborne 
that  he  expected  to  be  at  Fort  Francis  on  polling  day,  and  would 
like  to  vote  there,  and  the  certificate  was  filled  up  and  handed  to 
him  on  polling  day.  It  seems  evident  that  others  of  the  certificates 
were  made  use  of  in  similar  fashion.  One  was  given  to  a conductor 
of  a railway  train,'  whose  train  was  delayed  until  he  had  voted. 

Upon  the  whole  evidence  it  is  impossible  to  say  exactly  how 
many  were  signed  in  blank  and  left  to  be  filled  up  by  the  persons 
to  whom  they  were  handed.  And,  having  regard  to  the  unsatis- 
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factory  account  given  of  the  whole  proceedings  wikh  reference  to 
them,  it  cannot  be  said  that  the  learned  Judges  were  wrong  in 
declining  to  give  effect  to  the  evidence  as  against  the  former  testi- 
mony. By  giving  to  them  the  benefit  of  every  doubt,  it  is,  perhaps, 
possible  to  say  that  three,  or  perhaps  four,  of  the  votes  which  were 
struck  off  should  have  been  differently  dealt  with,  but  even  as  re- 
gards them  the  evidence  is  not  so  unmistakeably  clear  as  to  render 
it  incumbent  to  hold  that  the  learned  Judges  erred.  In  any  case, 
a different  holding  would  not  alter  the  result. 

Some  other  rulings  of  the  learned  Judges  were  objected  to  and 
remain  to  be  disposed  of,  viz.: — 

(1)  The  learned  Judges  found  that  one  H.  0.  Bell  gave  one 
Geo.  E.  Parkinson  $10,  with  intent  to  influence  his  vote  in  favour 
of  the  now  respondent,  and  with  the  expectation  that  it  would 
influence  him,  and  they  struck  off  and  disallowed  his  vote  as  against 
the  now  respondent.  The  now  appellant  contends  that  they  should 
have  struck  off  Parkinson’s  vote  as  well,  and  should  also  have 
struck  off  another  vote  as  against  the  respondent. 

With  regard  to  Parkinson’s  vote,  he  was  not  present  at  the 
scrutiny,  and  was  not  examined  as  a witness.  There  is  no  evi- 
dence that  he  understood  that  the  $10  was  paid  to  him  in  order 
to  influence  his  vote.  The  circumstances,  so  far  as  disclosed,  tend 
to  shew  the  contrary.  He  came  to  the  office  of  the  Preston  Bell 
Lumber  Co.,  where  Bell  was,  in  order  to  get  a payment  from 
one  ' Sloan,  on  account  of  a debt  the  latter  owed  him.  Sloan 
was  absent,  and  Bell,  who  was  a friend  of  his,  advanced  Parkinson 
$10,  and  took  his  note  therefor.  Nothing  was  said  to  or  by  Par- 
kinson to  shew  that  he  considered  it  an  election  transaction.  There 
was  nothing  to  bring  home  to  him  the  commission  of  a corrupt 
act,  and  the  learned  Judges  rightly  refused  to  strike  off  his 
vote.  As  to  the  other  vote,  the  question  turns  on  whether 
Bell  was  an  agent  of  the  now  respondent,  so  as  to  bring  the  case 
within  sec.  176  of  the  Ontario  Election  Act.  The  learned 

Judges  held  that  he  was  not  shewn  to  be  an  agent,  and, 
although  they  might  not  unreasonably  have  held  the  contrary,  it 
can  be  of  no  substantial  benefit  to  the  appellant  to  reverse  their 
finding.  (2)  P.  Whelan’s  vote,  No.  21  in  scrutiny  particulars: 
the  appellant  contends  that  this  vote  should  not  have  been  struck 
off  as  against  him.  Whelan  was  the  conductor  of  a train,  to  whose 


C.  A. 
1907 

In  re 
Port 

Arthur  and 
Rainy 
River 
Provincial 
Election. 

Moss,  C.J.O. 


354 


ONTARIO  LAW  REPORTS. 


[VOL. 


case  reference  has  been  already  made.  It  is  clear  that  he  was 
given  a certificate  of  transfer  simply  for  the  purpose  of  enabling 
him  to  vote  at  Fort  Frances  while  his  train  was  there,  and  his  vote 
was  properly  struck  off. 

(3)  John  McKay’s  vote:  It  was  charged  that  a railway  ticket 
had  been  given  to  him  by  one  Campbell  to  enable  him  to  come  to 
Fort  Frances  to  vote  for  the  now  respondent.  McKay’s  evidence 
shewed  that  he  had  received  some  paper  or  ticket  from  one  Bethune, 
who  was  not  identified  with  Campbell.  Leave  was  given  to  amend 
and  produce  Campbell,  who  was  said  to  be  at  Fort  Frances,  but 
the  case  was  not  followed  up,  and  the  matter  dropped.  The  vote 
was,  therefore,  properly  left  undisturbed. 

(4)  The  appellant’s  contention  that  the  now  respondent  should 
be  declared  not  entitled  to  the  seat,  under  sec.  171  of  the  Ontario 
Election  Act,  by  reason  of  corrupt  practices  on  the  part  of  agents, 
and  some  other  objections,  were  disposed  of  adversely  to  the  appel- 
lant during  the  argument. 

In  the  result  the  appeal  should  be  dismissed  with  costs. 

Garrow,  J.A.,  and  Maclaren,  J.A.,  concurred. 

Meredith,  J.A.: — Upon  the  main  question  involved  in  this 
appeal  I have  already  twice  expressed  my  opinion,  and  have  nothing 
to  add  but  this:  it  is  not  a matter  of  the  weight  of  authority,  for 
all  of  the  cases,  as  well  as  the  reason  of  the  thing,  concur  in  re- 
quiring that  effect  be  given  to  the  imperative  and  unmistakeable 
words  of  sec.  24  of  the  Ontario  Voters’  Lists  Act,  and  it  is  not  neces- 
sary to  refer  to,  or  at  all  rely  upon,  the  cases  to  the  like  effect 
decided  in  England  upon  somewhat  similar  legislation, 
f Upon  the  question  as  to  Parkinson’s  vote,  but  for  the  ruling  of 
this  Court  in  a former  appeal  in  the  matter  of  this  petition,  respect- 
ing the  case  of  one  Aikins,  I would  have  found  that  a prima  facie 
case  of  bribery  by  an  agent  of  the  petitioner  was  proved,  and  in  the 
absence  of  evidence  to  the  contrary  by  Parkinson  or  Sloan,  or 
both,  would  have  given  the  respondent  the  full  benefit  of  such  a 
finding  upon  a scrutiny;  but  to  do  so  now  would  be  to  make  fish 
of  one  and  flesh  of  another,  for  the  case  of  Aikins  was  a much 
stronger  one  against  the  respondent;  and  it  may  be  that  the  peti- 
tioner relied  upon  the  ruling  in  that  case,  in  not  adducing  the 
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evidence  of  Parkinson  and  Sloan ; but,  in  other  cases,  it  would  be 
well  to  remember  that  a finding  of  fact  in  one  case,  by  any  Court,  is 
not  binding  in  another  case,  and  that  a more  doubting  Judge  may 
some  time  be  met  with. 

It  ought  hardly  to  be  needful  to  say  that  the  far-fetched  con- 
tention, that  proof  of  such  bribery  of  Parkinson  should 
avoid  the  election  cannot  be  sustained.  The  petition  and  cross- 
petition were  dismissed  in  September,  1905:  an  appeal  was  made 
’ against  the  dismissal  of  the  petition,  but  no  appeal  was  made 
against  the  dismissal  of  the  cross-petition;  indeed,  no  evidence 
was  given  in  support  of  it  at  the  trial.  The  appeal  was  dismissed, 
except  in  so  far  as  a scrutiny  of  votes  was  involved,  and  in  that 
respect  it  was  allowed,  and  to  that  extent,  but  for  that  purpose  only, 
the  matter  was  reopened  and  remitted  to  the  rota  Judges  to  com- 
plete the  scrutiny.  So  far  as  the  claim  to  set  aside  the  election,  on 
either  side,  on  the  ground  of  corrupt  practices  went,  the  case  was 
thus  finally  closed:  as  to  the  respondent  when  the  appeal  was  dis- 
missed in  this  respect  in  1906,  and  as  to  the  petitioner  when  the 
judgment  at  the  trial  was  given  in  September,  1905.  It  is  out  of 
the  question  to  attempt  an  opening  of  the  case  now;  and,  if  there 
were  power  to  do  so,  it  could  hardly  be  done  in  a case  in  which  the 
result  could  not  have  been  affected,  and  complete  justice  could  be 
done  by  striking  off  votes  upon  the  scrutiny.  It  was  not  intended 
that  these  election  trials  should  be  interminable.  The  Legislature, 
in  giving  one  appeal  only,  has  done  what  it  could  to  effect  a speedy 
determination  of  them;  and  the  Court  should  do  the  rest,  if  the 
present  method  is  not  to  be  brought  into  disrepute. 

The  next  more  or  less  general  question  is  as  to  the  votes  struck 
off  under  the  ruling  of  this  Court,  on  a former  appeal,  on  account 
of  invalid  returning  officer’s  certificates.  At  the  trial  of  the  elec- 
tion petition,  in  September  1905,  the  returning  officer,  in  a clear 
and  unmistakeable  manner,  swore  that  he  issued  about  30  of  such 
certificates  in  blank,  covering  the  polling  divisions  from  about 
No.  31  west  to  the  end  of  the  division — No.  45 — some  of  which  were 
divided  into  two  or  three  sub-divisions.  Under  the  order  of  this 
Court,  the  scrutiny  was  resumed  in  the  month  of  July,  1906,  and 
upon  such  evidence,  and  the  ruling  of  this  Court  based  upon  it, 
a number  of  votes  were  struck  off  finally.  When,  after  a long 
adjournment,  the  scrutiny  was  again  resumed  in  the  month  of 
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January,  1907,  it  was  sought,  on  behalf  of  the  respondent,  to 
have  the  matter  of  such  votes  so  struck  off  re-opened,  and  to 
have  them  restored,  on  the  ground  that  the  returning  officer  was 
mistaken  in  his  testimony,  that  the  votes  had  really  not  been 
given  upon  certificates  so  issued,  but  had  been  given  on  certifi- 
cates regularly  issued  to  duly  qualified  voters  who  were  en- 
titled to  them.  The  application  was  obviously  an  extraordinary 
one.  The  returning  officer’s  evidence  had  been  given  without  any 
suggestion  of  doubt  as  to  the  accuracy  of  his  knowledge  or  memory, 
and  without  any  hesitation  on  his  part;  it  had  been  accepted  on 
all  hands  as  accurately  stating  the  facts;  and  it  had  been  acted  upon 
by  the  trial  Judges  and  by  this  Court  without  any  sort  of  doubt  being 
thrown  upon  it  or  even  remotely  suggested.  It  may  be  that,  in 
these  circumstances,  the  scrutiny  Judges  had  the  power  to  reopen 
the  matter,  that  they  were  not  yet  altogether  functus  officio,  because 
no  certificate  of  the  decisions  striking  the  votes  off  had  been  made; 
but,  however  that  may  be,  it  is  very  clear  that  such  a power  ought 
to  be  exercised  only  with  the  utmost  caution,  and  after  it  was 
made  manifest  that  a miscarriage  of  justice  would  follow  if  effect 
were  not  given  to  the  application,  and  then  only  on  proper  terms. 
That  is  the  rule  in  regard  to  ordinary  litigation:  see  Germ  Milling 
Co.  v.  Robinson  (1886),  3 Times  L.R.  71:  and  ought  to  apply  with 
greater  force  to  election  trials,  which  have  almost  become  a byword 
for  trickery  and  false  swearing.  The  scrutiny  Judges  refused  to  re- 
open the  matter,  but  took  all  the  evidence  offered  in  respect  of  it, 
so  that  this  Court  would  be  in  a position  to  do  so  if  that  ought  to 
be  done,  so  that  the  case  is  made  doubly  strong  against  the  appeal 
in  this  respect.  In  my  opinion  the  ruling  of  the  scrutiny  Judges 
was  right,  and  ought  not  to  be  disturbed.  The  respondent  seems 
to  have  hardly  realized  his  true  position  in  making  the  application, 
but  rather  to  have  treated  the  matter  as  if  yet  open  and  one  to  be 
determined  on  the  weight  of  evidence  as  to  the  issuing  of  the  certifi- 
cate. The  proper  course  was  to  have  begun  with  a clear  statement 
of  the  returning  officer,  shewing — if  it  were  so — that  a mistake  had 
occurred,  and  how  it  had  occurred,  and  what  the  facts  really  were. 
On  the  contrary,  other  witnesses  were  called  first,  and  when  the 
returning  officer  was  called  no  real  attempt  was  made  to  explain 
any  mistake  or  to  shew  how  or  in  what  respect  it  was  made,  but 
the  facts  were  deposed  to  almost  as  if  the  witness  had  been  called 
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for  the  first  time,  and  little,  if  anything,  was  made  clear,  except 
that  a number  of  blank  certificates  had  been  issued  by  him — how 
many  he  could  not  tell.  Indeed,  his  testimony  left  rather  uncer- 
tainty than  that  clearness  which  such  a case  required  before  un- 
doing and  reversing  all  that  had  been  done  on  his  earlier  testimony, 
when  his  memory  ought  to  have  been  clearer  and  better. 

The  testimony  of  the  poll  clerk  was  equally  uncertain,  and  neither 
witness  really  lent  any  aid  to  the  application,  but,  on  the  contrary, 
tended  to  shew  the  wisdom  of  the  rule  requiring  the  utmost  caution 
in  entertaining  applications  of  the  kind.  Both  the  poll  clerk  and 
the  witness  Dr.  Mackenzie  testified  to  having  had  and  used  blank 
certificates,  but,  unfortunately,  their  memories  were  almost  help- 
less in  enabling  anyone  with  any  degree  of  certainty  or  satisfaction 
to  find  how  many.  The  strongest  evidence  in  support  of  the  applica- 
tion was  the  testimony  of  the  witness  McComber.  But,  according 
to  it,  he  had  no  interest  in  the  matter,  and  little,  if  any,  knowledge 
of  the  proper  manner  of  performing  the  work  he  was  engaged  in, 
and  he  was  contradicted  in  several  material  matters  by  the  return- 
ing officer,  the  poll  clerk,  and  Dr.  Mackenzie.  On  the  whole  evidence 
nothing  like  a case  for  reopening  the  matter  was  made.  If  upon 
such  evidence  this  case  should  be  reopened,  it  is  difficult  to  imagine 
any  case  which  might  not  be  reopened  after  the  parties  desiring 
to  reopen  it  had  found  out  how  easily  it  can  be  done.  And,  apart 
from  these  considerations,  giving  the  fullest  weight  to  all  that  can 
be  said  in  the  respondent’s  favour,  it  is  not  at  all  unlikely  that, 
instead  of  having  shewn  that  valid  votes  were  struck  off,  he  has 
in  reality  shewn  that  many  more  than  those  which  were  struck  off 
voted  upon  invalid  certificates.  The  evidence  discloses  this  extra- 
ordinary state  of  affairs:  that  the  deputy  returning  officers,  poll 
clerks,  and  other  election  officers  were  not  the  choice  of  the  returning 
officer,  but  were  the  choice  of  one  of  the  political  parties  to  the  con- 
test, and  appointed  merely  because  named  by  them;  that  no  “ per- 
sonal or  written  request”  for  any  certificate  was  made  by  any  of 
the  respondent’s  agents  on  the  occasion  in  question,  but,  instead, 
the  poll  clerk  applied  to  the  “party ’’for  a list  of  names  of  agents  to 
be  appointed;  that  no  attempt  was  made  by  the  returning  officer 
to  perform  his  duty  to  ascertain  from  the  voters’  list  that  the  person 
to  whom  a certificate  was  given  was  entitled  to  vote,  or  to  notify 
the  proper  deputy  returning  officer  to  prevent  double  voting. 
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Indeed,  it  seems  difficult  to  understand  how  a greater  disregard  of 
all  the  requirements  and  safeguards  of  the  Act  could  have  been 
had,  although  the  returning  officer  and  poll  clerk  both  knew  the 
requirements  of  the  Act,  and  so  wilfully  disregarded  them.  It  is' 
idle  to  say  there  was  not  time  enough;  indeed,  no  time  would  have 
been  required  to  refuse  to  issue  certificates  until  duly  applied  for, 
and  when  duly  applied  for  it  is  not  impossible  to  require  that  they 
shall  be  applied  for  in  due  time,  and  if  not  so  applied  for  to  refuse 
them.  There  were  other  irregularities  and  improprieties  which 
ought  not  to  have  happened;  indeed,  for  which  tthere  was  no  excuse. 
It  is  no  answer  to  all  this  to  say  that  a man’s  right  to  vote  is  an 
inestimable  one.  If  he  deem  it  such,  he  should  at  least  see  that 
some  effort  to  comply  with  the  requirements  of  the  law  is  made 
when  he  is  seeking,  or  accepting  for  party  purposes,  the  extra- 
ordinary power  of  voting  out  of  his  proper  polling  place.  The  prac- 
tice, which  prevailed  so  extensively  in  this  election,  of  making  use 
of  agents’  certificates  for  the  mere  purpose  of  enabling  a voter  to 
vote  in  some  other  than  his  own  polling  sub-division,  is  entirely 
illegal  and  reprehensible,  and  ought  to  be  discouraged  and  prevented. 

If  the  scrutiny  Judges  were  right  in  this  respect,  it  is  not  neces- 
sary to  go  into  any  of  the  facts  as  to  any  of  the  particular  voters — 
the  petitioner  has  clearly  a majority.  In  my  opinion  they  were 
quite  right,  and,  therefore,  this  appeal  should  be  dismissed,  and 
this  quite  too  long  protracted  election  case  brought  to  an  end. 

Clute,  J.: — The  first  question  raised  on  this  appeal  is  whether 
upon  the  scrutiny  the  voters’  list  is  conclusive  of  the  right  of  all 
persons  named  therein  to  vote,  so  as  to  preclude  the  trial  Judge 
from  determining  whether  certain  voters  were  British  subjects. 
The  Voters’  Lists  Act,  R.S.O.  (1897),  ch.  7,  sec.  24,  expressly  declares 
that  such  list  shall,  upon  a scrutiny,  be  final  and  conclusive  evidence 
of  the  right  of  all  persons  named  therein  to  vote  at  any  election  at 
which  such  list  was  or  could  have  been  legally  used,  except  persons 
guilty  (1)  of  corrupt  practices,  (2)  certain  non-resident  persons, 
and  (3)  persons  who,  under  secs.  4 to  7 of  the  Ontario  Election 
Act,  are  disqualified  and  incompetent  to  vote.  The  exceptions 
have  no  reference  to  the  votes  in  question.  The  language  of  sec.  24 
is  clear.  But  it  is  urged  by  Mr.  Mowat  that  secs.  8 and  9 of  the 
Ontario  Election  Act  expressly  limit  the  right  to  vote  to  British 
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subjects  of  full  age  whose  names  appear  on  the  proper  voters’  list. 
The  section  reads:  “ (8)  Subject  to  the  provisions  of  this  Act,  every 
male  person  of  the  full  age  of  21  years,  a subject  of  Her  Majesty 
by  birth  or  naturalization,  and  not  disqualified  under  this  Act,  and 
not  otherwise  by  law  prohibited  from  voting,  shall,  if  duly  entered 
in  the  list  of  voters  proper  to  be  used,  be  entitled  to  vote,  etc.”  It 
seems  rather  a startling  proposition  that  upon  a scrutiny  an  alien 
who  has  voted  cannot  be  struck  from  the  list  of  votes  cast.  But 
when  one  recalls  the  object  of  the  Voters’  Lists  Act — to  settle  in  a 
cheap  and  satisfactory  way  the  lists  of  those  entitled  to  vote,  to 
avoid  the  ruinous  expense  formerly  incurred  on  a scrutiny,  and  the 
further  fact  that  the  oath  which  may  be  administered  further 
minimises  the  danger  of  aliens  voting  whose  names  by  inadvertence 
remain  upon  the  list,  the  anomaly  in  great  part  disappears.  It  is 
not  that  the  Act  makes  a provision  whereby  an  alien  vote  may  not 
be  struck  off.  It  is  that  machinery  is  provided  for  purging  the 
lists  of  bad  votes,  and  that  the  lists  so  purged  shall  upon  a scrutiny 
be  conclusive  evidence  of  the  right  of  all  the  persons  named  therein 
to  vote. 

In  the  eye  of  the  law,  for  the  purpose  of  the  scrutiny,  there  are 
no  alien  votes  upon  the  list.  The  list  itself  is  conclusive  evidence 
upon  that  point.  The  list  being  produced,  the  evidence  is  con- 
clusive, and  no  evidence  may  be  received  to  rebut  this  presumption. 
It  is  a matter  of  procedure  at  the  trial  on  a scrutiny.  The  purview 
of  the  statute  favours  this  view  and  the  weight  of  authority  supports 
it,  and  it  is  not  inconsistent  with  secs.  8 and  9 of  the  Elections  Act. 
It  is  a provision  declaring  the  nature  of  the  evidence  afforded  by 
voters’  lists.  This  branch  of  the  appeal  fails. 

I agree  with  the  Chief  Justice  on  all  the  other  questions  raised 
by  the  appeal. 

A.  H.  F.  L. 
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Faulkner  v.  Greer. 

Damages — Wrongful  Removal  of  Timber  from  Lands — Subsequent  Bond  Fide 
Sale — Measure  of  Damages. 


The  husband  of  the  plaintiff  conveyed  certain  lots  to  his  wife  for  valuable  con- 
sideration. Previously,  but  without  his  knowledge  or  that  of  the  plaintiff, 
certain  timber  was  wrongfully  cut  and  removed  therefrom.  The  wrong- 
doers sold  some  of  the  timber  to  the  defendants,  who  purchased  bond  fide , 
and  subsequently  sold  the  same  to  another  bond  fide  purchaser.  The  plain- 
tiff thereupon  brought  action  against  these  two  purchasers  for  damages,  and 
for  a declaration  that  as  against  them  she  was  entitled  to  the  proceeds  of 
the  timber.  The  second  purchaser  obtained  leave  to  pay  the  purchase 
money  into  Court,  and  this  issue  was  directed  to  determine  the  rights  to  it 
as  between  the  plaintiff  and  the  first  purchaser: — 

Held , that  the  plaintiff  was  entitled  to  recover  so  much  but  so  much  only,  of 
the  purchase  money  as  represented  the  value  of  the  timber  taken  to  the 
plaintiff  as  standing  timber,  and  she  was  not  entitled  “to  fasten  upon  any 
increment  of  value  which  from  exceptional  circumstances  might  be  found 
to  attach”  to  the  timber,  as  for  example,  by  reason  of  the  transportation  of 
the  timber  to  the  place  where  it  was  ultimately  sold. 

Judgment  of  Magee,  J.,  at  the  trial,  varied. 

Smith  v.  Baechler,  18  O.R.  293,  distinguished. 

This  was  an  appeal  from  the  following  judgment  of  Magee,  J., 
in  an  interpleader  issue,  tried  in  Port  Arthur  in  November,  1905. 


F.  H.  Keefer , for  the  plaintiff. 

W.  H.  Blake,  K.C.,  and  W.  McBrady,  for  the  defendants. 

The  facts  of  the  case  are  fully  stated  in  the  judgments. 

January  31.  Magee,  J.: — Interpleader  issue.  The  plaintiff 
affirms  and  the  defendants  deny  that  on  September  29th,  1905,  the 
plaintiff  was  entitled  to  $3,781.11,  moneys  paid  into  court  by  the 
Barnett  & McQueen  Company,  Limited,  being  proceeds  of  1,224 
spruce  and  tamarack  piles,  claimed  by  the  plaintiff  to  have  been 
cut  from  lot  1 on  the  west  shore  of  Black  Bay,  in  the  McTavish 
township  on  Lake  Superior,  as  against  the  defendants,  who  delivered 
the  piles  to  the  company  before  the  said  date. 

The  issue  was  directed  by  an  order  made  on  the  application  of 
the  Barnett  & McQueen  Co.  in  an  action  brought  by  Mrs.  Faulkner, 
the  plaintiff  in  the  issue,  against  J.  & C.  Greer,  the  defendants  in  the 
issue,  and  the  said  company. 

The  writ  in  that  action  claimed  against  all  the  defendants’ 
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damages  for  cutting  and  taking  timber  off  lot  1,  and  a declaration 
that  the  plaintiff  was  entitled  to  the  proceeds  of  the  timber.  The 
interpleader  order  directed  the  company  to  pay  into  court  to  the 
credit  of  the  issue  the  $3,781.11  less  their  costs  of  the  application 
and  of  such  payment  into  Court,  and  upon  such  payment  the  action 
was  thereby  discontinued  as  against  the  company,  and  the  order 
reserved  all  other  questions  of  costs  and  all  further  directions  to  be 
disposed  of  by  the  Judge  at  the  trial  of  the  issue. 

The  defendants  J.  & C.  Greer  opposed  the  application. 

Under  this  order  the  company  paid  into  court  $3,745.71,  their 
costs  being  $35.40. 

Prior  to  June  2,  1905,  the  plaintiff’s  husband,  George  Faulkner, 
was  the  owner  of  lot  1.  By  deed,  dated  June  2,  1905,  he  conveyed 
the  lot  and  other  lands  to  the  plaintiff  in  consideration  of  $100,  as 
shewn  by  the  registrar’s  abstract  of  title  put  in  by  consent.  They 
then  and  since  lived  in  Toronto. 

Lot  1 occupies  the  whole  eastern  extremity  of  a promontory 
jutting  out  into  Black  Bay  from  its  western  shore.  The  straight 
line  forming  the  western  boundary  of  the  lot  is  about  a mile  and 
two-fifths  in  length,  and  extends  clear  across  the  promontory.  Lot 
1 is  adjoined  on  the  west  by  lots  2 and  4,  lot  2 being  north  of  lot  4. 
Lot  1 is  said  to  contain  about  400  acres. 

It  is  clear  that  a considerable  quantity  of  timber  was  cut  and 
removed  from  lot  1 during  the  year  1905  without  authority  from 
Mr.  or  Mrs.  Faulkner  and  without  their  knowledge. 

Two  men  named  Dunn  and  Evoy  had  in  February,  1905,  agreed 
to  work  in  partnership  in  cutting  timber.  Evoy,  who  was  called  as 
a witness,  professes  to  have  met  a stranger,  named  Stuart,  about 
the  last  of  February,  who  said  he  had  timber  to  cut  and  proposed 
to  be  their  partner  in  cutting  it.  No  inquiry  was  made  whose  land 
it  was  and  no  mention  is  made  of  any  discussion  as  to  price.  The  trio 
went  on  and  cut  timber  on  this  lot  1.  Stuart,  according  to  Evoy, 
said  that  was  the  place  he  was  entitled  to  cut  upon,  and  gave  him  to 
understand  he  was  overseer  or  agent.  Before  cutting  Dunn  and 
Evoy  made  an  agreement  of  March  4th,  1905,  with  the  defendants’ 
firm,  J.&C.  Greer  of  Port  Arthur,  for  the  sale  to  the  latter  of  1,500 
or  more  tamarack  and  cedar  piles  of  specified  sizes  and  quality  at 
4f  cents  per  foot,  to  be  delivered  on  the  lake  shore  at  or  near  Ouimet 
Siding  not  later  than  May  15th,  1905,  payment  of  80  per  cent,  to 
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D.  C.  be  made  on  all  piles  out  at  the  end  of  each  month — to  be  free  of  all 

1907  claims  and  dues.  After  being  engaged  for  some  time  in  cutting  the 

Faulkner  timber,  Stuart  parted  company  from  Dunn  and  Evoy,  leaving  them 
Greer  con^inue  the  work.  He  seems  to  have  been  satisfied  with  the 

- — team,  harness,  and  sleigh  used  by  the  firm,  which  Evoy  says  had  cost 

$276.00,  for  his  share  at  parting.  Evoy  says  that  was  the  value  of 
the  timber  standing.  Dunn  and  Evoy  kept  at  work  cutting  timber 
and  hauling  it  to  the  bay,  where  it  was  deposited  on  the  ice  or  on 
skidways  on  the  ice  near  the  edge.  Ellis,  who  worked  for  them 
till  May  5th,  says  that  when  he  left  it  was  expected  that  in  two  days 
more  the  hauling  would  be  finished.  Evoy  says  they  finished  cutting 
within  a week  of  the  first  week  of  May,  and  the  piles  were  hauled  and 
deposited  on  the  ice.  They  returned  to  Port  Arthur,  but  afterwards 
in  two  or  three  weeks  went  back  and  formed  the  logs  into  a raft, 
under  a second  agreement  made  with  defendants,  by  which  Dunn  and 
Evoy  were  to  get  | cent  per  foot  for  doing  so.  This  work  occupied 
about  15  days.  On  July  11th  the  defendants  went  with  a tug  to 
tow  the  raft  to  Port  Arthur,  where  it  subsequently  arrived. 

On  August  16th  the  defendants  received  from  the  Barnett  & 
McQueen  Co.,  who  were  purchasing  for  the  Canadian  Northern  Coal 
and  Wood  Co.,  for  the  purpose  of  .constructing  a dock  at  Port  Arthur, 
an  order  for  1,000  piles  more  or  less  of  specified  quality  and  sizes, 
and  subject  to  inspection  and  approval,  and  having  the  butt  ends 
sawed  off,  the  price  being  7 cents  per  foot  for  spruce  and  8 cents  per 
foot  for  tamarack  f.o.b.  dock  site.  Under  this  order  1,233  piles 
brought  by  the  tug  from  Black  Bay  were  delivered  to  the  Barnett 
& McQueen  Co.,  who  at  first  rejected  255,  but  afterwards,  being 
short  of  piles,  accepted  all  but  nine. 

The  price  for  the  1,224  accepted  was  $3,781.11,  and  is  the  amount 
here  in  question. 

It  is  not  clear  when  the  piles  were  accepted  by  the  company,  but 
apparently  some  were  accepted  about  August  16th  or  18th,  and  all 
had  not  been  accepted  on  September  6th  when  Mr.  Faulkner  arrived 
on  the  scene.  He  had  received  information  about  August  1st  of  the 
theft  of  the  timber,  and  after  writing  to  Dunn  and  Evoy  and  re- 
ceiving no  reply,  he  employed  a detective  and  traced  the  piles  to 
the  defendants  and  the  company.  He  went  to  Port  Arthur  irom 
Toronto  to  see  them,  and  claimed  the  piles  on  September  6th.  He 
then  offered  to  defendants  to  take  $2,000  in  settlement. 
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On  September  7th  his  solicitor  wrote  the  company  on  the  plain- 
tiff's behalf  asking  re-delivery  of  the  piles  or  payment  of  their  full 
value  as  delivered  in  Port  Arthur,  and  warning  them  against  paying 
Messrs.  Greer  for  them. 

On  September  15th  he  wrote  the  company  again  asking  payment, 
and  on  September  23rd  wrote  offering  to  consent  to  the  company 
using  those  not  already  used,  the  price  of  all  to  be  held  until  Mrs. 
Faulkner’s  right  be  established.  No  arrangement  seems  to  have 
been  come  to,  and  the  action  followed. 

Shortly  after  beginning  to  cut  the  timber,  Dunn  and  Evoy 
applied  to  defendants  J.  & C.  Greer  to  advance  them  moneys  on 
account  of  the  contract.  At  various  dates,  commencing  March  25th, 
1905,  and  extending  up  till  September  2nd,  the  defendants  advanced 
to  them  $2,447.61  in  cash  and  goods  and  payments  of  orders,  and 
on  September  25th  a further  payment  of  $4.05,  making  in  all 
$2,451.66. 

The  defendants  had  no  knowledge  as  to  the  ownership  of  the 
timber.  When  making  the  agreement  of  March  4th,  James  T.  Greer 
had  asked  Evoy  the  name  of  the  farmer  from  whom  he  said  he  was 
getting  the  piles,  and  Evoy  said  it  made  no  difference. 

About  the  end  of  April  or  early  in  May  Greer  went  out  to  the 
land  to  see  how  Dunn  and  Evoy  were  getting  on  in  view  of  his 
advances,  but  he  says  he  did  not  know  whose  lot  it  was,  and  he  did 
not  inquire  at  any  time.  He  told  Dunn  and  Evoy  they  would  have 
to  get  a clearance  before  settlement,  and  they  obtained  from  Stuart 
a paper,  dated  July  24th,  1905,  stating  that  he,  Stuart,  had  sold 
them  timber  on  lots  4 and  6.  It  does  not  appear  that  they  had  cut 
any  upon  these  lots,  and  from  its  situation  lot  1 could  not  be  mis- 
taken fbr  them. 

One  published  map  shews  lot  4 as  including  what  is  actually  the 
southerly  portion  of  lot  1,  but  only  a small  part  of  the  cutting  was 
done  on  that  parcel. 

Beside  the  moneys  paid  Dunn  and  Evoy,  the  defendants  also 
claim  to  have  expended  $430  for  the  tug  in  towing  the  raft  to  Port 
Arthur,  although  Mr.  Horne,  their  witness,  thinks  the  expense  of 
doing  so  at  that  time — July,  1905 — would  be  about  $150,  and  the 
defendants  also  expended  for  labour  in  cutting  off  the  butt  ends  of 
the  piles  to  comply  with  the  company’s  order,  and  otherwise,  $137. 

It  is  admitted  that  the  piles  delivered  to  the  company  were  all 
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cut  by  Dunn  and  Evoy  on  the  shore  of  Black  Bay.  There  is  no 
evidence  that  they  cut  anywhere  else  than  the  two  tracts  at  the  north 
end  and  on  the  southerly  part  respectively  of  lot  1.  Evoy  admits 
that  1,224  piles  is  no  doubt  approximately  correct. 

The  evidence  shews  that  enough  timber  was  cut  on  lot  1 to  have 
produced  the  whole  1,233  piles.  There  is  no  evidence  as  to  how 
many  more  were  received  by  defendants  in  the  raft. 

From  the  evidence  of  Mr.  Lougheed,  the  surveyor,  it  appears 
that  the  cutting  at  the  north  end  of  lot  1 extended  also  into  lot  2, 
but  he  thought  not  very  much,  and  he  has  indicated  approximately 
on  the  plan  filed  his  idea  of  the  extent. 

There  is  no  other  evidence  of  any  cutting  upon  that  lot.  The 
southerly  cutting  was  wholly  on  lot  1. 

The  witness  Ellis  mentions  a fact  which  would  indicate  an  in- 
tention not  to  trespass  on  lot  2.  Possibly  the  owner  was  nearer 
at  hand.  He  says  that  Stuart  and  one  Bain  in  April  ran  a compass 
line  between  lots  1 and  2.  It  would  thus  seem  that  they  wished 
to  discriminate  between  the  two  lots.  I conclude  that  the  trespass 
upon  lot  2 was  small,  and  that  it  would  be  a sufficient  estimate  to 
allow  that  10  piles  of  a total  length  of  396  feet  may  have  come  from 
that  lot,  of  which  the  proportionate  value  out  of  $3,781.11  for  1,224 
would  be  $31.  The  evidence  is  not  clear  enough  of  an  excess  and 
admixture  to  enable  me  to  say  that  the  plaintiff  or  her  husband 
would  be  entitled  to  take  the  whole  1,224  or  1,233  as  being  equal  to 
the  quantity  obtained  from  lot  1. 

I therefore  find  that  of  the  1,224  piles  accepted  by  the  company, 
1,214  of  a total  length  of  48,142  feet,  and  for  which  the  amount 
payable  by  the  company  to  defendants  would  have  been  $3,750.11, 
came  from  lot  1. 

I find  that  all  these  were  cut  and  removed  to  the  ice  just  outside 
the  limits  of  lot  1 before  the  date  of  the  deed  to  the  plaintiff,  but 
that  neither  the  plaintiff  nor  her  husband  had  any  knowledge 
thereof  at  the  execution  of  that  deed.  As  that  deed  appears  to 
have  been  for  a valuable  consideration,  I must  assume  that  as  both 
parties  supposed  the  timber  to  be  there,  the  consideration  included 
it,  and  the  wife  would  be  entitled  to  it  as  vendee,  even  if  the  deed 
does  not  have  the  effect  of  conveying  it  to  her  as  a part  of  the  realty 
severed  by  a stranger  without  the  knowledge  or  consent  of  the 
owner,  and  therefore  not  deprived  of  its  character  of  realty  as  be- 
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tween  the  grantor  and  grantee.  Under  R.S.O.  1897,  ch.  119,  sec.  12, 
the  deed  carries  with  it  the  trees. 

As  to  the  value  of  the  piles,  it  is  not  disputed  that  the  prices 
agreed  upon  between  defendants  and  the  company  was  their  fair 
value  at  Port  Arthur.  The  evidence  of  the  defendants’  witnesses 
shews  that  4f  cents  per  lineal  foot  was  the  fair  value  delivered  on 
the  ice  at  the  limits  of  lot  1. 

The  only  evidence  as  to  the  value  as  standing  timber,  apart  from 
Evoy’s  statement,  on  which  I place  no  reliance,  that  the  chattels 
given  Stuart  represented  the  value,  was  that  given  by  the  witnesses 
for  the  defence,  Horne  and  Fortune. 

They  both  put  the  value  of  trees  standing  at  } cent  per  lineal 
foot,  but  as  their  figures  do  not  reach  the  4|  cents  which  was  the 
fair  value  at  the  water’s  edge,  and  as  they  are  apparently  counting 
on  the  whole  available  length  of  timber  in  the  tree,  something 
should  be  added.  On  all  the  evidence  I would  put  the  value  of  the 
1,214  piles  as  standing  in  the  tree  at  $600. 

The  present  question,  however,  is  not  what  damages  the  owner 
of  the  land  might  recover  in  an  action  for  trespass,  but  whether, 
as  claimed  in  her  writ  and  asserted  in  this  issue,  she  is  entitled  to 
the  proceeds  of  these  piles.  They  had  been  removed  by  the  de- 
fendants themselves  from  the  public  waters  immediately  in  front 
of  her  land  without  any  inquiry  as  to  ownership  and  without  taking 
the  precaution  as  to  “ clearance”  which  the  defendants  about  the 
same  time  admitted  to  be  needful,  by  requiring  Dunn  and  Evoy 
to  procure  one  before  settlement.  The  facts  are  not  far  from  those 
in  Smith  v.  Baechler  (1889),  18  O.R.  293.  Nothing  had  been  added 
material  in  the  logs.  Every  part  of  them  was  the  plaintiffs’  prop- 
erty. 

Had  they  remained  with  defendants  at  Port  Arthur  the  plaintiff 
might  have  recovered  possession  of  the  logs  themselves  and  sold 
them  to  the  company:  Gilmour  v.  Buck  (1874),  24  C.P.  187;  Mc- 
Donald v.  Lane  (1882),  7 S.C.R.  462;  McGregor  v.  McNeil  (1882), 
32  C.P.  538.  An  equitable  title  would  be  sufficient:  Carter  v.  Long 
& Bisby  (1896),  26  S.C.R.  430,  436. 

So  also  she  might  have  recovered  the  logs  from  the  purchasers, 
.the  company,  if  they  detained  them:  Deal  v.  Potter  (1867),  26 

U.C.R.  578. 

Had  the  company  paid  the  defendants  the  price  the  plaintiff 
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could  have  waived  the  defendants’  tort  and  recovered  the  money 
as  money  had  and  received  by  the  defendants  to  her  use  on  a sale 
on  her  behalf:  Buckland  v.  Johnson  (1854),  15  C.B.  145,  per  Maule, 
J.,  p.  150  and  p.  165,  and  per  Cresswell,  J.,  at  p.  167;  Oughton  v. 
Seppings  (1830),  1 B.  & Ad.  241;  and  see  Lythgoe  v.  Vernon  (1860), 
5 H.  & N.  180. 


In  this  action  the  plaintiff  seeks  a declaration  that  she  is  entitled 
to  that  price.  Add  to  this  that  the  defendants  could  not  in  view 
of  the  plaintiffs’  claim  and  title  recover  the  price  from  the  company, 
nor  could  the  company  divide  it  between  them  and  the  plaintiff. 
By  her  intervention  she  ended  the  defendants’  right  to  it  and  became 
the  only  one  entitled  to  be  paid  by  the  company,  and  it  is  because 
the  company  were  left  in  doubt  whom  to  pay  that  they  caused 
these  parties  to  interplead. 

The  substantial  question  in  this  issue  is  who  was  the  owner  of 
the  piles. 

At  the  trial  when  it  appeared  that  the  cutting  was  before  the 
plaintiff’s  deed,  her  counsel  applied  for  leave  to  amend  by  joining 
her  husband  as  co-plaintiff  and  put  in  his  consent  thereto.  The 
motion  stood  over  till  all  the  evidence  should  be  heard. 

In  support  of  the  application  Bryce  Brothers  v.  Kinnee  (1892), 
14  P.R.  509,  was  cited,  and  subsequently  the  learned  counsel  for 
the  defendants  referred  to  the  language  of  the  Court  of  Appeal  at 
p.  278  in  Canadian  Pacific  R.W.  Co.  v.  Rat  Portage  Lumber  Co. 
(1905),  10  O.L.R.  273,  as  shewing  that  the  amendment  could  not  be 
made.  Even  had  I the  power  under  the  interpleader  order  or 
otherwise,  and  in  the  absence  of  the  company  whose  money  was 
paid  in  and  who  might  not  have  made  the  application  for  inter- 
pleader, if  neither  plaintiff  nor  defendants  were  entitled,  I do  not 
make  the  order,  as  I consider  it  unnecessary. 

I find  the  issue  in  favour  of  the  plaintiff  to  the  extent  of  $3,750.1 1, 
being  the  proceeds  of  1,214  piles  out  of  1,224,  erroneously  stated 
as  1,230  in  the  issue-,  and  that  the  plaintiff  is  therefore  entitled  to 
the  whole  sum  of  $3,745.71  paid  into  court,  with  any  accumulated 
interest  thereon. 


I direct  that  the  same  be  paid  out  to  her,  and  that  the  plaintiff’s 
costs  of  the  issue  and  of  the  interpleader  application  be  paid  by  the 
defendants. 
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I do  not  further  interfere  with  the  proceedings  in  the  original 
action. 

The  appeal  was  argued  on  March  18th,  1907,  before  Falcon- 
bridge,  C.J.K.B.,  and  Britton  and  Clute,  JJ. 

W.  H.  Blake,  K.C.,  for  the  defendant,  appellant,  contended  that 
the  plaintiff,  who  had  no  interest  in  the  timber  when  it  was  taken, 
could  not  have  become  owner  of  it  by  a document  which  was  only 
intended  to  pass  the  land:  Ball's  Leading  Cases  in  Tort,  p.  376; 
Owen  v.  Knight  (1837),  5 Scott  307;  Smith  v.  Milles  (1786),  1 T.R. 
475;  Canadian  Pacific  R.W.  Co.  v.  Rat  Portage  Lumber  Co.,  it) 
O.L.R.  273;  Amer.  and  Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  28,  p.  658; 
that  there  is  no  authority  that  an  owner  can  sue  an  innocent  pur- 
chaser of  a stolen  thing,  who  has  innocently  sold  it:  Clerk 

Lindsell  on  Torts,  4th  ed.,  p.  358;  that,  if  the  plaintiff  had  any  right 
of  action  against  the  defendants,  it  must  be  for  conversion,  and  the 
only  damages  recoverable  would  be  the  value  of  the  trees  as  they 
stood  in  the  ground;  she  could  have  no  right  to  the  specific  timber 
or  the  proceeds  of  the  sale  of  it:  White  v.  Spettigue  (1845),  13  M.  & 
W.  602;  that  in  fact  the  plaintiff  had  no  right  of  action  against  the 
defendant  here  either  in  trespass,  contract,  or  conversion;  that 
she  could  not  recover  from  him  merely  because  the  property  had 
passed  through  his  hands;  that  there  is  no  distinction  between  re- 
covering money  which  has  been  intercepted  before  it  reaches  the 
purchaser,  and  recovering  from  the  purchaser  after  it  has  reached 
him:  Peer  v.  Humphrey  (1835),  2 A.  & E.  495;  Lamine  v.  Dorrell 
(1706),  2 Ld.  Raym.  1216;  Brewer  v.  Sparrow  (1827),  7 B.  & Cr. 
310;  Scott  v.  Surman  (1743),  Willes  400,  407;  Amer.  and  Eng. 
Encyc.  of  Law,  2nd  ed.,  vol.  15,  p.  1111;  that  if  the  defendants  were 
to  be  placed  in  the  position  of  an  agent,  they  were  entitled  to  be  in- 
demnified for  their  outgoings:  In  re  United  Merthyr  Collieries  Co. 
(1872),  L.R.  15  Eq.  46;  Trotter  v.  Maclean  (1879),  13  Ch.D.  574; 
Jegon  v.  Vivian  (1871),  L.R.  6 Ch.  742,  762;  Livingstone  v.  Raw- 
yards  Coal  Co.  (1880),  5 App.  Cas.  25;  Powell  v.  Rees  (1837),  7 
A.  & E.  426;  Railway  Company  v.  Hutchins  (1877),  32  Ohio  571 ; that 
whether  the  plaintiff  was  entitled  to  the  actual  damage,  or  to 
the  profit  made  out  of  the  transaction,  in  neither  case  could  it  be 
said  that  the  fund  in  court  represented  either  of  these. 

C.  A.  Moss,  for  the  plaintiff,  contended  that  the  sole  question 
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was  whether  the  money  the  proceeds  of  the  logs  belonged  to  the 
plaintiff  or  the  defendants;  that  the  defendants’  remedy  was  against 
those  from  whom  they  bought;  that  they  were  contending  here 
that  they  were  entitled  to  recover  from  Barnett  & McQueen,  in 
preference  to  the  plaintiff;  that  there  is  no  such  thing  as  a purchaser 
without  notice  of  chattels,  unless  some  question  of  estoppel  arises, 
and  no  such  question  arose  here:  Union  Bank  v.  Rideau  Lumber 
Co.  (1902),  4 O.L.R.  721,  per  Garrow,  J.A.,  at  p.  726;  that  this  was 
an  interpleader  issue  not  an  action  for  conversion;  and  that  if  it 
came  to  a question  of  damages,  the  plaintiff  was  entitled  to  be  put 
in  the  same  position  as  before  the  timber  was  taken. 


April  22.  The  judgment  of  the  Court  was  delivered  by 
Clute,  J.  : — Appeal  from  the  judgment  of  Magee,  J.,  dated 
31st  of  January,  1907,  on  an  interpleader  issue  tried  at  Port 
Arthur,  wherein  the  plaintiff  affirms  and  the  defendants  deny, 
that  on  the  29th  of  September,  1905,  the  plaintiff  was  entitled 
to  $3,781.11,  moneys  paid  into  court  by  the  Barnett  & McQueen 
Co.,  Ltd.,  being  proceeds  of  1,224  spruce  and  tamarack  piles  claimed 
by  the  plaintiff  to  have  been  cut  on  the  plaintiff’s  land  as  against 
the  defendants  who  delivered  the  piles  to  the  company  before  the 
said  date. 

The  facts  are  fully  stated  in  the  judgment  of  the  learned  trial 
Judge,  who  found  the  issue  in  favour  of  the  plaintiff,  and  directed 
that  the  balance  in  court  $3,745.71,  with  interest,  be  paid  out  to 
her. 

There  is  very  little  dispute  about  the  facts.  Prior  to  the  2nd 
of  June,  1905,  the  plaintiff’s  husband,  George  Faulkner,  owned  the 
lots  on  which  the  timber  was  cut,  and  on  that  day  conveyed  the 
same  to  his  wife  for  valuable  consideration.  The  timber  was  cut 
and  removed  from  the  lot  in  question  prior  to  the  deed  by  the 
husband  to  the  wife,  but  neither  the  husband  nor  the  wife  knew 
that  this  trespass  had  been  committed.  The  timber  was  cut  and 
removed  without  any  colour  of  right.  There  is  no  doubt  from  the 
evidence  that  the  husband  intended  to  convey  the  land  with  the 
timber  upon  it  to  the  plaintiff,  and  both  parties  to  the  deed  supposed 
he  had  done  so  until  they  subsequently  found  that  the  timber  had 
been  removed  from  the  property. 
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The  learned  trial  Judge  found — and  I see  no  reason  to  disturb 
his  finding — that  the  defendants  had  no  knowledge  as  to  the  owner- 
ship of  the  timber.  The  defendants  purchased  the  timber  from 
Dunn  and  Evoy,  who  had  committed  the  trespass,  for  $2,451.66. 
They  claimed  to  have  expended  $430  in  removing  the  same  to  Port 
Arthur,  although  Horne,  their  witness,  puts  this  expense  as  $150. 
They  also  expended  for  labour  in  cutting  off  the  butt  ends  of  the 
piles  $137.  The  trial  Judge  also  finds  that  the  company  accepted 
from  the  defendants  1,214  piles  which  came  from  the  lot  in  question, 
amounting,  at  the  contract  price,  to  $3,750.11.  He  further  finds, 
“that  all  these  were  cut  and  removed  to  the  ice  just  outside  the 
limits  of  lot  1 before  the  date  of  that  deed  to  the  plaintiff,  but  that 
neither  the  plaintiff  nor  her  husband  had  any  knowledge  thereof 
at  the  execution  of  that  deed.  As  that  deed  appears  to  have  been 
for  valuable  consideration,  I must  assume  that  both  parties  sup- 
posed the  timber  to  be  there.  The  consideration  included  it,  and 
the  wife  would  be  entitled  to  it  as  vendee,  even  if  the  deed  does  not 
have  the  effect  of  conveying  it  to  her  as  part  of  the  realty  severed 
by  a stranger  without  the  knowledge  or  consent  of  the  owner,  and 
therefore  not  deprived  of  its  character  of  realty  as  between- grantor 
and  grantee.” 

I think  there  can  be  no  doubt,  as  between  the  husband  and  wife, 
that  the  wife  was  entitled  to  the  timber  in  question,  and  it  does 
not  lie  in  the  mouth  of  the  trespasser  to  change  this  right  between 
husband  and  wife.  The  plaintiff  is  therefore  entitled  to  recover 
the  value  of  the  timber  to  the  same  extent  as  against  the  wrongdoer 
as  she  would  have  been  if  the  timber  had  not  been  cut  until  after 
the  date  of  her  deed. 

The  substance  of  the  issue,  not  the  form  merely,  is  to  be  looked 
at,  and  inasmuch  as  the  plaintiff  claimed  this  timber  by  deed 
through  her  husband,  and  he  was  willing  to  be  joined  as  a party, 
I should  have  thought  that  the  amendment  applied  for  might  have 
been  granted.  The  form  of  the  issue  would  not  have  been  changed 
in  substance,  because  the  wife  would  be  simply  using  her  husband’s 
name  with  her  own  to  recover  the  property  which  belonged  to  her, 
and,  therefore,  I think  that  Canadian  Pacific  R.W.  Co.  v.  Rat 
Portage  Lumber  Company,  10  O.L.R.  273,  does  not  apply  to  preclude 
such  an  amendment.  But  I agree  with  the  trial  Judge  that  the 
amendment  was  unnecessary. 
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The  question  then  remains,  what  portion  is  the  plaintiff  entitled 
to  recover  of  the  moneys  paid  into  court?  In  Smith  v.  Baechler, 
18  O.R.  293,  it  was  held  that  in  an  action  for  conversion  of 
plaintiff’s  logs  the  measure  of  damages  was  the  value  of  the  logs 
as  if  they  were  in  the  defendants’  yard  at  the  time  they  were  de- 
manded by  the  plaintiff,  without  any  reduction  for  cutting  and 
hauling.  It  appeared  that  the  defendant  knew  he  was  buying  logs 
taken  from  the  plaintiff’s  land,  or  at  least  that  he  suspected  that 
such  was  the  fact,  and  wilfully  abstained  from  inquiry.  Semble 
had  the  defendant  been  an  innocent  purchaser  a different  measure 
of  damages  might  have  been  applied. 

In  Hilton  v.  Woods  (1867),  L.R.  4 Eq.  432,  referred  to  in  the 
last  case,  in  assessing  compensation  for  coal  wrongfully  taken,  the 
Court  being  of  opinion  that  it  was  so  taken  inadvertently  and  not 
fraudulently,  held  that  the  owner  was  only  entitled  to  the  fair  value 
of  such  coal  as  if  the  coal  field  had  been  purchased  at  the  fair  market 
value  of  the  district. 

In  re  United  Merthyr  Collieries  Company,  L.R.  15  Eq.  46, 
it  was  held  that  where  coal  has  been  wrongfully  taken  by  working 
into  the  mine  of  an  adjoining  owner,  the  trespasser,  in  the  absence 
of  any  suggestion  of  fraud,  will  be  treated  as  the  purchaser  at  the 
pit’s  mouth,  and  the  damages  must  be  the  market  value  of  the  coal 
at  the  pit’s  mouth,  less  the  actual  disbursements,  not  including  any 
profit  or  trade  allowance  for  severing  and  bringing  it  up  the  bank, 
so  as  to  place  the  owner  in  the  same  position  as  if  he  had  himself 
severed  and  raised  the  coal. 

In  Livingstone  v.  Rawyards  Coal  Company,  5 App.  Cas.  25, 
where  coal  had  been  taken  from  the  owner  in  ignorance,  there  being 
no  fraud,  it  was  held  that  the  value  of  the  coal  taken  must  be  the 
value  of  the  coal  for  the  person  from  whom  it  is  taken  at  the  time 
it  is  taken,  together  with  any  damage  done  in  the  taking.  See 
also  Jegon  v.  Vivian , L.R.  6 Ch.  742. 

The  plaintiff’s  claim  in  the  original  action  is  for  $3,500  damages 
for  cutting  and  taking  timber  off  the  lot  in  question  and  for  a 
declaration  as  against  the  defendants  that  the  plaintiff  is  entitled 
to  the  proceeds  of  the  said  timber.  This  action  was  brought  against 
the  defendants  in  the  issue  and  against  the  Barnett  & McQueen 
Company.  The  Barnett  & McQueen  Company  obtained  leave  to 
pay  the  amount  into  court  less  their  costs  of  the  application,  and 


XIV.] 


ONTARIO  LAW  REPORTS. 


371 


issue  was  directed  as  to  the  ownership  of  the  money  in  Court. 

The  case  is  not  identical  with  any  case  that  I have  been  able  to 
find.  The  money  having  been  paid  into  Court,  the  plaintiff  claiming 
the  same  has  elected  to  take  the  proceeds  of  the  sale.  At  the  time 
the  timber  was  cut  and  removed  she  was  not  the  owner  of  the  land. 
She  becomes  entitled  to  claim  the  proceeds  by  having  purchased 
the  land  on  the  supposition  that  the  timber  was  still  upon  it.  I 
do  not  see,  therefore,  how  an  action  for  trespass  to  the  land  can  be 
maintained  by  her,  because  at  the  time  of  the  trespass  she  was  not 
the  owner.  She  is  only  entitled  to  the  proceeds  of  the  sale  of  the 
timber  by  reason  of  the  subsequent  sale  to  her  made  upon  the 
assumption  that  the  timber  was  still  upon  the  land.  She  elects  by 
bringing  the  action  in  her  own  name  to  treat  the  severed  portion  as  a 
chattel.  Indeed,  I think  no  other  form  of  action  could  be  main- 
tained by  her  having  regard  to  the  date  of  the  deed.  This  being 
so,  it  would  seem  that  she  is  entitled  to  recover  only  its  value  when 
first  severed:  Clerk  & Lindsell’s  Law  of  Torts,  4th  ed.,  p.  275. 

In  Martin  v.  Porter  (1839),  5 M.  & W.  351,  which  was  an  action 
of  trespass  for  wrongfully  taking  coal,  Parke,  B.,  said  that  had 
the  action  been  in  trover  the  plaintiff  would  have  been  entitled  to 
the  value  of  the  coal  as  a chattel  at  the  pit's  mouth,  or  on  the  canal 
bank,  or  wherever  he  found  it,  without  any  deduction  whatever. 

In  Wood  v.  Morewood  (1842),  3 Q.B.  440,  there  was  introduced 
the  qualification  that  if  the  defendant  was  not  guilty  of  any  fraud 
or  negligence,  but  acted  fairly  and  honestly  in  the  full  belief  that  he 
had  a right  to  do  what  he  did,  the  plaintiff  could  only  recover  the 
fair  value  of  the  minerals  as  if  the  same  had  been  purchased  from 
him  by  the  defendant.  The  rule  so  qualified  was  adopted  by  the 
equity  Courts:  Jegon  v.  Vivian,  L.R.  6 Ch.  742,  and  is  now  the 
recognized  rule  upon  the  subject:  Taylor  v.  Mostyn  (1886),  33  Ch. 
D.  226;  Livingstone  v.  Rawyards  Coal  Co.,  5 App.  Cas.  25;  Clerk 
& Lindsell's  Law  of  Torts,  4th  ed.,  p.  359. 

In  Peruvian  Guano  Co.,  Limited,  v.  Dreyfus  Brothers  & Co., 
[1892]  A.C.  166,  these  and  other  authorities  are  reviewed.  Lord 
Macnaghten  having  referred  to  the  other  cases,  quotes  (at  p.  175) 
the  language  of  Lord  Cairns  in  the  Livingstone  case  (at  p.  32)  as 
follows:  “Of  course  the  value  of  the  coal  taken  must  be  the  value 
to  the  person  from  whom  it  was  taken,  because  I do  not  understand 
that  there  is  any  rule,  in  this  country,  or  in  Scotland,  that  you  have 


D.C. 

1907 

Faulkner 

v. 

Greer. 
Clute,  J. 


372 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1907 

Faulkner 

v. 

Greer. 

Clute,  J. 


the  right  to  follow  the  article  which  is  taken  away,  the  coal  which 
is  severed  from  the  inheritance,  into  whatever  place  it  may  be 
carried  or  under  whatever  circumstances  it  may  come  to  be  dis- 
posed of,  and  to  fasten  upon  any  increment  of  value  which  from 
exceptional  circumstances  may  be  found  to  attach  to  that  coal. 
The  question  is,  what  may  fairly  be  said  to  have  been  the  value  of 
the  coal  to  the  person  from  whose  property  it  was  taken  at  the  time 
it  was  taken.”  Lord  Macnaghten  then  proceeds:  “ Those  observa- 
tions, which  are  in  accordance  with  the  principles  laid  down  in 
Reid  v.  Fairbanks  (1853),  13  C.B.  692,  seem  to  me  to  be  of  the  great- 
est importance,  because  I do  not  understand  that  they  are  nec- 
essarily confined  to  the  case  of  coal  trespass,  and  it  cannot  be  denied 
that  the  payment  of  freight  in  the  present  case  was  at  least  as  ex- 
ceptional a circumstance  as  the  bringing  to  bank  of  the  coal  in  the 
case  which  Lord  Cairns  was  considering.” 

In  the  Union  Bank  v.  Rideau  Lumber  Co.,  4 O.L.R.  721,  and 
Bulli  Coal  Mining  Co.  v.  Osborne,  [1899]  A.C.  351,  many  authorities 
bearing  upon  this  question  are  reviewed.  In  the  former  case  the 
defendants  had  wrongfully  and  wilfully  cut  and  carried  away  timber 
from  the  plaintiff's  limits  and  the  plaintiff  sued  in  trespass.  It 
was  there  held  that  the  damages  should  be  measured  by  (1)  the 
value  of  the  timber  after  it  was  severed  and  manufactured,  so  far 
as  it  was  manufactured,  while  on  the  timber  limits  of  the  plaintiffs, 
immediately  before  the  defendants  removed  it;  (2)  such  sum  as 
represented  the  extent  which  the  limits  were  injured,  if  any;  (3) 
damages  to  the  limits  by  acts  of  the  defendants,  as  wasteful  methods 
in  cutting  and  using  the  surface  to  pass  and  repass,  etc.  That 
being  an  action  of  trespass,  I do  not  think  it  can  be  applied  wholly 
to  the  present  case. 

In  the  present  case  the  defendants  were  not  the  original  wrong- 
doers. They  bought  without  knowledge  of  the  trespass;  they  have 
added  to  the  value  of  the  timber  by  its  transport  to  Port  Arthur. 
The  plaintiff  does  not  claim  the  timber  in  specie.  The  plaintiff  has 
in  a sense  affirmed  the  sale,  both  to  the  defendants  and  the  subse- 
quent sale  to  the  Barnett  & McQueen  Company.  The  present 
judgment  gives  to  the  plaintiff  the  proceeds  of  the  last-mentioned 
sale.  I do  not  think  this  is  equitable.  I think  the  equitable  rule 
laid  down  in  the  above  cases  should  be  applied.  We  are  not  dealing 
with  the  original  trespasser.  What  then  ought  to  be  the  measure 
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of  damages  to  be  allowed  the  plaintiff?  The  plaintiff  is  entitled  to 
receive  the  value  of  the  timber  taken,  that  is,  the  value  of  the  timber 
to  the  plaintiff  as  it  stood.  She  is  not  entitled  “to  fasten  upon  any 
increment  of  value  which  from  exceptional  circumstances  may  be 
found  to  attach’  ’ to  the  timber. 

This  value  of  the  timber  should  not  be  scrutinized  too  closely 
or  weighed  in  golden  scales.  This  value  may  be  placed  at  $600  at 
the  date  of  the  deed,  and  the  plaintiff  is  entitled  to  interest  from  the 
2nd  of  June,  1905,  upon  that  amount,  together  with  the  costs  of 
the  action  and  of  the  issue,  of  the  interpleader  application  and 
trial,  and  of  this  appeal,  and  on  these  several  sums  being  paid  to  her 
out  of  the  moneys  now  in  court,  the  balance  may  be  paid  out  to 
the  defendants. 
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[RIDDELL,  J.] 

Re  Archer. 

Will — Construction — Devise — Vested  Estate  Liable  to  be  Divested — Gift  over 

to  Church — Statutes  of  Mortmain — Failure  of  Gift — 63  Viet.  ch.  135  (O.) 

— Construction  of— Lapsed  Devise — Absence  of  Residuary  Clause — In- 
testacy. 

The  testator  made  his  will  on  the  17th  December,  1885,  and  died  on  the  25th 
December,  1885.  He  bequeathed  to  his  wife  all  the  rents  and  profits 
arising  or  accruing  from  his  real  or  personal  estate,  during  her  lifetime, 
and  at  her  decease  the  rents  and  profits  of  his  real  estate  to  Jane  McA. 
during  her  lifetime,  and  at  her  decease  he  devised  his  real  estate  (describing 
it)  to  her  son  William,  his  heirs  and  assigns,  but  if  William  should  die 
without  issue  before  his  mother,  she  was  to  have  one-half  of  the  real  estate 
to  dispose  of  as  she  might  think  fit,  and  the  other  half  was  to  go  to  the 
Presbyterian  Church  in  Canada.  There  was  no  residuary  clause.  The 
widow  died  on  the  26th  March,  1886,  and  William  on  the  3rd  November, 
1889,  under  the  age  of  7 years,  his  mother  surviving  him: — 

Held , that  William  took  a vested  estate,  liable  to  be  divested  upon  his  death 
in  the  lifetime  of  his  mother;  that  one  moiety  had  been  divested  beyond 
dispute,  and  as  to  the  other,  that  a provision  for  divesting  is  not  rendered 
of  no  avail  by  the  fact  that  the  gift  over  is  void  by  the  Statutes  of  Mort- 
main. 

Robinson  v.  Wood  (1858),  6 W.R.  728,  27  L.J.  Ch.  726,  followed. 

Held,,  also,  that  the  gift  over  to  the  church,  if  effective,  vested  in  the  church 
not  later  than  the  death  of  the  infant,  in  1889;  and,  therefore,  the  statute 
63  Viet.  ch.  135  (O.)  was  not  applicable;  moreover,  that  Act,  when  it 
provides  that  “all  gifts,  devises  . . . which  have  been  or  shall  here- 

after be  made  to  or  intended  for  the  Presbyterian  Church  in  Canada  . . . 
shall  vest  in  the  said  board  of  trustees/’  must  refer  to  valid  and  effective 
gifts,  not  to  such  as  are  void  by  the  statutes  or  otherwise;  and,  therefore, 
the  gift  over  to  the  church  was  void  by  the  Statutes  of  Mortmain. 

Held,  lastly,  that,  there  being  no  residuary  devise,  there  was  an  intestacy  as 
to  the  moiety  intended  for  the  church. 

Motion  under  Rule  938  for  a summary  order  determining  cer- 
tain questions  arising  upon  the  will  of  William  Archer,  deceased. 

The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Riddell,  J.,  in  the  Weekly  Court,  on 
the  4th  April,  1907. 

T.  D.  Delamere,  K.C.,  for  Jane  McArthur,  the  applicant. 

H.  C assets,  K.C.,  for  the  Presbyterian  Church  in  Canada. 

W.  Cook,  for  the  heirs  at  law  of  William  Archer. 

D.  Macdonald,  for  the  executors  of  the  will  of  William  Archer. 

F.  C.  L.  Jones,  for  the  executors  of  the  will  of  Charles  McArthur. 


April  5.  Riddell,  J.: — William  Archer  made  his  will  on  the 
17th  December,  1885,  and  died  on  the  25th  December,  1885,  the 
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will  being  • admitted  to  probate  on  the  21st  January,  1886.  The 
provisions  of  the  will  of  importance  to  be  considered  here  are  as 
follows:  u I give  and  bequeath  to  my  beloved  wife  Ann  ...  all 
the  rents  and  profits  arising  or  accruing  from  real  or  personal  estate 
. . . belonging  to  me  . . . during  her  lifetime,  and  at  her 

decease  my  will  is  that  the  said  rents  and  profits  of  my  real  estate 
. . . shall  go  to  Jane  McArthur  . . . during  her  lifetime, 

and  at  her  decease  I give  and  devise  my  real  estate,  consisting  of 
the  north-west  quarter  of  lot  number  12  in  the  9th  concession  of 
. . . . Vaughan  to  her  son  William  Archer  McArthur,  his 

heirs  and  assigns  . . . but  if  the  said  William  Archer  McArthur 

should  die  without  issue  before  his  mother  Jane  McArthur,  she  is 
to  have  the  one-half  of  the  said  real  estate  to  dispose  of  as  she  may 
think  fit,  and  the  other  half  is  to  go  to  the  Presbyterian  Church  in 
Canada.” 

There  is  no  residuary  clause. 

The  widow  Ann  died  on  the  26th  March,  1886,  and  William 
Archer  McArthur  died  on  the  3rd  November,  1889,  under  the  age 
of  7 years. 

The  question  to  be  determined  is,  who  is  entitled  to  the  land? 

Counsel  for  Jane  McArthur  argues  that  an  interest  in  the  land 
became  vested  in  the  infant  at  least  upon  the  death  of  the  widow7; 
that  the  gift  to  the  Presbyterian  Church  is  void  by  the  Statutes  of 
Mortmain;  that  the  divesting  can  take  place,  and  could  be  intended 
to. take  place,  only  if  and  when  the  gift  over  can  take  effect;  and 
that,  consequently,  while  the  estate  of  the  infant  is  as  to  one  moiety 
divested,  and  so  vested  in  his  client,  the  other  moiety  is  not  divested, 
and  therefore  belongs  to  the  estate  of  the  infant. 

Counsel  for  the  Presbyterian  Church  contends  that  the  whole 
estate  of  the  infant  is  divested,  and  that,  while  at  the  time  of  the 
death  of  the  testator  the  Church  could  not  have  taken,  subsequent 
legislation  has  cured  that  difficulty. 

Counsel  for  the  next-of-kin  of  the  testator  argues  that  the  estate 
of  the  infant  is  wholly  divested;  that  as  to  one  moiety  there  is  a 
lapse;  and,  there  being  no  residuary  devise,  there  is  an  intestacy 
as  to  that  moiety. 

I am  of  opinion  that  this  last  contention  is  entitled  to  prevail. 

Admittedly  Jane  McArthur  had  upon  the  death  of  the  widow 
an  estate  for  life,  and  there  was  also  an  estate  in  her  son.  This 
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estate  of  the  son,  vested  as  it  was,  was  liable  to  be  divested  upon 
his  death  in  the  lifetime  of  his  mother.  It  is  not  disputed  that  the 
one  moiety  has  been  divested.  Indeed,  none  of  these  propositions 
can  be  successfully  disputed,  in  view  of  the  authorities. 

Whether  there  can  ever  be  a case  in  which  one  moiety  of  an 
estate  so  vested  may  be  divested,  while  the  other  moiety  remains 
vested,  I need  not  determine:  see  Gatenby  v.  Morgan  (1876),  1 
Q.B.D.  685.  The  moiety  in  dispute  cannot  in  any  case  be  less 
liable  to  divestment  than  if  it  were  the  sole  devise  over;  and  it  has 
been  settled  that  a provision  for  divesting  is  not  rendered  of  no 
avail  by  the  fact  that  the  gift  over  is  void  by  the  Statutes  of  Mort- 
main, though  that  gift  be  for  all  other  purposes  void:  Robinson  v. 
Wood  (1858),  6 W.R.  728,  27  L.J.Ch.  726. 

The  leading  case  is  Doe  d.  Blomfield  v.  Eyre  (1848),  5 C.B.  713. 
In  this  there  was  an  appointment  to  A.,  her  heirs  and  assigns,  but 
in  case  of  the  happening  of  ano  vent  (which  did  actually  happen) 
then  to  B.  B.  was  a person  incapable  of  taking.  It  was  held, 
nevertheless,  in  Cam.  Scacc.  that  the  estate  was  divested.  Parke, 
B.,  giving  the  judgment  of  the  Court,  p.  746,  says:  “If  a testator 
were  to  devise  to  A.  B.  in  fee,  and  to  direct  that,  in  the  event  of 

A.  B.  dying  in  the  lifetime  of  J.  S.,  the  estate  should  go  over  to  a 
charity,  it  surely  is  perfectly  clear  that,  if  A.  B.  died  in  the  lifetime 
of  J.  S.,  he,  A.  B.,  or  rather  his  heirs,  would  lose  the  estate.  . . . 
The  estate  of  A.  B.  is  in  such  case  defeated,  not  by  the  giving  over 
of  the  estate  to  the  charity,  but  by  the  happening  of  the  event  on 
which  the  testator  intended  it  should  go  over.”  And  he  adds: 
“How  she  {i.e.,  the  settlor)  would  have  disposed  of  it,  if  she  had 
known  that  she  could  not  give  it  in  the  mode  proposed  by  her  will, 
can  only  be  matter  of  conjecture.  One  thing  quite  certain,  is,-  that 
she  has  not  expressed  any  intention,  that  in  the  events  which  have 
happened  John  (A.)  should  take;  and,  as  he  can  only  be  entitled 
by  virtue  of  an  expressed  intention  in  his  favour,  we  think  that  he 
fails  to  establish  any  right.” 

This  last  remark  is  applicable  to  the  case  under  consideration. 

In  O’ Mahoney  v.  Burdett  (1874),  L.R.  7 H.L.  388,  there  was  a 
gift  of  £1,000  consols  to  A.  for  life,  after  her  death  to  her  daughter 

B. ,  “if  B.  should  die  unmarried  or  without  children,  the  consols 
I here  will  to  revert  to  C.,”  and  D.  was  appointed  residuary  legatee. 
A.  and  C.  died  in  the  lifetime  of  the  testatrix.  B.  entered  into 
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possession  and  died  without  children.  It  was  held  that  the  death 
of  C.  in  the  lifetime  of  the  testatrix  had  no  effect  upon  the  divest- 
ment of  the  gift  to  B.  upon  her  dying,  and  that,  there  being  a 
lapse,  the  residuary  legatee  became  entitled. 

In  Hurst  v.  Hurst  (1882),  21  Ch.D.  278,  certain  property  was 
given  to  trustees  upon  trust  to  permit  H.  to  receive  the  rents  for 
his  lifetime,  and  after  his  death  to  convey  to  his  children,  with  a 
proviso  that  if  he  charged  or  incumbered  the  property  the  gift  to 
him  should  be  absolutely  forfeited,  and  the  gift  to  the  children  at 
once  take  effect.  He  did  incumber  the  estate,  and  it  was  held  by 
Fry,  J.,  and  the  Court  of  Appeal,  that  this  had  the  effect  of  for- 
feiting the  life  estate  of  H.,  although  H.  had  no  children,  so  that 
there  were  no  persons  to  take  the  gift  over.  See  also  Donohoe  v. 
Mooney  (1891),  27  L.R.  Ir.  26. 

The  rule  is  different  where  it  can  be  inferred  that  the  intention 
of  the  intestator  is  that  the  divesting  shall  not  take  place  unless 
the  gift  over  can  be  effective,  as  in  Crozier  v.  Crozier  (1873),  L.R.  15 
Eq.  282,  and  Monck  v.  Croker,  [1900]  1 Ir.  56,  wrongly  cited  in 
Theobald,  5th  ed.,  at  p.  570,  as  in  [1899]  1 Ir.  The  rule  also  seems 
to  be  different  where  the  name  of  the  proposed  beneficiary  is  not 
inserted  in  the  will:  per  Lord  Selborne  in  O’ Mahoney  v.  Burdett, 
L.R.  7 H.L.  at  p.  407. 

The  decision  in  Robinson  v.  Wood  is  directly  in  point;  it  seems 
to  be  in  accord  with  previous  authority,  and  not  to  have  been 
questioned.  I therefore  follow  it. 

The  next  question  is:  “Is  the  gift  to  the  Presbyterian  Church 
void  under  the  statute?” 

I may  disregard  R.S.O.  1897,  ch.  112,  55  Viet.,  ch.  20,  which 
applies  to  wills  of  persons  dying  on  or  after  the  14th  April,  1892, 
only.  The  decision  in  Re  Barrett  (1905),  10  O.L.R.  337,  cannot 
assist  the  Church. 

The  Acts  I must  consider  are  R.S.O.  1897,  ch.  333,  sec.  7;  22  & 
23  Car.  II.  ch.  10;  R.S.O.  1877,  ch.  216;  and  63  Viet.  ch.  135  (O.) 
It  is  admitted  that  unless  the  last-named  Act  assists  the  Church, 
the  gift  is  void;  but  it  is  argued  that  the  gift  to  the  Church  not 
having  yet  come  into  possession,  it  must  be  governed  by  the  law 
now  in  force,  and  that  the  law  is,  in  virtue  of  this  Act,  such  as  to 
make  the  gift  effective.  I do  not  think  either  contention  is  well 
founded.  The  gift,  if  effective,  vested  in  the  Church  not  later  than 
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the  death  of  the  infant — and  that,  admittedly,  was  before  the 
passing  of  the  recent  Act.  The  rights  of  the  Church  must  be 

Re 

Archer. 

determined  at  least  that  early — and  the  law  then  was  fatal  to  the 
ChurclTs  claim. 

Moreover,  the  Act,  when  it  provides  that  “all  gifts,  devises, 
etc.,  . . . which  have  been  or  shall  hereafter  be  made  to  or 

intended  for  the  Presbyterian  Church  in  Canada  . . . shall 

vest  in  the  said  board  of  trustees/7  must  refer  to  valid  and  effective 
gifts,  devises,  etc.,  not  to  such  as  are  void  by  the  statutes  or  other- 
wise. The  vesting  is  only  to  be  as  effective  as  if  made  direct  to  the 
board.  It  never  was  intended  to  change  the  general  law  of  the 
land  by  an  enactment  passed  for  the  purpose  of  incorporating  a 
board  of  trustees  for  the  Church,  and  enabling  such  board  to  transact 
the  business  of  the  Church. 

The  next  question  is,  what  is  to  become  of  the  moiety  which  was 
intended  for  the  Church?  If  my  conclusions  are  sound,  there  has 
been  an  attempt  to  dispose  of  certain  property  which  has  failed. 
If  there  were  a’ residuary  devise,  this  would  fall  into  the  residue. 
As  there  is  no  residuary  devise,  there  is  an  intestacy.  This  moiety, 
then,  will  belong  to  the  estate  of  the  testator,  to  be  dealt  with  as 
though  not  mentioned  in  the  will  : O’  Mahoney  v.  Burdett,  L.R.  7 H.L 
388;  and  compare  In  re  Maybee  (1904),  8 O.L.R.  601;  Aplin  v. 
Stone , [1904]  1 Ch.  543. 

Costs  of  all  parties  out  of  the  moiety  of  which  the  gift  has  failed 
— those  of  the  executors  of  the  testator  between  solicitor  and 
client. 

E.  B.  B. 
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[IN  CHAMBERS.] 

Rex  v.  Colahan. 

Criminal  Law — Habeas  Corpus — Imprisonment  in  Default  of  Payment  of  Fine 

and  Costs — Tender  to  Deputy  Keeper  of  Gaol — Reasonable  Time — Rule  of 

Prison  as  to  Hour  of  Receipt  of  Fine — Effect  of — Discharge  of  Prisoner. 

A warrant  of  commitment  commanded  the  keeper  of  a common  gaol  to 
receive  the  defendant  into  his  custody  in  the  common  gaol,  there  to  im- 
prison him  for  30  days  unless  the  amount  of  a fine  and  costs  were  sooner 
paid  to  the  keeper.  The  defendant  was  apprehended  under  this  warrant 
and  received  by  the  gaoler  on  the  12th  March.  His  agent,  on  the  14th 
March,  at  10  minutes  before  8 o’clock  in  the  afternoon,  tendered  the  proper 
amount  of  the  fine  and  costs  to  the  person  in  charge,  the  deputy  keeper, 
who  refused  to  receive  the  money,  on  the  ground  that  there  was  a rule  of 
the  gaol  that  no  person  would  or  could  be  released,  on  payment  of  his  fine 
after  5 o’clock  in  the  afternoon,  until  the  next  morning: — 

Held , that  there  was  no  power,  statutory  or  common  law,  to  make  such  a 
rule,  and  that  the  tender  having  been  made  at  a reasonable  time  and  to 
the  proper  person,  the  prisoner  should  have  been  released;  and  having 
been  improperly  detained  after  the  tender,  he  was  entitled  to  be  discharged 
upon  habeas  corpus. 

Motion  by  James  Colahan,  the  defendant,  upon  the  return  of 
a writ  of  habeas  corpus  and  a writ  of  certiorari  in  aid,  for  an  order 
for  his  discharge  from  custody,  in  the  circumstances  mentioned  in 
the  judgment. 

The  motion  was  heard  by  Riddell,  J.,  in  Chambers,  on  the 
5th  April,  1907. 

J.  B.  Mackenzie,  for  the  defendant. 

T.  L.  Monahan,  for  the  Crown. 

April  6.  Riddell,  J.: — A writ  of  habeas  corpus,  with  a cer- 
tiorari in  aid,  was  granted  in  the  case  of  James  Colahan,  imprisoned 
in  the  common  gaol  of  the  county  of  York.  Upon  the  return,  a 
motion  was  made  before  me  for  the  discharge  of  the  prisoner. 

Many  objections  were  taken  to  the  proceedings  before  the  com- 
mitting magistrate,  involving  several  points  of  more  or  less  diffi- 
culty in  the  interpretation  of  the  Criminal  Code.  I do  not  pass 
upon  any  of  these  objections,  this  not  being  an  application  to 
quash  the  conviction — as  I think-  the  application  must  succeed 
upon  another  ground. 

Assuming  the  conviction  to  be  unexceptionable,  the  warrant  of 
commitment  provides:  “And  I do  hereby  command  you,  the  said 
keeper  of  the  said  common  gaol,  to  receive  the  said  James  Colahan 
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into  your  custody  in  the  said  common  gaol,  there  to  imprison  him 
(and  keep  him  at  hard  labour)  for  the  term  of  thirty  days,  unless 
the  said  several  sums  (and  dosts  and  charges  of  carrying  him  to  the 
said  common  gaol,  amounting  to  the  further  sum  of  sixty  cents) 
are  sooner  paid  unto  you,  the  said  keeper.”  The  amount  of  fine 
was  $10  and  of  costs  $10,  the  whole  sum  to  be  paid  being  thus 
$20.60. 

The  defendant,  having  been  apprehended  under  this  warrant, 
was  taken  to  the  common  gaol,  and  received  by  the  gaoler  on  the 
12th  March.  He  thereupon,  the  next  day,  through  his  solicitor, 
requested  one  Spencer  to  raise  the  money  and  pay  it.  Spencer 
accordingly  raised  the  sum  required,  $20.60,  and  on  the  14th 
March,  at  10  minutes  before  8 o’clock  in  the  afternoon,  tendered 
the  money  to  the  person  in  charge  of  the  gaol,  the  deputy  keeper. 
He  refused  to  receive  the  money,  on  the  ground  that  there  was  a 
rule  of  the  gaol  that  no  person  would  or  could  be  released,  on  pay- 
ment of  his  fine  after  5 o’clock  in  the  afternoon,  until  the  next 
morning.  At  the  same  time  Spencer  was  informed  that  there  was 
no  use  his  going  to  offer  the  amount  to  the  keeper  himself  (who, 
as  he  was  given  to  understand,  was  not  in  the  gaol),  as  this  rule 
was  in  force  governing  all  in  the  gaol. 

It  appears  that  this  rule  is  not  in  the  printed  book  of  rules, 
and  that  nothing  of  the  kind  exists  in  print,  except  a notice  in  front 
of  the  gaol  to  the  effect  that  “no  fine  will  be  received  or  bail  allowed 
after  5 p.m.” 

The  defendant  was  entitled  to  his  liberty  upon  paying  to  the 
keeper,  or  to  the  person  intrusted  by  the  keeper  with  authority  for 
such  purpose,  the  sums  mentioned  in  the  warrant.  The  deputy 
keeper  was  clearly  a person  put  by  the  keeper  in  his  place  for  such 
purpose,  and  the  tender  was  all  that  could  be  done  by  or  on  behalf 
of  the  prisoner  toward  payment.  This  tender  was  at  a reasonable 
time,  and  the  only  question  remaining  for  decision  is  as  to  the 
effect  of  the  “rule.” 

No  statutory  authority  exists  for  the  imposition  of  such  a rule, 
even  if  made  by  the  inspector:  R.S.O.  1897,  ch.  321,  sec.  12  (1); 
or  if  by  the  county  council:  sec.  12  (2).  The  power  to  pass  regu- 
lations does  not  extend  so  far  as  to  prevent  a prisoner,  through  his 
solicitor  or  agent,  transacting  business  at  any  reasonable  time  with 
any  one — keeper  or  deputy  keeper  included. 
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And  no  common  law  power  can,  I think,  be  found  inherent  in 
keeper,  county  council,  or  inspector,  justifying  such  a rule. 

No  doubt,  full  authority  exists  for  rules  and  regulations  for  the 
governance  of  prisons  and  for  the  conduct  and  control  of  those 
within;  but  I cannot  conceive  of  the  common  law  vesting  in  any 
individual  such  arbitrary  power  of  interference  with  the  common 
law  rights  of  the  subject. 

Of  course,  obedience  to  such  a rule,  if  the  rule  itself  be  not 
justified,  cannot  be  insisted  upon. 

In  Cobbett  v.  Grey  (1850),  4 Ex.  729,  it  appeared  that  Sir  George 
Grey,  the  Secretary  of  State,  had  made  certain  regulations  as  to 
the  removal  of  a certain  class  of  prisoners  from  one  part  of  the 
Queen’s  prison  to  another.  The  plaintiff  came  within  the  class 
mentioned,  and  he  was,  under  these  regulations,  removed  to  a part 
of  the  prison  in  which  he  could  not  legally  be  confined,  except 
under  the  authority  of  these  regulations.  He  brought  an  action 
against  Sir  George  Grey  and  the  keeper  of  the  prison.  It  was  held 
by  the  Court  of  Exchequer  (Pollock,  C.B.,  Parke,  Alderson,  and 
Rolfe,  BB.),  that  the  Secretary  of  State  had  no  power  under  the 
statutes  to  make  such  regulations,  and  held  that  an  action  of 
trespass  lay  against  both  defendants. 

The  care  with  which  our  law  surrounds  the  liberty  of  the  subject 
with  every  safeguard  is  well  illustrated  by  that  case,  and  also  by 
the  case  of  Bint  v.  Lavender  and  Pitts  v.  Lavender  (1825),  1 C.  & P. 
659.  The  plaintiffs  were  imprisoned  in  the  Worcester  county  gaol; 
the  keeper  of  the  gaol  brought  them  to  the  court  house  in  that 
city  to  be  present  at  the  hearing  of  an  information  which  had  been 
exhibited  in  the  Crown  office  against  them  for  using  dogs  and 
snares  for  the  destruction  of  game:  see  Davies  v.  Bint,  Cooke,  et  at. 
(1824),  1 C.  & P.  439.  They  thereupon  brought  an  action  against 
the  keeper  for  false  imprisonment,  as  he  had  brought  them  through 
the  city  of  Worcester  not  having  a writ  of  habeas  corpus  or  Judge’s 
order  for  that  purpose.  They  obtained  a verdict  on  consent  in 
each  case  for  nominal  damages  and  full  costs. 

The  warrant  of  commitment  must  be  followed  strictly;  and, 
upon  the  prisoner  in  the  present  case  causing  the  tender  to  be 
made,  he  should  have  been  released. 

He  must  be  discharged. 


Riddell,  J. 
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If  I have  power  to'  order  that  no  action  is  to  be  brought  against 
any  person  for  the  imposition  of  the  rule  mentioned  or  for  the  con- 
tinued imprisonment  of  the  applicant  after  the  tender,  I make  such 
order. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Wallingford  v.  Ottawa  Electric  R.W.  Co. 

Street  Railways — Injury  to  Passenger  Alighting  from  Car — Negligence — Con- 
tributory Negligence — Crossing  behind  Car — Collision  with  Car  on  Parallel 
Track — Duty  to  Sound  Gong — Regulations — “Crossing” — Case  for  Jury — 
Costs — Discretion — A ppeal. 

The  plaintiff  was  a passenger  on  a car  of  the  defendants,  and  stepped  from  it 
while  it  was  in  motion,  as  it  reached  a street  crossing;  the  motorman  had 
been  signalled  to  stop,  but  failed  to  do  so.  The  plaintiff  alighted  safely, 
but  found  himself  in  front  of  a horse  and  cab  driven  swiftly  towards  him. 
In  order  to  avoid  a collision  with  the  horse,  and  also  in  order  to  cross  to 
the  west  side  of  the  street,  the  plaintiff  turned  behind  the  car  he  had  just 
left  and  passed  on  towards  the  other  track;  as  he  reached  it,  he  became 
aware  of  a car  coming  towards  him  at  a rapid  rate,  and  to  avoid  being  run 
down  he  flung  himself  on  the  fender,  thus  saving  his  life,  but  he  was  seriously 
injured.  In  an  action  to  recover  damages  for  his  injuries  he  was  a witness 
at  the  trial,  and  said  that  it  was  impossible  to  get  out  of  the  way  of  the  car; 
he  did  not  hear  the  gong  sound,  although  if  it  had  been  rung  he  would  have 
heard  it  By  one  of  the  regulations  forming  part  of  the  agreement  between 
the  city  corporation  and  the  defendants,  validated  by  57  Viet.  ch.  76  (O.), 
under  which  the  defendants  operated  their  cars  on  the  city’s  highways,  it 
was  provided  that  each  car  was  to  be  supplied  with  a gong,  to  be  sounded 
by  the  driver  when  the  car  approached  to  within  50  feet  of  each  crossing. 
This  was  not  brought  to  the  attention  of  the  Judge  at  the  trial.  The 
plaintiff,  however,  was  aware  that  it  was  the  usual  practice  to  sound  the 
gong  at  crossings,  and  he  expected  it  to  be  done  when  a car  was  approaching 
a crossing: — 

Held,  that,  even  if  the  regulation  had  not  the  force  of  a statutory  requirement, 
the  proof  of  failure  to  comply  with  a precaution  which  the  defendants  had 
recognized  as  important  for  the  safety  of  persons  using  the  crossing  on 
streets  occupied  by  the  railway,  was  evidence  for  the  jury  of  negligence 
in  the  conduct  of  the  car;  and  the  question  whether  the  gong  was  sounded 
was  for  the  jury. 

Semble,  per  Moss,  C.J.O.,  that  the  term  “crossing”  in  the  agreement,  is  in- 
tended to  indicate  any  place  on  or  along  the  streets  occupied  by  the  railway 
where  there  is  a walk  laid  for  the  purpose  of  enabling  foot  passengers  to 
cross  from  one  side  of  the  street  to  another,  and  where  the  cars  would  stop 
to  take  up  or  let  down  passengers;  and  is  not  confined  to  the  crossing  of 
an  intersecting  street. 

The  Court  declined  to  interfere  with  the  discretion  of  the  Court  below  in  with- 
holding costs  from  th,e  plaintiff,  in  setting  aside  a nonsuit  and  granting  a 
new  trial. 

Order  of  a Divisional  Court  affirmed. 

The  following  statement  of  facts  is  taken  from  the  judgment  of 
Moss,  C.J.O.: — 

Appeal  by  the  defendants  from  a judgment  of  a Divisional  Court 
setting  aside  the  judgment  entered  at  the  trial  by  Teetzel,  J.,  who, 
at  the  close  of  the  plaintiff's  case,  withdrew  it  from  the  jury,  and 
dismissed  the  action.  There  is  also  a cross-appeal  by  the  plaintiff 
against  the  part  of  the  judgment  of  the  Divisional  Court  that  deals 
with  the  costs  of  the  former  trial  and  of  the  appeal. 
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The  action  is  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  in  consequence  of  being  struck  by  an  electric  car  which 
was  being  operated  on  the  defendants’  line  of  railway  in  the  city 
of  Ottawa.  He  was  a passenger  on  a car  proceeding  in  a northerly 
direction  along  Sussex  street,  on  the  easterly  side  of  the  roadway, 
and  was  desirous  of  alighting  at  the  junction  of  Sussex  street  with 
Redpath  street,  which  enters  Sussex  street  from  the  east,  but  does 
not  intersect  it. 

On  nearing  the  crossing  over  Sussex  street  from  the  junction 
of  the  south  side  of  Redpath  street  with  the  east  side  of  Sussex 
street,  he  signalled  the  conductor,  who  rang  the  bell  to  warn  the 
motorman  to  stop  the  car.  The  crossing  is  one  at  which  the  cars 
ordinarily  stop  in  the  usual  course  to  permit  persons  to  enter  or 
alight,  and  there  is  a plank  walk  from  the  junction  across  Sussex 
street  to  the  sidewalk  on  the  west. 

The  speed  of  the  car  was  slackened,  apparently  in  obedience  to 
the  conductor’s  signal.  As  it  neared  the  crossing,  the  plaintiff 
stepped  upon  the  rear  platform,  prepared  to  alight,  when  the  car 
came  to  a standstill.  But  before  it  had  done  so,  or  the  plaintiff 
had  alighted,  the  conductor  rang  the  bell  to  proceed,  and  the  move- 
ment of  the  car  was  quickened.  By  this  time  the  front  end  had 
reached  the  crossing,  and,  as  it  was  evident  it  was  not  going  to  be 
drawn  up,  the  plaintiff  stepped  or  jumped  from  the  platform  or 
step.  He  alighted  safely,  but  found  himself  in  front  of  a cab,  with 
one  horse,  which  was  being  driven  swiftly  towards  him  from  the 
north  along  Sussex  street.  In  order  to  avoid  a collision  with  the 
horse,  and  also  in  order  to  cross  to  the  west  side  of  Sussex  street, 
to  which  he  was  bound,  the  plaintiff  turned  behind  the  car  he  had 
just  left,  and  passed  on  towards  the  other  track.  As  he  reached 
it,  he  became  aware  of  a car  coming  towards  him  at  a rapid  rate. 
To  avoid  being  run  down,  he  flung  himself  on  the  fender,  thus 
saving  his  life,  but  he  was  seriously  injured.  He  said  it  was  impos- 
sible to  get  out  of  the  way  of  the  car,  it  was  coming  so  fast,  without 
ringing  the  bell  or  gong;  he  had  the  start,  and  could  not  hold 
himself,  so  it  occurred  to  him  the  best  thing  he  could  do  was  to 
throw  himself  on  the  fender. 

He  said  he  did  not  hear  the  gong  sound,  although  if  it  had 
been  rung  he  would  have  heard  it.  By  one  of  the  regulations 
forming  part  of  the  agreement  between  the  city  of  Ottawa  and 
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the  defendants  under  which  they  operate  their  system  on  the  city 
highways,  it  is  provided  that  each  car  is  to  be  supplied  with  a gong, 
which  shall  be  sounded  by  the  driver  when  the  car  approaches  to 
within  50  feet  of  each  crossing,  but,  unfortunately,  the  attention 
of  the  learned  trial  Judge  was  not  drawn  to  it  or  some  of  the  other 
regulations,  which  seem  to  impose  duties  on  the  defendants  with 
respect  to  persons  being  on  or  crossing  the  streets  of  the  city.  It 

is,  however,  to  be  gathered  from  the  plaintiff’s  testimony  that  he 
was  aware  that  it  was  the  usual  practice  to  sound  the  gong  at 
crossings,  and  he  expected  it.  to  be  done  when  a car  was  approaching 
a crossing. 

The  learned  Judge  was  of  opinion  that  there  was  absence  of 
proof  that  it  was  the  defendants’  duty  to  sound  a gong,  or  that 
omitting  to  sound  it  caused  the  injury,  and  that  the  evidence 
shewed  that  the  plaintiff  was  injudicious  and  careless,  and  was 
himself  guilty  of  grave  negligence  in  stepping  on  the  track  without 
taking  the  precaution  of  looking  to  see  if  a car  was  approaching. 
And  he  withdrew  the  case  from  the  jury. 

Upon  appeal  the  Divisional  Court  reversed  the  judgment,  being 
of  opinion  that,  having  regard  to  the  plaintiff’s  statements,  the 
jury  might  reasonably  come  to  the  conclusion  that  he  was  aware 
of  the  rule  with  regard  to  the  sounding  of  the  gong  and  relied  on 

it,  and  that  if  the  gong  had  sounded,  the  plaintiff  would  have  been 
warned,  and  might  not  have  got  himself  into  a position  of  danger; 
in  short,  that  it  was  a question  for  the  jury  to  say  whether  he  had 
acted  in  a reasonable  manner  under  all  the  circumstances;  and 
a new  trial  was  directed. 
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The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  24th  January,  1907. 

H.  S.  Osier , K.C.,  for  the  defendants.  There  is  no  evidence  of 
negligence  on  the  part  of  the  defendants.  The  evidence  of  the 
plaintiff  himself  and  the  witnesses  called  on  his  behalf  clearly  shews 
that  the  accident  was  wholly  occasioned  by  the  negligence  of  the 
plaintiff  in  endeavouring  to  cross  Sussex  street  in  front  of  the  car 
of  the  defendants,  and  without  exercising  any  care  or  caution  to 
look  out  for  the  approach  of  the  car  by  which  he  was  struck.  Upon 
the  evidence  adduced  a jury  could  not  reasonably  find  a verdict 
in  favour  of  the  plaintiff.  The  suggestion  is  that  the  bell  should 
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be  ringing.  There  was  some  evidence  that  it  was  not  ringing. 
The  defendants’  statute  was  not  referred  to  at  the  trial.  It  is 
57  Viet.  ch.  76  (0.);  and  the  schedule,  at  p.  347  of  the  statutes  of 
1894,  regulation  5,  shews  that  the  car  is  to  be  supplied  with  a gong, 
which  is  to  be  sounded  at  50  feet  from  the  crossing.  At  best  there 
is  no  obligation  to  ring  when  meeting  another  car — there  was  no 
obligation  at  the  time  the  plaintiff  got  in  front.  The  regulation 
is  not  applicable  to  such  a crossing  as  the  one  the  car  was  approach- 
ing. No  facts  are  in  dispute  in  the  evidence.  The  plaintiff  did 
not  look;  he  had  heard  the  rumbling  of  the  approaching  car,  but 
thought  it  something  else.  The  following  cases  shew  there  is  no 
liability:  Gallinger  v.  Toronto  R.W.  Co.  (1904),  8 O.L.R.  698; 
Danger  v.  London  Street  R.W.  Co.  (1899),  30  O.R.  493;  Robinson 
v.  Toronto  R.W.  Co.  (1901),  2 O.L.R.  18;  O'Hearn  v.  Town  of  Port 
Arthur  (1902),  4 O.L.R.  209.  Preston  v.  Toronto  R.W.  Co.  (1906), 
11  O.L.R.  56,  13  O.L.R.  369,  is  a different  case  from  this.  [Dis- 
cussion of  that  case.] 

J.  A.  Ritchie,  for  the  plaintiff.  This  is  a stronger  case  for  the 
plaintiff  than  the  Preston  case.  Apart  from  the  rule,  there  is  a 
duty  to  sound  the  gong,  but  there  was  the  rule.  Peart  v.  Grand 
Trunk  R.W.  Co.  (1886),  10  O.L.R.  753  (Appx.),  decided  by  the 
Privy  Council,  is  at  variance  with  the  cases  relied  on  by  the  defen- 
dants. Not  to  look  is  not  contributory  negligence.  The  case  is 
for  the  jury.  I refer  to  Vallee  v.  Grand  Trunk  R.W.  Co.  (1901), 
1 O.L.R.  224;  Morrow  v.  Canadian  Pacific  R.W.  Co.  (1894),  21 
A.R.  149;  Champaigne  v.  Grand  Trunk  R.W.  Co.  (1905),  9 O.L.R. 
589;  Smith  v.  Niagara  and  St.  Catharines  R.W.  Co.  (1904),  9 O.L.R. 
158;  Randall  v.  Ahearn  and  Soper  (1904),  34  S.C.R.  698;  London 
and  Western  Trusts  Co.  v.  Lake  Erie  and  Detroit  River  R.W.  Co. 
(1906),  12  O.L.R.  28;  Sims  v.  Grand  Trunk  R.W.  Co.  (1905-6), 
10  O.L.R.  330,  12  O.L.R.  39.  The  plaintiff  should  have  the  costs 
of  the  former  trial  and  of  the  motion  to  the  Divisional  Court.  The 
mere  absence  of  a reference  at  the  trial  to  the  statute  should  not 
deprive  the  plaintiff  of  costs.  The  defendants  should  have  cited 
the  statute.  The  Divisional  Court  misapprehended  the  circum- 
stances. 

Osier,  in  reply. 


March  14.  Moss,  C.J.O.: — In  view  of  all  the  evidence,  the 
conclusion  of  the  Divisional  Court  appears  to  be  right.  It  was,  of 
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course,  unfortunate  that  the  learned  trial  Judge  was  not  made 
aware  of  the  regulations  above  referred  to.  In  order  to  do  so,  it 
was  only  necessary  to  cite  to  him  the  Act  57  Viet.  ch.  76  (0.),  by 
which  the  agreement  with  the  city  is  validated.  Even  if,  as  inti- 
mated by  the  Divisional  Court,  the  regulation  has  not  the  force 
of  a statutory  requirement,  yet  the  proof  of  failure  to  comply  with 
a precaution  which  the  defendants  have  recognized  as  important 
for  the  safety  of  persons  using  the  crossings  on  streets  occupied 
by  the  railway  is  evidence  for  the  jury  of  negligence  in  the  conduct 
of  the  car. 

In  its  circumstances  the  case  presents  many  features  similar  to 
those  in  Winnipeg  Electric  Street  R.W.  Co.  v.  Bell  (1906),  37  S.C.R. 
515,  and  Montreal  Street  R.W.  Co.  v.  Deslongchamps  (1906),  37 
S.C.R.  685. 

It  was  argued  for  the  defendants  that  the  regulation  was  not 
applicable  to  such  a crossing  as  the  one  in  question,  inasmuch  as 
Redpath  street  does  not  extend  to  the  west  of  Sussex  street.  It  is 
true  that  Redpath  street  does  not  cross  Sussex  street  in  the  sense 
of  intersecting  it.  But  there  is  a plank  walk  crossing  Sussex  street 
from  the  junction  of  Redpath  street,  used  by  foot  passengers  for 
going  across  the  street,  and  at  which  the  defendants’  cars  stop 
when  there  are  passengers  to  take  up  or  let  down.  And  there  are 
several  expressions  in  the  regulations  which  shew  the  meaning  the 
parties  to  the  agreement  attached  to  the  word  “ crossing”  as  there 
used.  For  example,  regulation  No.  4 provides  that  should  there 
be  any  foot  passengers  on  any  crossing  before  the  car  approaches 
the  same,  the  car  shall  be  stopped  so  as  to  permit  such  passengers 
to  cross. 

No.  7 provides  that  no  car  shall  be  allowed  to  stop  on  or  over 
a crossing  “or  in  front  of  any  intersecting  street.” 

And  No.  8 refers  to  intersection  of  streets.  There  is  enough  in 
the  references  in  the  agreement  to  shew  that  the  term  “crossing,” 
as  therein  employed,  was  intended  to  indicate  any  place  on  or  along 
the  street  occupied  by  the  railway  where  there  is  a walk  laid  for 
the  purpose  of  enabling  foot  passengers  to  cross  from  one  side  of 
the  street  to  the  other,  and  where  the  cars  would  stop  to  take  up 
or  let  down  passengers. 

See  also  Brenner  v.  Toronto  R.W.  Co.  (1907),  13  O.L.R.  423, 
where  the  subject  is  dealt  with  at  p.  429. 
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The  question  whether  the  gong  was  sounded  in  proper  com- 
pliance with  the  regulations  bearing  on  the  duty  of  persons  in 
charge  of  cars  when  approaching  or  at  crossings  will  be  for  the  jury. 

The  appeal  fails , and  must  be  dismissed. 

With  regard  to  the  cross-appeal,  the  matter  of  the  costs  was 
within  the  discretion  of  the  Divisional  Court,  and  that  discretion 
is  not  to  be  lightly  interfered  with  under  any  circumstances:  see 
Beatty  v.  McConnell  (1906),  8 O.W.R.  916.  In  this  case  it  cannot  be 
said  that  the  discretion  was  wrongly  exercised,  and  the  cross- 
appeal must  be  dismissed. 


Meredith,  J.A.: — This  is  not  one  of  those  cases  in  which  it  can 
be  said  that  the  plaintiff  must  have  been  guilty  of  negligence 
causing,  or  contributing  to  the  cause  of,  his  injury:  that,  if  he  did 
not  look,  he  was  negligent,  and  if  he  did  look,  and  failed  to  see  and 
avoid  the  danger,  he  was  likewise  negligent.  There  were  inter- 
vening circumstances  of  a more  or  less  distracting  character.  On 
alighting  from  the  car  he  was  confronted,  and  put  in  some  danger, 
by  the  horse  and  carriage  moving  towards  him.  In  escaping  from 
the  more  apparent,  though  lesser,  danger,  he  ran  into,  and  suffered 
from,  the  greater  one.  It  is  a well-accepted  principle  that  one  in 
imminent  danger,  and  obliged  to  act  in  haste,  is  not  necessarily  to 
be  blamed  if  he  take  the  less  safe  way  out  of  it.  The  question  was 
one  for  the  jury.  It  cannot  be  said  that  contributory  negligence, 
or  that  negligence  causing  the  accident,  on  the  part  of  the  plaintiff, 
was  so  clearly  proved  that  no  reasonable  jury,  acting  honestly, 
could  find  • otherwise.  On  the  other  hand,  if  the  jury  had  found 
the  plaintiff  guilty  of  contributory  negligence,  or  even  of  negligence 
which  was  the  proximate  cause  of  the  injury,  there  would  likewise 
be  no  good  ground  for  the  Court’s  interference,  on  the  evidence  as 
it  now  stands.  Nor  can  it  be  said  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendants  causing  the  plaintiff’s 
injury.  It  was  at  least  a question  for  the  jury  whether  the  gong  of 
the  car  which  struck  the  plaintiff  ought  to  have  been,  and  was, 
sounded.  Looking  at  the  whole  circumstances  of  the  case,  in- 
cluding the  defendants’  agreement  upon  the  subject,  it  cannot  be 
said  that  there  was  no  evidence  of  any  duty  the  defendants  owed 
to  the  plaintiff  in  that  respect. 

The  appeal  must  be  dismissed. 
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And  so,  too,  should  the  cross-appeal.  If  there  be  any  right  of 
appeal  upon  that  question,  the  plaintiff  at  least  has  no  good  cause 
for  complaint  upon  that  score.  A mistrial  is  not  unlikely  where 
the  plaintiff  fails  to  prove  a most  important  part  of  his  case.  The 
subject  is  one  which,  perhaps,  the  plaintiff  had  better  have  left 
alone. 

Osler,  G arrow,  and  Maclaren,  JJ.A.,  concurred. 

E.  B.  B. 


[MABEE,  J]* 

Re  Ottawa  Cement  Block  Co. 

Macoun’s  Case. 

Company — Shares — Payment — Disbursements  of  Secretary-Treasurer — Credit  in 
Company's  Books — Set-off — Winding-up — Contributory. 

The  appellant  was  secretary-treasurer  of  the  company  and  the  holder  of 
shares  upon  which  50  per  cent,  of  the  value  had  been  paid.  On  the  6th 
October,  1905,  the  balance  due  upon  the  shares,  $275,  was  called  up  by  the 
directors,  and  was  payable  on  the  10th  October.  The  appellant  on  the 
31st  December,  1905,  entered  to  his  credit  in  the  company’s  cash-book, 
for  “services  rendered,”  $275,  thereby  shewing  his  shares  as  having  been 
paid  up  in  full.  In  fact,  the  company  at  that  date  owed  the  appellant 
$271.06,  moneys  properly  disbursed  for  the  company.  The  appellant  acted 
in  good  faith.  A winding-up  order  was  made  on  the  31st  March,  1906,  and 
it  was  sought  to  make  the  appellant  liable  as  a contributory  in  respect  of 
the  whole  balance  of  $275: — 

Held,  that  the  disbursements  made  by  the  appellant  constituted  a good  pay- 
ment in  fact  upon  his  shares,  and  the  effect  was  the  same  as  if  he  had 
credited  the  sums  from  time  to  time  as  they  were  disbursed.  It  was  not 
necessary  to  consider  the  effect  of  the  winding-up  order  upon  the  general 
right  of  set-off. 


An  appeal  by  Macoun  from  a report  of  the  local  Master  at  Ottawa 
placing  him  upon  the  list  of  contributories  of  the  company  for  a 
balance  owing  upon  stock  subscribed,  and  refusing  him  the  right 
to  set  off  against  such  unpaid  subscription  a debt  due  to  him  by  the 
company. 
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The  proceedings  were  under  the  Dominion  Winding-up  Act, 
and  the  winding-up  order  was  made  on  the  31st  March,  1906. 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  heard  by  Mabee,  J.,  at  the  Ottawa  Weekly 
Court,  on  the  2nd  March,  1907. 

N.  G.  Guthrie , for  the  appellant. 

H.  Fisher,  for  the  liquidator. 


March  8.  Mabee,  J.: — The  appellant  had  subscribed  for  11 
shares  of  $50  each,  and  at  the  date  of  subscription  paid  $275,  and 
on  the  6th  October,  1905,  the  balance  of  $275  had  been  called  up 
by  the  directors  of  the  company,  and  was  payable  on  the  10th 
October,  so  that  from  that  date  the  appellant  was  a debtor  of  the 
company,  and  the  latter  had  a right  of  action  against  him  for  the 
recovery  of  the  $275. 

The  appellant  was  the  secretary-treasurer  of  the  company,  and 
on  the  31st  December,  1905,  in  the  company’s  cash  book  entered  to 
his  credit  for  services  rendered  the  sum  of  $275,  thereby  shewing 
his  stock  as  having  been  paid  up  in  full,  and  the  Master  has  found 
that  at  that  date  the  company  owed  the  appellant  for  moneys  he  had 
properly  disbursed  for  the  company  the  sum  of  $271.06,  but  came  to 
the  conclusion  that  the  -appellant  had  no  authority  to  make  the 
entry  as  a payment  by  him,  that  the  company  was  then  insolvent, 
and  that  the  making  of  the  winding-up  order  deprived  the  appellant 
of  his  right  of  set-off. 

The  evidence  shews  that  the  appellant  had  paid  out  of  his  own 
pocket  certain  moneys  that  as  secretary-treasurer  he  would  pre- 
sumably have  paid  out  of  the  company’s  funds,  had  there  been  such 
on  hand  from  time  to  time;  he  had  paid  to  one  of  the  company’s 
clerks  upwards  of  $150  as  salary;  his  stenographer  did  work  for  the 
company,  and  he  apportioned  the  salary  between  himself  and  the 
company;  the  head  office  of  the  company  was  in  the  office  of  the 
appellant,  and  he  apportioned  the  rent  between  himself  and  the 
company;  these  items  and  a few  smaller  sums  of  similar  character 
made  up  the  $271.06  which  had  been  disbursed  at  the  end  of  the 
year.  Had  the  appellant  made  these  payments  from  time  to  time 
out  of  the  funds  of  the  company,  they  would  have  been  properly 
made,  and  I think,  as  secretary-treasurer,  would  have  been  within 
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his  authority  to  make.  The  course  taken  by  him  of  paying  them 
himself  and  charging  them  up  in  the  cash  book  by  crediting  himself 
against  the  $275  owing  by  him,  I see  no  objection  whatever  to; 
the  call  made  in  October  by  the  directors  required  payment  to  the 
appellant  as  secretary-treasurer;  suppose  he  had  paid  the  $275 
into  the  company  in  one  sum,  his  liability  would  have  been  at  an 
end;  instead  of  doing  so,  he  paid  at  various  times  in  different  sums 
upon  account  of  the  company  $271.06,  keeping  account  thereof, 
and  making  a charge  against  the  company  at  the  end  of  the  year. 
I think  this  was  a good  payment  in  fact.  It  need  not  be  regarded 
necessarily  as  a set-off;  it  can  be  upheld  as  a payment  by  the 
appellant  to  the  company  of  $271.06  upon  the  $275  call. 

If  he  had  credited  himself  on  the  company’s  books  from  time  to 
time  as  he  made  these  payments,  the  $275  owing  for  unpaid  stock 
would  clearly  have  been  reduced  from  time  to  time  by  the  various 
sums  so  paid,  and  credited,  and  I do  not  think  the  effect  is  any 
different  by  reason  of  his  waiting  until  the  end  of  the  year,  and 
making  the  credit  at  one  time. 

This,  of  course,  all  proceeds  upon  the  absolute  good  faith  of  the 
transaction,  and  there  is  nothing  in  the  evidence  to  shew,  nor  was  it 
suggested  upon  the  argument,  that  the  appellant  was  acting  other- 
wise. This  adjustment  of  the  account  in  the  books  of  the  company 
was  made  three  months  before  the  winding-up  order,  and  his  pay- 
ments were  made  for  the  company  in  the  regular  course  of  its  affairs. 
This  entry  made  describes  these  payments  as  for  “ services,”  but 
this  does  not  alter  the  nature  of  the  payments,  which  have  been 
found  by  the  Master  to  have  been  as  mentioned.  In  the  view 
indicated,  there  is  no  necessity  for  considering  the  effect  of  the 
winding-up  order  upon  the  general  right  of  set-off. 

The  appeal  should  be  allowed  with  costs,  and  the  appellant  will 
go  on  the  list  of  contributories  for  $3.94  instead  of  $275,  and  his 
claim  as  a creditor  will  be  reduced  by  $271.06. 

The  appellant  should  also  have  his  costs  of  opposing  before  the 
Master  the  attempt  to  place  him  on  the  list. 

E.  B.  B. 


Mabee,  J. 
1907 
Re 

Ottawa 
Cement 
Block  Co. 
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[MABEE,  J.] 

Re  Cleary  and  the  Township  of  Nepean. 

Municipal  Corporations — Local  Option  By-law — Adoption  by  Electors — Three- 
fifths  Majority — Computation — Rejected  or  Uncounted  Ballots — Illegal 
Votes — Finality  of  Voters’  Lists — Effect  on  By-law. 

In  computing  the  three-fifths  majority  of  voters  required  for  a local  option 
by-law  by  6 Edw.  VII.  ch.  47,  sec.  24,  sub-sec.  4 (O.),  rejected  or  uncounted 
ballots  are  not  to  be  considered. 

Upon  a motion  to  quash  such  a by-law  the  applicant  may  go  behind  the 
voters’  lists,  and  shew  that  illegal  votes  were  cast;  if  he  succeeds  in  shewing 
that,  the  illegal  votes  must  be  deducted  from  those  favourable  to  the  by- 
law; and  if  the  result  be  that  the  majority  is  not  sufficient,  the  by-law  will 
be  quashed. 

Re  Leahy  and  Village  of  Lakefield  (1906),  8 O.W.R.  743,  Re  Gerow  and  Town- 
ship of  Pickering  (1906),  12  O.L.R.  545,  and  Re  Sinclair  and  Town  of 
Owen  Sound  (1906),  ib.  488,  followed. 

Motion  to  quash  a local  option  by-law  of  the  township  of 
Nepean.  The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Mabee,  J.,  in  the  Weekly  Court  at 
Ottawa,  on  the  2nd  March,  1907. 

Gordon  Henderson  and  D.  H.  McLean , for  the  applicant. 

W.  Greene,  for  the  township  corporation. 

March  8.  Mabee,  J.: — The  electors  of  the  township  of  Nepean 
on  the  7th  January,  1907,  voted  upon  a local  option  by-law,  with 
the  result,  as  appears  in  the  certificate  of  the  township  clerk,  dated 
the  9th  January,  that  995  votes  were  polled,  there  being  587  for  the 
by-law,  391  against,  and  17  rejected  ballots.  A recount  was  had 
before  the  county  court  Judge,  and  his  certificate  of  the  25th  January 
gives  589  for  the  by-law,  392  against,  and  rejected  or  uncounted 
ballots,  20;  thus  giving  the  by-law  a majority  of  197.  Three-fifths 
of  the  ballots  counted  would  be  588  3-5,  so  the  by-law,  having  589 
in  its  favour,  received  “the  approval  of  at  least  three-fifths  of  the 
electors  voting  thereon”  (6  Edw.  VII.,  ch.  47,  sec.  24,  sub-sec. 
4 (O.)),  unless  the  20  uncounted  ballots  are  to  be  taken  into  con- 
sideration in  computing  the  number  “of  the  electors  voting  thereon” 
mentioned  in  the  section.  The  by-law  was  finally  passed  by  the 
council  on  the  4th  February. 

The  only  ground  of  attack  argued  by  Mr.  Henderson  was  that 
the  by-law  had  not  received  the  approval  of  three-fifths  of  the 


ONTARIO  LAW  REPORTS. 


393 


XIV.  ]’ 


electors  voting  upon  it,  and  so  should  not  have  been  finally  passed 
by  the  council.  Two  reasons  are  advanced  for  this  contention,  the 
first  being  that  the  20  uncounted  ballots  should  be  considered,  and 
the  second,  that  certain  persons  voted  who  clearly  had  no  right  to 
do  so. 

First,  as  to  the  20  rejected  ballots.  It  was  stated  upon  the 
argument  that  some  of  these  ballots  were  blank,  and  others  bore 
marks  that  compelled  their  rejection,  but  I do  not  think  this  is 
material,  as  I am  of  the  opinion  that  the  rejected  or  uncounted 
ballots  cannot  be  considered  in  ascertaining  the  number  of  electors 
voting  on  the  by-law.  I think  only  those  whose  ballots  count  for 
or  against  can  be  considered  as  voting.  Some  may  have  tried  to 
vote,  but  failed  in  their  attempt ; these,  I think,  cannot  be  regarded 
in  any  sense  as  votes  “ upon  such  by-law.”  I agree  with  the  opinion 
of  Morgan,  Co.C.J.,  in  Re  Weston  Local  Option  By-law  (1907), 
9 O.W.R.  250. 

Second,  as  to  the  illegal  votes.  The  material  shews  that  in  the 
preparation  of  the  voters’  lists  a large  number  of  married  women’s 
names  were  allowed  to  appear  thereon  as  voters,  and  the  affidavit 
of  Mr.  Henderson  shews  that  upon  his  inspection  of  the  poll  books 
upon  the  scrutiny  before  the  county  court  Judge  he  found  that  5 
of  these  ladies  voted,  and  that  he  has  reason  to  believe  that  a more 
careful  examination  would  shew  that  4 more  also  voted,  or  9 in  all; 
the  names  are  mentioned  in  the  affidavit,  and  the  different  polling 
divisions  where  they  voted  are  given.  These  statements  are  not 
denied  by  the  respondents,  and  the  township  clerk  makes  an  affidavit 
in  which  he  states  that  he  prepared  the  lists  with  the  utmost  care, 
and  if  there  were  mistakes  they  arose  from  accident,  and  that  he 
acted  in  the  utmost  good  faith.  I accept  these  statements,  but  the 
fact  remains  that  by  accident,  in  so  far  as  the  lists  were  concerned, 
5 persons,  and  probably  9,  voted  who  had  no  right  to  vote;  and 
the  question  for  consideration  is,  what  effect,  if  any,  has  this  upon 
the  by-law? 

Mr.  Greene  contended  that  the  voters’  lists  are  final,  and  that 
the  Court  could  not  enter  upon  consideration  of  the  question  as  to 
whether  persons  voted  who  had  no  right  to  vote. 

In  Re  Leahy  and  Village  of  Lakefleld  (1906),  8 O.W.R.  743,  it  is 
said  (p.  744):  “Five  tenants  voted  who  had  no  right  to  vote, 

because  they  had  not  been  resident  within  the  municipality  for  one 
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month  before  polling  day.  That  is  not  controverted,  and,  no 
doubt,  these  5 tenants  improperly  voted,  and  if  a sufficient  number 
of  such  tenants  to  have  affected  the  result  had  voted,  although  it  is 
impossible  to  tell  which  way  they  voted,  it  would  have  been 
necessary  to  set  aside  the  by-law.  However,  if  all  the  5 votes  were 
struck  off,  that  would  result  only  to  reduce  the  majority  to  36.” 

In  Re  Young  and  Township  of  Binbrook  (1899),  31  O.R.  108,  the 
Court  went  behind  the  voters’  lists,  and  took  into  consideration 
some  80  persons  entitled  to  vote,  and  whose  names  had  been  left  off 
the  list  by  the  clerk  upon  the  assumption  that  they  were  not  en- 
titled to  vote. 

In  Re  Dillon  and  Village  of  Cardinal  (1905),  10  O.L.R.  371, 
affidavits  were  received  as  to  illegal  votes  cast,  and  the  same  was 
done  in  In  re  Salter  and  Township  of  Beckwith  (1902),  4 O.L.R.  51. 

In  the  Dillon  case  Mr.  Justice  Magee  says  (p.  375) : “ A majority 
obtained  by  illegal  votes  does  not  present  itself  as  not  being  an 
illegality  such  as  the  statute  contemplates  as  a ground  for  quashing.” 
If  this  be  right,  the  voters’  lists  are  not  final,  and  the  Court  must 
consider  the  legality  of  the  votes  that  are  questioned.  See  also 
Re  Gerow  and  Township  of  Pickering  (1906),  12  O.L.R.  545,  and 
Re  Sinclair  and  Town  of  Owen  Sound  (1906),  ib.  488. 

Of  course,  it  was  not  argued  that  these  ladies  had  the  right  to 
vote. 

I am  bound  by  the  foregoing  cases,  and  am  precluded,  I think, 
from  holding  that  it  is  not  open  to  an  applicant  to  quash  a by-law 
to  shew  that  illegal  votes  were  cast. 

Of  course,  under  the  saving  clause  of  the  statute,  the  by-law  is 
not  to  be  quashed  unless  the  illegality  or  irregularity  affected  the 
result. 

Was  the  result  in  this  case  affected  by  reason  of  these  5 illegal 
ballots  having  been  received  and  counted?  It  is  impossible  for  the 
Court  to  say  it  was  not  affected.  If  these  5 votes  are  to  be  deducted 
from  the  589  who  voted  in  favour  of  the  by-law,  then  three-fifths 
of  the  electors  voting  have  not  approved  of  the  by-law.  In  Re 
Leahy  and  Village  of  Lakefield,  8 O.W.R.  743,  the  illegal  votes  were 
deducted  from  the  votes  favourable  to  the  by-law;  the  same  course 
was  taken  in  Re  Gerow  and  Township  of  Pickering,  12  O..LR.  545, 
as  well  as  in  Re  Sinclair  and  Town  of  Owen  Sound,  ib.  at  p.  503,  the 
last  two  cases  being  decisions  of  Divisional  Courts.  Upon  the 
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strength  of  these  authorities,  I have  no  alternative  but  to  say  that 
there  were  5 illegal  votes  cast,  which  must  be  deducted  from  the 
589  favourable  to  the  by-law,  thus  defeating  it  because  it  has  not 
received  the  approval  of  three-fifths  of  the  electors  voting. 

An  order  must  go  quashing  the  by-law  with  costs. 

E.  B.  B. 


Mabee,  J. 
1907 
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[IN  CHAMBERS.] 

Rex  ex  rel.  Armstrong  v.  Garratt. 

Municipal  Elections — Declaration  of  Qualification  to  be  Filed  by  Candidate 
after  Nomination — Declaration  Made  before  Election — Duty  of  Clerk  of 
Municipality — Objection  Taken  after  Election — Irregularity  not  Affecting 
Result — Municipal  Act,  1903,  secs.  129  (3a),  204. 


1907 

March  3. 
April  3. 


The  declaration  of  qualification  required  by  sec.  129  (3a)  of  the  Municipal 
Act,  1903,  to  be  filed  by  the  candidate  for  municipal  office  in  certain 
cities,  within  (at  the  most)  48  hours  after  the  hour  of  nomination,  may 
be  made  and  subscribed  before  the  nomination.  If  the  declaration  tendered 
on  behalf  of  a candidate  be  made  after  the  final  revision  of  the  assessment 
roll  upon  which  the  candidate  must  be  qualified,  if  it  avers  the  possession 
of  the  necessary  qualification,  specifying  the  property,  and  if  such  aver- 
ment be  corroborated  by  the  last  revised  assessment  roll,  the  city  clerk 
should  file  the  declaration  and  place  the  candidate’s  name  on  the  ballot 
paper,  even  if,  as  in  this  case,  the  declaration  was  made  and  subscribed 
six  weeks  before  the  nomination. 

Semble,  that,  even  if  the  declaration  may  not  be  made  before  the  nomination, 
the  objection  cannot  be  taken  after  the  election;  and  the  declaration  in 
this  case  having  been  made  in  good  faith,  as  a compliance  with  sec.  129 
(3a),  and  acted  upon  in  good  faith  by  the  city  clerk,  there  was  at  the 
worst  an  irregularity  not  affecting  the  result  of  the  election:  sec.  204  of 
the  Municipal  Act,  1903. 

Decision  of  Macbeth,  Co.  C.J.  of  Middlesex,  affirmed. 

Motion  by  the  relator,  under  the  Municipal  Act,  to  set  aside 
the  election  of  the  defendant  as  an  alderman  for  the  city  of  London. 

The  motion  was  made  before  His  Honour  Talbot  Macbeth, 
Judge  of  the  county  court  of  Middlesex. 


March  3.  Macbeth,  Co.C.J.: — The  defendant  was  an  aider- 
man  of  this  city  for  the  year  1906.  He  went  to  England  on  the 
19th  November  last.  He  intended  to  be  a candidate  for  re-election 
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at  the  then  ensuing  municipal  elections,,  and  on  the  19th  November 
last  he  made  and  subscribed  a statutory  declaration,  which  in  point 
of  form  is  conceded  to  be  sufficient  to  comply  with  sec.  129  (3a) 
of  the  Municipal  Act.  As  the  defendant  did  not  propose  to  return 
to  Canada  until  after  the  elections,  he  left  this  declaration  in  the 
hands  of  his  agent,  to  be  filed  on  his  behalf.  At  the  nomination 
meeting  held  on  the  31st  December  last,  the  defendant  was  duly 
nominated  for  the  office  of  alderman;  before  12  o’clock  noon  on 
the  2nd  January  the  declaration  so  made  by  him  was  filed  with  the 
city  clerk,  who  placed  the  defendant’s  name  on  the  ballot  papers, 
and  at  the  poll  on  the  7th  January  he  was  elected. 

On  the  1st  March  a motion  was  made  before  me  to  unseat  the 
defendant,  on  the  sole  ground  that  he  had  not  complied  with  sec. 
129  (3a),*  the  relator  contending  that  under  this  section  the 
declaration  must  be  made,  subscribed,  and  taken,  as  well  as  filed, 
after  the  nomination  and  within  the  time  therein  allowed  for  the 
filing,  and  that  a declaration  made  6 weeks  before  the  day  of 
nomination  should  not  have  been  received  by  the  city  clerk,  and 
the  latter,  therefore,  had  no  authority  to  place  the  defendant’s 
name  on  the  ballot  papers,  consequently  his  name  should  not  have 
been  on  the  ballot  papers,  and  he  was  not  and  could  not  be  properly 
elected. 

It  is  important,  it  seems  to  me,  to  note  the  provisions  of  the 
Municipal  Act  as  to  the  other  declaration  to  be  made  after  election 
by  every  person  elected.  By  sec.  311,  “ Every  person  elected  . . . 
shall,  before  he  . . . enters  upon  his  duties,  make  and  sub- 
scribe a solemn  declaration  . . .”  By  secs.  315  and  316,  the 

declaration  is  to  be  made  before  one  of  the  persons  therein  men- 
tioned, and  such  person  (sec.  317)  is  to  deposit  the  same  within 
8 days  in  the  office  of  the  clerk  of  the  municipality,  and  sec.  319 

* 129  (3a),  as  amended  by  4 Edw.  VII.  ch.  22,  sec.  4:  In  cities  having 
a population  of  more  than  30,000  every  candidate  shall  on  the  day  of  the 
nomination  or  at  any  time  before  nine  o’clock  in  the  afternoon  on  the  fol- 
lowing day,  or  when  such  last-named  day  is  a holiday,  then  before  twelve 
o’clock  noon  of  the  succeeding  day,  file  in  the  office  of  the  clerk  of  the 
municipality  a statutory  declaration  in  accordance  with  the  form  con- 
tained in  section  311  of  this  Actor  to  the  like  effect,  that  he  possesses 
the  necessary  qualification  for  the  office,  and  in  default  of  his  so  doing  such 
candidate  shall  be  deemed  to  have  resigned,  and  his  name  shall  be  removed 
from  the  list  of  candidates  and  shall  not  be  printed  on  the  ballot  papers. 
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imposes  a penalty  for  the  omission  to  make  this  declaration  within 
the  time  therein  specified.  Here,  then,  we  find  the  time  of  making 
and  the  time  of  filing  this  declaration  precisely  defined. 

Turning  now  to  sec.  129  (3a),  which  calls  for  a declaration  to 
be  filed  by  the  candidate  within  (at  the  most)  48  hours  after  the 
hour  of  nomination,  we  find  no  precise  enactment  as  to  the  time 
when  this  declaration  is  to  be  “made  and  subscribed, ” but  merely 
as  to  the  time  when  it  is  to  be  filed.  Within  that  time  the  candi- 
date is  to  file  a declaration  that  he  possesses  the  necessary  qualifica- 
tion for  the  office.  The  relator  takes  this  to  mean  that  the  declara- 
tion must  be  made  and  subscribed  as  well  as  filed  after  and  within 
(in  the  present  case)  48  hours  after  nomination,  i.e.,  that  the  candi- 
date must  declare  to  his  possession  of  the  necessary  qualification 
after  he  has  been  nominated.  I am  not  disposed  to  read  this 
section  so  strictly,  nor  am  I satisfied  with  the  relator’s  reading  of 
it.  I am  disposed  to  think  that  if  a would-be  candidate  made  a 
declaration,  say,  on  the  day  before  nomination,  declaring  his  pos- 
session of  qualification,  and  filed  such  declaration  on  his  nomina- 
tion, he  would  have  literally  complied  with  the  requirements  of 
this  section. 

This  section  129  (3a)  was  first  enacted  in  1900,  as  an  amend- 
ment of  what  had  been  the  law  for  many  years.  It  requires  a 
candidate  to  do  what  was  not  required  of  him  before,  and  therefore 
should  be  read  strictly:  Re  Ingersoll,  Gray  v.  Ingersoll  (1888), 
16  O.R.  194.  While  full  effect  should  be  given  to  its  provisions, 
I would  not  read  into  it  anything  not  plainly  to  be  found  there. 
If  the  relator’s  contention  be  correct,  viz.,  that  the  candidate  must 
subscribe  as  well  as  file  his  declaration  after  the  nomination  and 
within  at  the  most  48  hours  thereafter,  then  no  candidate  for  office 
in  any  urban  municipality  in  Ontario  could  get  his  name  on  the 
ballot  papers,  and  go  to  the  polls,  if  at  the  hour  of  nomination  he 
happened  to  be  at  a distance  of  two  days’  journey  from  the  muni- 
cipality. I do  not  think  I should  hold  that  the  Legislature  enacted 
or  intended  to  enact  so  as  to  bring  about  this  result,  unless  the 
language  of  the  amendment  were  plain  and  positive  to  that  effect. 

The  objects  of  sec.  129  (3a)  seem  to  be: — 

1.  To  require  the  candidate  to  accept  the  nomination  formally. 
Previously  a person  nominated  even  without  his  knowledge  or  con- 
sent would  find  his  name  on  the  ballot  papers  unless  he  had  sent 
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in  his  resignation  in  writing  not  later  than  the  day  after  the  nomina- 
tion. Now  he  is  presumed  to  have  resigned  unless  he  formally 
accepts  by  filing  his  declaration. 

2.  To  prevent  persons  who  know  themselves  to  be  unqualified, 
from  posing  as  candidates  and  getting  their  names  on  the  ballot 
papers.  I do  not  think  that  in  practice  this  object  would  be  de- 
feated by  allowing  the  duly  qualified  candidate  to  subscribe  and 
make  his  declaration  a short  time  before  nomination  day.  There 
would  not  seem  to  be  much  risk  in  accepting  such  declaration  as 
sufficient  for  the  purposes  of  the  section  in  reliance  upon  the  pre- 
sumption of  continuity : Wigmore  on  Evidence,  Can.  ed.,  sec.  382; 
Phipson  on  Evidence,  3rd  ed.,  p.  86.  And  if  the  Legislature  thought 
it  needful  to  provide  against  the  unlikely  contingency  of  such  a 
candidate  losing  his  qualification  between  the  date  of  his  declara- 
tion and  the  time  of  filing  it,  then  it  should  have  been  plainly 
enacted  that  the  making  as  well  as  the  filing  should  be  after  the 
nomination,  at  least  as  plainly  as  the  time  of  making  and  filing  is 
prescribed  in  the  case  of  the  declaration  to  be  made  after  the  elec- 
tion. 

But,  even  if  the  declaration  under  sec.  129  (3a)  may  be  made 
before  the  day  of  nomination,  the  relator  points  out  that  in  the 
present  case  it  w^s  made  6 weeks  before,  and  that  on  any  reading 
of  this  section  it  could  not  be  intended  that  so  much  time  should 
elapse  between  the  making  and  the  filing.  If  6 weeks,  why  not 
6 months?  On  the  other  hand,  it  is  urged  for  the  defence  that  the 
only  question  could  be  whether  the  lapse  of  time  was  reasonable 
under  the  circumstances,  assuming  the  candidate  to  be  acting^in 
good  faith,  and  that  in  the  present  case  the  defendant  made  his 
declaration  at  thp  latest  date  possible  for  him  to  make  it. 

In  this  connection  it  may  be  well  to  consider  the  powers  of  the 
city  clerk  under  sec.  129  (3a),  as  to  which  I have  some  difficulty. 
It  seems  to  be  clear  that  his  duties  under  this  section  ought  to  be 
held  as  far  as  possible  to  be  ministerial  rather  than  judicial — cer- 
tainly it  should  not  be  for  him  to  decide  such  questions  as  that 
now  before  me. 

If  the  declaration  tendered  on  behalf  of  a candidate  be  made 
after  the  final  revision  of  the  assessment  roll  upon  which  the  candi- 
date must  be  qualified,  if  it  avers  the  possession  of  the  necessary 
qualification,  specifying  the  property,  and  if  such  averment  be 
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corroborated  by  the  last  revised  assessment  roll;  I think  the  city 
clerk  should  file  the  declaration  and  place  the  candidate’s  name 
on  the  ballot  paper.  If  the  declaration  in  question  may  be  made 
and  subscribed  before  the  day  of  nomination,  I do  not  think  it  is 
for  the  city  clerk  to  say  how  many  days  or  weeks  before  it  may  or 
may  not  be  made,  if,  at  least,  it  be  made  after  the  final  revision 
of  the  assessment.  And  if  the  city  clerk  has  any  doubt,  he  should 
certainly  decide  in  favour  of  the  candidate.  And,  under  the 
circumstances  of  this  case,  I cannot  say  that  the  city  clerk  did 
wrong  in  placing  the  defendant’s  name  on  the  ballot  papers.  I 
may  add  that  I am  by  no  means  sure  that  his  action  in  this  respect 
is  open  to  question  in  these  proceedings. 

If  I am  wrong  in  holding  that  the  declaration  in  question  may 
be  made  before  the  day  of  nomination,  if  it  was  defective  or  invalid, 
as  being  made  prematurely,  and,  on  that  account,  might  or  should 
have  been  rejected  by  the  city  clerk,  yet  it  seems  that  I am  bound 
to  decide  that  this  objection  cannot  be  taken  after  the  election. 

Section  204  of  the  Municipal  Act  says:  “No  election  shall  be 
declared  invalid  ...  by  reason  of  any  irregularity,  if  it 
appears  . . . that  the  election  was  conducted  in  accordance 

with  the  principles  laid  down  in  this  Act,  and  that  such  . . . 

irregularity  did  not  affect  the  result  of  the  election.”  Many  cases 
show  that  this  section  is  to  receive  a liberal  construction:  see  the 
remark  of  Meredith,  C.J.,  in  Rex  ex  rel.  Warr  v.  Walsh  (1903), 
5 O.L.R.  268. 

Two  very  recent  cases  seem  to  be  much  in  point. 

In  Rex  ex  rel.  Martin  v.  Watson  (1906),  11  O.L.R.  336,  the 
declaration  filed  by  the  defendant  before  election  was  untrue  in 
fact;  the  defendant  was  not  in  fact  qualified  upon  the  property 
specified  in  his  declaration;  but  the  municipal  clerk  placed  the 
defendant’s  name  on  the  ballot  papers,  and  he  was  elected.  He 
had  other  property  sufficient  to  qualify  him.  A motion  made  to 
unseat  him,  on  the  ground  that  his  interest  in  the  property  specified 
in  his  declaration  was  insufficient  to  qualify  him,  was  dismissed  by 
a county  court  Judge,  and  on  appeal  Teetzel,  J.,  said:  “The  first 
declaration  being  on  its  face  sufficient  in  form,  and  having  in  view 
its  limited  purpose,  and  the  respondent  being  in  fact  duly  qualified 
for  the  election  and  having  been  elected,  I think  it  is  too  late, 
after  the  election,  to  contend  that  the  misstatement  regarding  the 
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qualifying  property  mentioned  in  the  first  declaration  is  a ground 
for  setting  aside  the  election,  which  is  otherwise  free  from  objec- 
tion.” 

In  Rex  ex  rel.  Cavers  v.  Kelly  (1906),  7 O.W.R.  280,  600,  the 
declarations  of  the  successful  candidates  under  sec.  129  (3a)  were 
made  before  a commissioner  in  the  High  Court  of  Justice,  and  not 
before  one  of  the  persons  named  in  sec.  315.  The  relator  con- 
tended that  such  declarations  were  mere  nullities.  The  Master  in 
Chambers  said:  “ Section  204  is  to  be  liberally  applied.  . . . 

Had  the  present  motion  come  before  Meredith,  C.J.,  there  is  little 
doubt  how  it  would  have  been  disposed  of  if  he  had  thought  it 
necessary  to  invoke  this  section.  Even  if  the  declarations  of 
qualification  were  open  to  all  the  objections  taken  by  counsel  for 
the  relator,  I do  not  see  how  it  can  be  denied  that  they  ‘did  not 
affect  the  result  of  the  election.7  77  This  passage  was  merely  obiter , 
as  the  learned  Master  held  the  declarations  unobjectionable,  but 
his  experience  in  these  cases  gives  much  weight  to  his  opinions. 

Therefore,  even  if  the  defendant’s  declaration  was  made  prema- 
turely, still,  as  it  was  made  by  him  in  good  faith,  as  a compliance 
with  sec.  129  (3a),  and  acted  upon  in  good  faith  by  the  city  clerk, 
I must  now  hold  that  there  was  at  the  worst  merely  an  irregularity, 
which  has  not  affected  the  result  of  the  election. 

The  relator’s  application  fails,  in  my  opinion. 

The  point  is  a new  one,  and  it  may  be  said  to  some  extent  that 
the  defendant  brought  this  attack  upon  himself  by  the  somewhat 
unusual  course  he  saw  fit  to  pursue;  I think  I am  warranted  in 
dismissing  the  motion  without  costs. 


The  relator  appealed  to  a Judge  in  Chambers,  and  his  appeal 
was  heard  by  Falconbridge,  C.J.K.B.,  on  the  15th  March,  1907. 

George  S.  Gibbons,  for  the  relator. 

E.  E.  A.  Du  Vernet,  for  the  defendant. 

April  3.  Falconbridge,  C.J.: — I have  felt  some  hesitation  in 
disposing  of  this  case  by  reason  of  the  strong  impression  produced 
on  my  mind  by  the  well-considered  and  ingenious  argument  of  Mr. 
George  S.  Gibbons. 

But  I have  come  to  the  conclusion  that  the  learned  Judge  has 
taken  the  correct  view  of  the  points  involved,  and  that  his  judg- 
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ment  ought  to  be  affirmed,  for  the  reasons  set  forth  therein,  to 
which  I can  add  nothing. 

The  course  taken  by  the  defendant  in  making  the  declaration 
in  advance  is  to  be  deprecated,  and  not  to  be  encouraged  so  as  to 
grow  into  a precedent,  and  I therefore  dismiss  the  appeal  without 
costs. 
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[IN  THE  COURT  OF  APPEAL.] 

Jones  et  al.  v.  Morton  Co.  Limited  et  al. 


Master  and  Servant — Injury  to  Servant — Employment  of  Child  under  Fourteeu 
— Lease  of  Part  of  Building  as  Factory — TJse  of  Elevator — Defective  Con- 
dition— Liability  of  Owners  of  Building — Implied  Invitation — Liability  of 
Employers — Common  Law — Workmen’s  Compensation  Act — Factories  Act 
— Jury. 


The  plaintiff,  a child  under  fourteen  years  of  age,  was  injured  by  the  fall  of  a 
goods  elevator  used  by  his  employers  in  ,a  building,  the  third  floor  of  which 
they  rented  for  the  purpose  of  their  business  of  manufacturing  check  books. 
By  the  lease  to  the  employers,  the  lessors  covenanted  to  give  the  use, 
together  with  other  tenants  in  the  building,  to  the  lessees  (the  employers), 
their  agents,  clerks,  and  tenants,  of  the  elevator  in  said  building  for  freight 
purposes  only,  in  each  day,  and  to  keep  the  same  in  repair  and  good  working 
order,  with  a right  of  way  to  and  from  the  elevator,  and  provided  that  the 
lessors  should  not  be  liable  for  any  damage  or  any  accident  to  any  member 
of  said  lessees  or  any  of  their  employees  through  using  or  interfering  with 
the  elevator,  but  the  lessors  were  to  keep  the  elevator  in  proper  running 
order,  and  repair  on  notice.  The  plaintiff  was  “helper”  to  I.,  a fellow 
employee,  who  told  him  to  bring  up  a packing  case  from  the  basement; 
the  plaintiff  placed  it  on  the  elevator,  which  stuck  on  the  way  up;  he 
returned  to  I.  and  reported,  and  I.  told  him  to  take  the  case  off,  and  not 
to  use  that  hoist,  but  another.  The  plaintiff  went  down  the  stairs,  and  I. 
heard  nothing  more  of  him  until  he  was  found  lying  on  the  elevator,  injured. 
The  evidence  did  not  shew  whether  the  packing  case  was  on  or  off  the 
elevator  when  the  plaintiff  was  found.  The  elevator  was  out  of  order,  and 
the  inference  was  that  it  had  fallen: — 

Held,  that  the  plaintiff’s  rights  as  against  the  lessors  wholly  depended  upon 
implied  invitation,  and  any  invitation  to  use  the  elevator  must  be  regarded 
as  cancelled  when  the  plaintiff  became  aware  that  it  was  out  of  order,  and 
was  told  not  to  use  it;  and  the  plaintiff’s  action  against  the  lessors  to 
recover  damages  for  his  injuries  failed. 

Held,  also,  that  the  plaintiff’s  action  against  his  employers  also  failed,  so  far 
as  it  was  based  upon  the  common  law  and  the  Workmen’s  Compensation 
for  Injuries  Act:  upon  the  former,  because,  upon  the  undisputed  evidence, 
he  was  not  using  the  defective  elevator  as  an  elevator  at  the  time  of  his 
injury,  or,  if  he  was,  that  he  was  doing  so  in  defiance  of  the  order  of  I.; 
and  upon  the  latter,  because  the  jury  had  not  made  the  necessary  findings 
upon  which  to  base  a judgment  in  respect  of  the  order  given  by  I.  But, 
by  the  Ontario  Factories  Act,  R.S.O.  1897,  ch.  256,  sec.  3,  the  plaintiff’s 
employment  was  wholly  unlawful,  and  a prima  facie  case  under  that  Act 
was  made  simply  by  proof  of  his  age,  the  employment,  and  the  injury. 
To  such  primd  facie  case  no  answer  was  made;  there  was  no  finding  of  con- 
tributory negligence;  and  the  employers’  premises  were,  within  the  meaning 
of  the  Act,  a factory,  of  which  the  elevator  formed  part.  The  employers 
were,  therefore,  liable  under  the  Factories  Act  to  the  extent  of  $1,500. 
Meredith,  J.A.,  dissented  in  part. 

Judgment  of  Anglin,  J.,  varied. 

This  was  an  appeal  by  the  defendants,  the  Morton  Company 
Limited,  and  the  Toronto  General  Trusts  Corporation,  executors 
of  the  will  of  Hugh  Ryan,  deceased,  from  the  judgment  of  Anglin, 
J.,  at  the  trial,  upon  the  findings  of  a jury,  in  favour  of  the  infant 
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plaintiff,  Herbert  Jones,  for  the  recovery  of  $4,000  in  an  action  for 
damages  for  personal  injuries  sustained  by  the  infant  plaintiff  by 
reason  of  the  fall  of  an  elevator  in  a building  owned  by  the  defen- 
dants the  Toronto  General  Trusts  Corporation,  part  of  which  was 
rented  to  the  defendants  the  Morton  Company,  with  the  use  of  the 
elevator,  and  by  the  plaintiff  James  Edwin  Jones,  the  father  of  Her- 
bert Jones,  for  expenses  caused  to  him  by  the  injury  to  his  son.  The 
action  was  dismissed  at  the  trial  as  against  the  plaintiff  James 
Edwin  Jones. 

The  questions  put  to  the  jury  and  the  answers  thereto  were  as 
follows: — 

“1.  Can  you  say  upon  the  evidence — without  guessing — what 
was  the  cause  of  the  injuries  to  Herbert  Jones?  A.  Yes. 

“ 2.  If  so,  state  what  cause?  A.  By  the  dropping  of  the  elevator, 
which  was  caused  by  leakage  in  the  cylinder. 

“3.  Was  that  cause  due  to  negligence?  A.  Yes. 

“4.  If  so,  in  what  did  that  negligence  consist?  A.  In  not  keep- 
ing elevator  in  proper  repair  when  told  that  it  was  out  of  order. 

“5.  Whose  negligence  was  it?  A.  Both  defendants. 

“6.  What  was  the  age  of  the  boy  Herbert  Jones  when  injured? 
A.  Under  14. 

“7.  Was  he  employed  by  the  defendants  the  Morton  Company 
in  contravention  of  sec.  3 of  the  Ontario  Factories  Act?  A.— Yes. 

“8.  If  so,  was  he  injured  in  the  course  of  such  employment? 
A.  He  was  injured  in  the  course  of  his  employment  of  the  Morton 
Company. 

“9.  Was  his  employment,  if  in  contravention  of  the  statute, 
the  cause  of  his  being  injured?  A.  Yes. 

“ 10.  At  what  sum  do  you  assess  the  damages  to  the  boy? 
A.  $4,000. 

“11.  At  what  sum  do  you  assess  the  damages  to  the  father? 
A.  $600. 

“5a.  Was  the  elevator  at  the  time  of  the  accident  being  used 
as  a freight  elevator?  A.  YesY 

The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow,  Maclaren, 
and  Meredith,  JJ.A.,  on  the  27th  and  28th  November,  1906. 

E.  E.  A.  Du  Vernet  and  A.  E.  Knox,  for  the  defendants  the 
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Toronto  General  Trusts  Corporation,  appellants.  There  was  no 
reasonable  evidence  to  justify  the  jury  in  finding  that  the  negli- 
gence of  both  defendants  was  the  cause  of  the  accident.  There  is 
no  evidence  of  any  notice  to  these  defendants  that  the  elevator 
was  out  of  repair:  see  Makin  v.  Watkinson  (1870),  L.R.  6 Ex.  25. 
There  was  no  evidence  that  the  injury  to  the  infant  plaintiff  was 
caused  by  the  fall  of  the  elevator,  and  the  cause  of  the  accident 
upon  the  evidence  is  a matter  of  mere  conjecture:  Badgerow  v. 
Grand  Trunk  R W.  Co.  (1890),  19  O.R.  191,  195,  196;  Farmer 
v.  Grand  Trunk  R.W.  Co.  (1891),  21  O.R.  299,  304;  Canada  Paint 
Co.  v.  Trainor  (1898),  28  S.C.R.  352,  360;  Canadian  Coloured 
Cotton  Mills  Co.  v.  Kervin  (1899),  29  S.C.R.  478,  482;  Montreal 
Rolling  Mills  v.  Corcoran  (1896),  26  S.C.R.  595,  600;  Cowans  v. 
Marshall  (1897),  28  S.C.R.  161,  169;  Brown  v.  Waterous  Engine 
Works  Co.  (1904),  8 O.L.R.  37.  The  only  reasonable  inference 
is  that  the  injury  was  caused  by  the  infant  plaintiff’s  own  negligence, 
and  therefore  he  cannot  recover:  Dominion  Iron  and  Steel  Co.  v. 
Day  (1904),  34  S.C.R.  387;  O' Mara  v.  Hudson  River  R.R.  Co. 
(1868),  38  N.Y.  445;  Moore  v.  Moore  (1902),  4 O.L.R.  167,  175; 
Beven  on  Negligence,  2nd  ed.,  p.  172.  Upon  the  answer  to  the 
ninth  question  these  defendants  cannot  be  held  liable,  and  against 
them  there  was  no  prima  facie  case  of  negligence  under  the  Factories 
Act.  These  defendants  were  not  the  employers,  and,  even  if  it 
were  proved  that  the  elevator  was  not  guarded  according  to  the 
Factories  Act,  the  omission  was  not  the  proximate  cause  of  the 
injury:  Carnahan  v.  Robert  Simpson  Co.  (1900),  32  O.R.  328; 
Billing  v.  Semmens  (1904),  7 O.L.R.  340.  These  defendants  were 
under  no  duty  to  the  infant  plaintiff  to  keep  the  elevator  in  repair, 
and  were  not  in  control;  the  servants  of  the  tenant  take  the 
premises  with  all  the  disadvantages:  Mercer  v.  Woodgate  (1869), 
L.R.  5 Q.B.  26;  Robbins  v.  Jones  (1863),  15  G.B.N.S.  221;  Inder- 
maur  v.  Dames  (1866-7),  L.R.  1 C.P.  274,  L.R.  2 C.P.311;  Har- 
groves, Aronson  & Co.  v.  Hartopp,  [1905]  1 K.B.  472;  Lane  v.  Cox, 
[1897]  1 Q.B.  415;  Cavalier  v.  Pope,  [1905]  2 K.B.  757;  Pollock  on 
Torts,  6th  ed.,  pp.  489,  490;  Fitton  v.  Wood  (1875),  32  L.T.N.S. 
554.  The  boy  was  warned  once  not  to  use  the  elevator;  he  said 
he  had  no  recollection  of  it.  As  to  the  findings  of  the  jury,  see 
Andreas  v.  Canadian  Pacific  R.W.  Co.  (1905),  37  S.C.R.  1.  The 
damages  are  excessive,  and  must  have  been  assessed  on  a wrong 
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principle:  Johnston  v.  Great  Western  R.W.  Co.,  [1904]  2 K.B.  250; 
Rowley  v.  London  and  North  Western  R.W.  Co.  (1873),  L.R.  8 Ex. 
221.  These  defendants  are  a corporation,  and  can  act  only  by 
means  of  their  servants.  There  is  no  evidence  that  the  servants 
selected  were  not  competent,  or  that  the  elevator  was  not  properly 
constructed:  Woods  v.  Toronto  Bolt  and  Forging  Co.  (1905),  11 
O.L.R.  216;  Belmont  v.  Smart  Manufacturing  Co.  (1905),  6 O.W.R. 
942. 

7.  F.  Hellmuth,  K.C.,  and  R.  H.  Greer,  for  the  defendants  the 
Morton  Company,  appellants.  There  was  no  evidence  of  negligence 
on  the  part  of  these  defendants,  nor  was  there,  in  the  circumstances, 
any  duty  cast  on  them  to  keep  the  elevator  in  repair:  Miller  v. 
Hancock,  [1893]  2 Q.B.  177;  nor  had  they  any  right  to  repair  it. 
There  is  no  evidence  to  establish  a common  law  liability.  These 
defendants  are  a company,  and  knowledge  must  be  brought  home 
to  the  company;  the  doctrine  of  vice-principals  has  no  place  in 
our  jurisprudence:  Woods  v.  Toronto  Bolt  and  Forging  Co.,  11  O.L.R. 
216.  There  is  no  evidence  that  the  hoist  ever  suddenly  went  down 
from  one  floor  to  another.  If  the  boy’s  story  is  true,  the  leaking  of 
the  cylinder  had  nothing  to  do  with  the  fall  of  the  elevator.  There 
was  nothing  on  the  part  of  the  jury  but  pure  conjecture  as  to  how 
the  accident  happened.  On  the  other  hand,  there  is  no  finding  of 
the  jury  which  fixes  these  defendants  under  the  Workmen’s  Com- 
pensation Act.  Then,  as  to  the  Factories  Act,  there  is  no  evidence 
that  these  defendants  had  a factory.  Even  if  the  third  floor  was 
a factory,  this  boy  was  not  employed  in  a factory.  He  was  in  the 
shipping  department,  and  employed  in  running  messages.  The 
elevator  was  no  part  of  the  factory,  if  there  was  a factory.  Sections 
3 and  7 of  the  Act  must  be  read  together;  and  the  infant  plaintiff 
was  not  a person  “deemed  to  be  employed”  in  a factory  under 
sec.  7.  He  must  be  employed  in  manufacture  or  handicraft : Law 
v.  Graham,  [1901]  2 K.B.  327.  The  English  Act  41  Viet.  ch.  16, 
secs.  93,  94,  is  not  unlike  ours.  Fahey  v.  Jephcott  (1901),  2 O.L.R. 
449,  and  McIntosh  v.  Firstbrook  Box  Co.  (1904-5),  8 O.L.R.  419, 
10  O.L.R.  526,  were  referred  to  at  the  trial,  but  when  properly 
read  those  cases  do  not  help  the  plaintiff.  The  damages  are  ex- 
cessive: Fahey  v.  Jephcott,  supra.  The  direct  cause  of  the  injury 
must  be  established — the  remote  cause  has  no  bearing:  Canadian 
Coloured  Cotton  Mills  Co.  v.  Kervin,  29  S.C.R.  478.  There  being 
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no  liability  at  common  law,  the  highest  sum  at  which  damages 
could  be  assessed  under  the  Factories  Act  would  be  $1,500.  The 
boy  was  guilty  of  contributory  negligence  in  using  the  elevator 
contrary  to  orders. 

C.  A.  Masten  and  J.  H.  Spence,  for  the  infant  plaintiff.  There 
was  reasonable  evidence  to  justify  the  jury  in  finding  that  the 
negligence  of  the  defendants  in  not  keeping  the  elevator  in  repair 
was  the  cause  of  the  injury.  The  boy  said  to  the  person  who  found 
him  that  “the  elevator  dropped/7  but  at  the  trial  he  had  no  recol- 
lection of  this.  The  explanation  then  given  is  a relevant  circum- 
stance in  determining  how  the  occurrence  actually  happened,  and 
is  part  of  the  res  gestce : Armstrong  v.  Canada  Atlantic  R.W.  Co. 
(1901-2),  2 O.L.R.  219,  4 O.L.R.  560;  Taylor  on  Evidence,  9th  ed., 
secs.  583,  588;  Wharton  on  Evidence,  3rd  ed.,  sec.  259;  Thayer’s 
Cases  on  Evidence,  pp.  629-655;  Insurance  Co.  v.  Mosley  (1869), 
8 Wall.  (S.C.U.S.),  397;  Vicksburg  and  Meridian  R.R.  Co.  v. 
O'Brien  (1886),  119  U.S.  99;  Rawson  v.  Haigh  (1824),  2 Bing.  99, 
104.  The  evidence  justified  the  jury  in  adopting  the  theory  sug- 
gested by  the  plaintiffs  that  the  elevator  “stuck,”  and  while  the 
boy  was  upstairs  the  water  leaked  out  of  the  cylinder;  when  he 
came  back  and  entered  the  elevator  to  remove  the  packing  case, 
the  shock  loosened  it,  and  the  cylinder  being  empty,  the  elevator 
fell.  There  being  no  safety  devices,  there  was  nothing  to  check  the 
fall.  No  other  reasonable  explanation  can  be  suggested;  the  case 
could  not,  on  the  facts  in  evidence,  have  been  withdrawn  from  the 
jury;  and  the  facts  are  sufficient  to  warrant  the  findings  of  the 
jury,  without  exact  proof  of  the  details  of  the  accident:  Billing  v. 
Semmens  (1904),  7 O.L.R.  340,  8 O.L.R.  540;  McArthur  v.  Dominion 
Cartridge  Co.,  [1905]  A.C.  72;  McKelvey  v.  Le  Roi  Mining  Co.  (1902), 
32  S.C.R.  664;  Griffiths  v.  Hamilton  Electric  Light  and  Cataract 
Power  Co.  (1903),  6 O.L.R.  296;  Asbestos  and  Asbestic  Co.  v.  Durand 
(1900),  30  S.C.R.  285;  Fenna  v.  Clare,  [1895]  1 Q.B.  199;  Wilson 
v.  Lincoln  Paper  Mills  Manufacturing  Co.  (1900),  9 O.L.R.  119. 
There  was  evidence  of  negligence  on  the  part  of  both  defendants. 
The  elevator  was  a machine  used  by  the  Morton  Company  in  the 
conduct  of  their  factory,  and  their  duty  was  to  keep  it  in  a safe 
condition  for  the  benefit  of  their  servants  using  it.  They  were 
aware  of  its  defective  condition,  and  omitted  to  remedy  it,  and  are 
consequently  liable:  Myers  v.  Sault  Ste.  Marie  Pulp  and  Paper  Co. 
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(1902),  3 O.L.R.  600;  Smith  v.  Baker,  [1891]  A.C.  325;  Webster  v. 
Foley  (1892),  21  S.C.R.  580.  The  other  defendants,  as  lessors, 
were  under  an  obligation  to  every  person  who  might  be  properly 
using  the  premises  to  see  that  they  were  in  repair:  Flynn  v.  Toronto 
Industrial  Exhibition  Association  (1905),  9 O.L.R.  582;  Miller  v. 
Hancock,  [1893]  2 Q.B.  177.  They  received  ample  notice  from  their 
agent  of  the  defective  condition,  and  are  bound  by  the  notice: 
Canada  Woollen  Mills  v.  Traplin  (1904),  35  S.C.R.  424.  The  non- 
repair of  the  elevator  was  the  proximate  cause  of  the  injury.  The 
premises  must  be  considered  a factory,  within  the  meaning  of  the 
Factories  Act,  and  the  boy  was  employed  in  the  factory.  At  the 
very  time  when  the  accident  happened  he  was  engaged  in  factory 
work,  and  was  using  the  elevator,  by  direction  of  his  superior 
officer,  for  that  purpose:  Factories  Act,  R.S.O.  1897,  ch.  256, 
sec.  2,  sub-sec.  1.  He  was  a “ child”  within  the  meaning  of  the 
Act,  secs.  2 and  3,  and  the  Morton  Company  are  liable  for  breach 
of  statutory  duty:  McIntosh  v.  Firstbrook  Box  Co.,  8 O.L.R.  419; 
Fahey  v.  Jephcott,  2 O.L.R.  449.  The  defendants  are  also  liable 
for  breach  of  the  statutory  duty  imposed  by  sec.  20,  sub-sec.  1 (d), 
of  the  Act,  requiring  elevators  to  be  provided  with  safety  catches. 
There  is  no  evidence  from  which  the  jury  could  have  inferred  that 
the  injury  to  the  boy  was  caused  by  his  own  negligence.  The 
damages  are  not  excessive;  the  boy  is  seriously  and  permanently 
injured. 

Du  Vernet,  in  reply,  referred  on  the  common  law  branch  to 
Griffiths  v.  London  and  St.  Katharine  Docks  Co.  (1884),  13  Q.B.D.  259. 

Hellmuth,  in  reply.  In  Canada  Woollen  Mills  v.  Traplin,  35 
S.C.R.  424,  the  elevator  collapsed,  and  it  was  reasonable  to  say 
that  the  company  must  have  known  its  condition.  Is  it  reasonable 
to  say  that  here?  See  Keiller  v.  John  Inglis  Co.  (1906),  8 O.W.R. 
170,  at  pp.  171,  172,  per  Osier,  J.A.,  as  to  the  finding  under  the 
Workmen's  Compensation  Act. 

March  14.  Garrow,  J.A. : — The  action  was  brought  to  recover 
damages  caused  to  the  infant  plaintiff  by  the  fall  of  an  elevator 
used  by  his  employers  the  Morton  Company  in  or  in  connection  with 
their  factory  in  the  city  of  Toronto,  as  tenants  under  an  indenture 
of  lease  made  by  one  Chatworthy  as  lessor,  the  reversion  having 
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subsequently,  but  before  the  accident,  been  acquired  by  the  de- 
fendants the  Toronto  General  Trusts  Corporation. 

The  premises  are  described  in  the  lease  as  the  third  flats,  com- 
prising two  rooms,  extending  from  the  front  to  the  rear  of  the 
building,  together  with  the  right  of  entrance  in  and  passage  in  and 
out  of  the  front*  of  said  premises  through  the  front  door  and  stair- 
way and  passage  way  leading  from  Richmond  street.  . . . And 

the  lessors  covenanted  to  give  the  use,  together  with  other  tenants 
in  the  building,  to  the  lessees,  their  agents,  clerks,  and  tenants,  of 
the  elevator  in  said  building  for  freight  purposes  only,  in  each  day, 
and  to  keep  the  same  in  repair  and  good  working  order,  with  a 
right  of  way  to  and  from  said  elevator.  And  provided  that  “the 
said  lessor  will  not  be  liable  for  any  damage  or  any  accident  to  any 
member  of  said  lessees  or  any  of  their  employees  through  using  or 
interfering  with  the  elevator,  but  the  said  lessor  will  keep  the 
elevator  in  proper  running  order,  and  repair  on  notice  being  given 
to  him  by  the  said  lessees  that  such  repairs  are  required  and  neces- 
sary from  time  to  time.” 

The  infant  plaintiff  was  at  the  time  of  the  accident  under  the 
age  of  14  years,  and  he  claims  to  recover  under  (1)  the  common 
law,  (2)  the  Workmen’s  Compensation  for  Injuries  Act,  and  (3)  the 
Ontario  Factories  Act. 

The  defendants  the  Morton  Company,  by  their  statement  of 
defence,  denied  in  general  terms  all  the  allegations  in  the  statement 
of  claim,  as  did  also  in  effect  the  other  defendants. 

Questions  were  submitted  to  the  jury,  and  answered,  the  effect 
being  as  follows:  the  infant  plaintiff  was  injured  by  the  dropping 
of  the  elevator;  the  drop  was  caused  by  leakage  in  the  cylinder; 
such  cause  was  due  to  negligence,  which  consisted  in  not  keeping 
the  elevator  in  proper  repair  when  told  it  was  out  of  order;  both 
defendants  were  negligent — this  in  answer  to  the  question,  “Whose 
negligence  was  it?” — the  infant  plaintiff’s  age  was  under  14;  he 
was  employed  in  contravention  of  sec.  3 of  the  Ontario  Factories 
Act ; he  was  injured  in  the  course  of  his  employment ; such  employ- 
ment in  contravention  of  the  statute  was  the  cause  of  his  being 
injured;  the  elevator  was  at  the  time  of  the  accident  being  used 
as  a freight  elevator;  and  they  assessed  the  damages  at  $4,000, 
for  which  judgment  against  both  defendants  was  given. 

The  defendants  the  Morton  Company  carry  on  the  business  of 
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manufacturing  check  books,  and  the  infant  plaintiff  was  employed 
at  the  time  of  the  injury  in  the  shipping  department  as  helper, 
under  one  Izzard.  He  was  sent  by  Izzard  to  the  basement  to 
obtain  a packing-case,  in  which  to  pack  for  shipment  a quantity 
of  check  books.  He  procured  the  case,  and  placed  it  on  the  elevator, 
which,  after  proceeding  under  his  guidance  from  the  basement  until 
between  the  first  and  second  floors,  stuck.  He  there  left  it,  and 
returned  to  Izzard,  and  reported  that  the  elevator  would  not  work. 
Izzard’s  uncontradicted  account  of  the  conversation  is  as  follows: 
“Q.  You  understood  from  him  then  at  that  time  that  the  case  was 
on?  A.  The  case  was  on  the  hoist — yes — that  he  had  got  the  case 
on  the  hoist.  I asked  him  if  he  could  get  the  case  off  the  hoist. 
He  said,  yes.  I said,  take  the  case  off  the  hoist,-  hut  do  not  use  that 
hoist ; take  it  around  to  the  side  hoist,  and  use  that  hoist.  He  went 
down  the  front  stairs  to  do  as  I told  him.  That  was  the  last  I 
heard  of  him  until  one  of  the  young  men  from  the  Featherbone 
Company  told  me  my  helper  was  hurt.” 

The  infant  plaintiff  was  found  lying  on  the  elevator,  which  had 
in  some  way  reached  the  bottom  or  starting  point  in  the  basement. 
From  the  severity  of  the  injuries,  which  were  chiefly  to  the  head 
and  especially  the  jaw,  the  infant  plaintiff  appeared  at  the  trial  to 
have  no  recollection  of  anything  that  happened  after  he  got  the 
case  on  the  elevator  and  commenced  the  ascent.  He  remembered 
that  he  had  got  up  past  the  first  floor,  and  there  all  memory  ceased. 
He  did  not  remember  getting  off  and  going  upstairs  to  Izzard. 
By  what  appears  to  me  a rather  serious  oversight,  the  evidence 
does  not  disclose  the  location  of  the  packing-case  when  the  infant 
plaintiff  was  found,  whether  on  or  off  the  elevator.  Nor  is  there 
even  any  evidence  of  its  size,  so  as  to  estimate  the  probable  diffi- 
culty a child  so  young  would  have  in  removing  it  from  the  elevator, 
suspended,  as  it  was,  between  the  two  floors. 

Mr.  Russell,  the  expert  who  examined  the  elevator  after  the 
accident,  found  it  leaking  in  the  piston  head  from  defective  pack- 
ing. He  also  found  the  governor  without  a rope,  and,  therefore, 
useless  to  operate  the  clutches  which  are  brought  into  play  by  it 
when  excessive  speed  arises  from  any  cause.  But  the  leaking  alone 
would,  as  the  jury  found,  I think  properly,  explain  and  make 
probable  the  fall  of  the  elevator,  and  a sudden  and  sharp  fall  would 
also  reasonably  explain  the  very  severe  injury  to  the  infant  plaintiff, 
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otherwise  wholly  unexplained,  and  these  were  inferences  quite 
open  to  be  drawn  by  the  jury  upon  the  evidence,  in  my  opinion. 
But  what  is  not  explained  is  why  the  infant  plaintiff  was  upon  the 
elevator  at  all,  which  he  had  been  told  not  to  use.  His  orders 
were  to  remove  the  case  from  the  elevator,  and,  unless  he  was  upon 
it  for  that  purpose,  he  should  not  have  been  upon  it  at  all. 

The  infant  plaintiff’s  rights  as  against  the  defendants  the 
Toronto  General  Trusts  Corporation  must  necessarily  depend 
wholly  upon  implied  invitation.  There  were  no  contractual  rights 
between  them  whatever.  And,  in  my  opinion,  any  invitation  to 
use  the  elevator  which  could  have  been  otherwise  inferred  must  be 
conclusively  regarded  as  cancelled  and  withdrawn  when  he  became 
aware  that  it  was  out  of  order,  and  was  told  not  to  use  it.  It 
would  be  impossible  after  that  to  infer  the  invitation,  or  a repre- 
sentation that  the  elevator  was  in  order  and  reasonably  fit  for  use. 
For  this  reason  his  action,  in  my  opinion,  wholly  fails  against  the 
defendants  the  Toronto  General  Trusts  Corporation. 

And  I think  the  action  against  the  defendants  the  Morton  Com- 
pany also  fails,  so  far  as  it  is  based  upon  the  common  law  and  upon 
the  Workmen’s  Compensation  for  Injuries  Act.  Upon  the  former, 
because  it  is  clear  upon  the  undisputed  evidence  that  he  was  not 
using  the  defective  elevator  as  an  elevator  at  the  time  of  his  injury, 
or,  if  he  was,  that  he  was  doing  so  in  defiance  of  the  explicit  order 
of  Izzard.  And  upon  the  latter,  because  of  a total  lack  of  the 
necessary  findings  by  the  jury  upon  which  to  base  a judgment  in 
respect  of  the  order  given  by  Izzard.  Izzard  probably  had  authority 
to  give  the  order,  and  it  was  one  to  which  probably  the  infant 
plaintiff  was  bound  to  conform,  and  he  was  probably  injured  be- 
cause, in  compliance  with  it,  he  had  got  upon  the  elevator  to  remove 
the  case.  One  may  at  least  reasonably  conjecture  that  much,  but 
it  was  clearly  a matter  for  the  jury  to  pass  upon,  and  they  not  having 
been  done,  I see  no  alternative  upon  this  cause  of  action  but  that 
which  I have  stated,  namely,  failure. 

But,  in  my  opinion,  the  infant  plaintiff  has  established  a good 
cause  of  action  upon  sufficient  findings  under  the  Ontario  Factories 
Act,  in  respect  of  which  he  is  entitled  to  recover  the  same  amount 
of  damages  as  under  the  Workmen’s  Compensation  for  Injuries 
Act — see  3 Edw.  VII.  ch.  7,  sec.  46  (O.) — so  that  the  failure  to 
recover  under  that  Act  is,  in  the  result,  really  unimportant. 
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By  the  Ontario  Factories  Act,  R.S.O.  1897,  ch.  256,  sec.  1,  sub- 
sec. 5,  “ child”  is  defined  as  a person  under  the  age  of  14  years. 
By  sec.  3 it  is  provided  that  no  child  shall  be  employed  in  any 
factory  except  those  mentioned,  of  which  the  factory  in  question 
is  not  one.  The  infant  plaintiff’s  employment  was,  therefore, 
wholly  unlawful,  and  a prima  facie  case  was  made  simply  by  proof 
of  the  age,  the  employment,  and  the  injury:  see  Fahey  v.  Jephcott, 
2 O.L.R.  449.  To  such  prima  facie  case  no  answer  was,  I think, 
made.  There  is  no  finding  of  contributory  negligence,  and  appar- 
ently no  request  from  either  of  the  defendants  to  have  such  a ques- 
tion even  submitted. 

It  was  contended  before  us,  faintly  I thought,  that  there  was 
no  evidence  that  the  defendants  the  Morton  Company’s  premises 
were  in  fact  a factory,  and  that,  in  any  event,  the  elevator  did  not 
form  part  of  the  factory. 

In  the  statement  of  claim  the  premises  are  called  a factory,  and 
the  elevator  is  there  spoken  of  as  used  in  the  factory.  The  defen- 
dants, it  is  true,  in  formal  terms  deny  all  the  plaintiffs’  allegations, 
but  they  raised  no  specific  issue  upon  the  questions  now  under 
consideration.  The  evidence  also  treats  the  premises  as  a factory, 
and  the  elevator  as  used  in  connection  therewith.  And  in  his 
charge  the  learned  Judge  told  the  jury  that  the  premises  was  a 
factory  within  the  Act,  and  that  the  elevator,  for  the  purposes  of 
the  action,  was  a part  of  the  factory.  To  the  latter  statement, 
but  not  to  the  former,  which  he  apparently,  and  wisely,  I think, 
abandoned,  counsel  for  the  defendants  the  Morton  Company 
objected  “that  the  elevator  and  the  elevator  shaft  was  not  any 
part  of  the  defendant  Morton’s  factory;  that  under  the  lease  and 
upon  the  facts  it  was  proved  that  they  had  merely  access  to  it  for 
use  with  the  others,  and  it  was  not  any  part  of  the  factory.” 

So  far  as  this  objection  is  based  upon  the  terms  of  the  lease, 
it  is  a question  of  law,  and  was  for  the  Court,  and  I agree  with  the 
charge  and  am  against  the  objection.  And,  if  it  is  a question  of 
fact,  I should  still  be  against  it.  The  infant  plaintiff  had  and  has 
nothing  to  do  with  the  exact  title  under  which  his  employers  used 
or  occupied  the  factory  premises.  The  undisputed  facts  are  that 
they  used  the  elevator  as  an  adjunct  of  the  factory;  and  part  of 
the  infant  plaintiff’s  duties  in  which  he  had  been  instructed  was  to 
operate  it  when  he  had  occasion  to  use  it. 
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C.A.  This  actual  occupation  and  actual  user  were,  in  my  opinion, 

1907  quite  sufficient  for  the  plaintiffs’  purposes  in  this  action,  even  had 
Jones  the  fact  been  that  the  defendants  the  Morton  Company  had  really 
Morton  Co  110  whatever  to  either  factory  or  elevator:  see  Bacon  v.  Dawes 
R—  ’ (1887),  3 Times  L.R.  557. 

Garrow,  J.A. 

For  these  reasons,  I think  the  appeal  of  the  defendants  the 
Toronto  General  Trusts  Corporation  should  be  allowed,  and  the 
action  dismissed  as  against  them,  both  with  costs.  And  that  the 
appeal  of  the  other  defendants  should  be  allowed  in  part  by  reducing 
the  damages  to  $1,500,  with  costs  of  the  action  to  the  plaintiff  as 
if  the  action  had  been  against  the  said  defendants  alone.  And  that 
there  should,  as  between  the  last-named  defendants  and  the  plaintiff, 
be  no  costs  of  this  appeal. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  agreed  in  the  result  as  stated 
by  Garrow,  J.A. 

Meredith,  J.A.: — This  case,  somewhat  complicated  in  itself, 
was  made  much  more  so  by  the  almost  tragedy  of  errors,  on  all 
hands,  at  the  trial,  which  has  resulted,  apparently,  in  a judgment, 
under  common  law  liability,  against  the  defendants  jointly,  for 
$4,600,  upon  an  entirely  separate  and  distinct  claim  against  each, 
and  a judgment  against  one  of  them  under  the  Ontario  Factories 
Act  and  amendments,  without  any  assessment  of  damages  under 
their  provisions.  But,  fortunately,  there  is,  as  it  seems  to  me, 
enough  to  be  found  in  the  wreckage  to  permit  of  the  substantial 
rights  of  all  parties  being  now  determined,  except  upon  the  one 
question  of  damages. 

The  first  question  is  whether  there  was  any  reasonable  evidence 
of  actionable  negligence  on  the  part  of  any  one.  There  was,  I think, 
but  only  by  a very  narrow  margin.  The  Morton  Company’s  work- 
men were  permitted  and  accustomed  to  go  upon  the  elevator  when 
using  it  in  moving  goods;  though  it  was  not  a “ passenger”  elevator, 
it  may  be  that  goods  could  not  have  been  conveniently  moved 
without  the  workman  accompanying  them;  at  all  events,  the}"  did 
so,  and  had  no  orders  to  the  contrary,  so  far  as  the  evidence  shews. 
The  boy  who  was  injured  was  sent  to  use  it,  a little  while  before 
the  accident,  for  the  purpose  of  bringing  up  an  empty  box.  Re- 
porting that  it  had  stuck  fast  in  the  upward  journey,  he  was  ordered 


XIV.] 


ONTARIO  LAW  REPORTS. 


413 


to  remove  the  box,  and  take  it  up  by  another  elevator  in  the 
building;  he  was  not  told  not  to  go  upon  the  elevator  for  the  pur- 
pose of  removing  the  box,  but  simply  to  remove  it.  All  that 
occurred  after  that  would  be  but  conjecture  except  for  the  boy’s 
statement,  to  one  of  the  witnesses,  immediately  after  his  injury, 
that  the  elevator  fell — “the  hoist  dropped.”  Evidence  of  this  was 
received  without  objection  at  the  trial;  and  is  enough,  in  connec- 
tion with  the  “expert  ” testimony,  to  support  the  first  three  findings 
of  the  jury. 

Then  who,  if  any  one,  is  liable  for  the  consequences  of  such  negli- 
gence? Not  the  lessors,  for  they  were  under  no  obligation,  ex- 
pressed or  implied,  which  would  make  them  liable  to  the  lessees 
6r  their  workmen.  They  were  expressly  contracted  out  of  such 
liability,  and  there  was  no  obligation  upon  them  apart  from  the 
expressed  contract.  There  was  no  invitation  by  them  to  the  work- 
men to  go  upon  the  elevator;  they  went  in  pursuance  of  their 
duties  to  their  masters — under  an  expressed  or  implied  order  to  so 
perform  their  work  in  moving  goods  by  means  of  the  elevator. 
The  cases  of  strangers  injured  on  stairways  or  “passenger”  elevators 
have  no  application.  This  was  a goods  elevator.  There  was  no 
implied  invitation  of  any  one  to  use  it.  There  was  but  the  ex- 
pressed demise  of  it,  with  the  covenant  respecting  its  repair,  and 
the  clearly  expressed  contract  against  liability.  It  was  not 
operated  by  the  lessors  in  any  way,  but  was  entirely  in  the  posses- 
sion and  control  of  their  lessees. 

It  is  not  necessary  to  consider  whether' the  lessors  would  have 
been  liable,  to  the  lessees  or  their  workmen,  if  the  agreement  to 
repair  had  been  unlimited;  the  trend  of  cases,  in  this  Province, 
seems  to  be  against  any  such  liability,  whatever  may  be  the  ground 
or  grounds  upon  which  the  opinions,  against  liability,  were  based: 
see  Brown  v.  Toronto  General  Hospital  Trustees  (1893),  23  O.R. 
599;  and  Mehrv.McNab  (1894),  24  O.R. 653;  but  see  Cavalier  v.  Pope, 
[1905]  2 K.B.  757,  766;  and  Hargroves,  Aronson  & Co.  v.  Hartopp, 
[1905]  1 K.B.  472.  It  is  quite  clear,  upon  the  cases,  that  there  would 
be  no  liability,  upon  the  lessors,  if  there  had  been  no  agreement  to 
repair:  see  Robbins  v.  Jones,  15  C.B.N.S.  221 ; and  Lane  v.  Cox,  [1897] 
1 Q.B.  415.  The  effect  of  the  provision  that  the  lessors  should  not 
be  liable  for  any  injury  through  non-repair  is — as  affecting  any  such 
injury — the  same  as  if  there  were  no  agreement  to  repair. 
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There  was,  however,  in  my  opinion,  a duty,  at  common  law, 
upon  the  Morton  Company  to  provide  proper  means  of  safely  per- 
forming the  work  which  their  servants  were  required  to  do  for 
them.  Instead  of  doing  that,  they  expressly  stipulated,  in  respect 
of  this  elevator,  that  the  lessors  should  not  be  liable  for  any  injury 
to  the  persons  of  any  of  their  servants  in  “ using  or  interfering” 
with  it.  That  is,  they  deliberately — in  fact,  however  it  may  have 
been  in  law — took  away  a part  of  that  which  they  were  bound  to 
supply,  and  took  no  means  whatever  themselves  to  provide  for 
the  safety  of  the  elevator— a convenience  likely  to  cause  injury 
unless  properly  guarded  against.  At  the  least  they  should  have 
given  notice  that  if  the  workmen  used  or  interfered  with  the  elevator, 
it  must  be  at  their  own  risk;  and  have  given  them  the  choice 
between  using  it  upon  those  terms  or  not  at  all. 


But,  in  view  of  the  decisions  of  this  Court,  it  must  be  considered 
that  the  damages  are  excessive.  The  jury  should  always  be  made 
to  understand  that  reasonable  damages  under  all  the  circumstances 
of  the  case,  not  full  compensation,  is  the  true  measure,  in  such  a 
case  as  this. 

I can  find  no  justification  for  assuming  that  the  boy  dis- 
obeyed his  orders  as  to  using  the  other  elevator  : it  may  have 
been  proper,  or  even  necessary,  for  him  to  have  gone  upon  the 
cage  to  remove  the  box,  and  his  injury  may  have  been  caused 
without  having  gone  upon  it  at  all.  Whilst,  if  his  disobedience 
of  that  order  caused,  or  contributed  to,  his  injury  so  as  to  pre- 
vent recovery  at  common  law,  or  under  the  statute  law  respecting 
compensation  for  workmen’s  injuries,  I cannot  perceive  why  it 
would  not  have  the  like  effect  in  respect  of  the  claim  under  the 
Factories  Act.  Nor  can  I perceive  what  right  we  have  to  assess 
the  damages  for  a claim  under  that  Act  : that  must  be  a matter 
for  the  jury,  and  they  have  not  yet  dealt  with  it,  or  been  asked 
to  do  so. 

I would  allow  the  appeal,  and  dismiss  the  action,  with  costs  as 
against  the  defendants  the  Toronto  General  Trusts  Corporation; 
and  would  also  allow  it,  as  to  the  other  defendant,  in  respect  of 
the  assessment  of  damages,  and  direct  a new  assessment,  unless 
the  parties  can  agree  as  to  the  amount;  and  would  dismiss  it  in 
other  respects;  costs  of  the  former  trial  and  the  new  assessment, 
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if  any,  as  between  these  parties,  to  be  costs  in  the  action:  no  costs 
of  this  appeal  as  between  them. 
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Bradd  et  ux.  v.  Whitney  et  al. 
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Negligence — Death  of  Person  Operating  Calcium  Light  in  Theatre — Employ - 

ment  by  Playing  Company — Agreement  between  Company  and  Owners  of  April  5. 
Theatre — Division  of  Gross  Receipts — Partnership — Control  of  Theatre  and 
Operations — Liability  of  Owners. 

A theatrical  company  agreed  to  present  a certain  play  at  the  defendants’ 
theatre  on  a date  specified,  and  the  defendants  agreed  to  furnish  the  theatre 
and  all  the  properties  contained  in  the  theatre  for  the  period  of  the  engage- 
ment, and  also  to  “ furnish  electric  current  for  the  company’s  calciums.” 

It  was  agreed  that  there  should  be  no  other  entertainment  in  the  theatre 
during  the  engagement,  and  that  the  gross  receipts  should  be  shared  so 
that  70  per  cent,  should  go  to  the  playing  company.  The  plaintiffs’  son 
was  employed  by  the  company  to  operate,  and  did  operate,  a calcium  light 
belonging  to  them;  he  was  under  the  charge  and  direction  of  their  elec- 
trician; the  company’s  servants  had  entire  and  sole  control  of  the  stage 
and  its  surroundings,  including  the  place  where  the  lamp  was  operated. 

The  plaintiffs’  son  was  killed  by  the  action  of  electricity  while  operating 
the  lamp : — 

Held , that  the  effect  of  sharing  the  gross  receipts  was  but  another  mode  of 
paying  rent  for  the  premises,  and  did  not  indicate  that  any  partnership 
existed;  and  the  defendants,  having  no  right  of  control,  were  not  jointly 
liable  with  the  company,  nor  in  any  way  liable,  for  the  death  of  the  plain- 
tiffs’ son. 

Lyon  v.  Knowles  (1863),  3 B.  & S.  556,  560,  followed. 

Flynn  v.  Toronto  Industrial  Exhibition  Association  (1905),  9 O.L.R.  582,  and 
Indermaur  v.  Dames  (1866-7),  L.R.  1 C.P.  274,  L.R.  2 C.P.  311,  distin- 
guished. 

An  appeal  by  the  defendants  from  the  judgment  of  Clute,  J., 
upon  the  findings  of  a jury,  in  favour  of  the  plaintiffs,  the  parents 
of^a  lad  who  was  killed  by  an  electric  shock  in  a theatre  owned  by 
the  defendants,  where  he  was  employed  by  the  company  then 
playing  at  the  theatre  to  operate  a calcium  light,  to  recover  damages 
for  his  death,  which  was  alleged  to  be  caused  by  the  negligence  of 
the  defendants,  who  by  agreement  shared  gross  receipts  with  the 
playing  company. 

The  appeal  was  heard  by  a Divisional  Court,  composed  of  Boyd, 

C.,  Magee  and  Mabee,  JJ.,  on  the  3rd  April,  1907. 
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J.  L.  Counsell,  for  the  defendants.  The  owners  of  the  house 
were  found  liable,  not  the  company  who  were  playing  and  who 
employed  the  deceased  lad.  The  playing  company  furnished  the 
calcium  lamp,  and  the  owners  the  current.  The  engagement  was 
upon  what  is  called  a sharing  contract.  Notwithstanding  that,  the 
theatrical  company,  in  substance,  leased  the  house,  and  were  in 
control.  They  occupied  the  house,  or,  at  the  very  least,  the  stage, 
where  the  calcium  lamp  was.  It  was  brought  there  by  the  playing 
company.  Lyon  v.  Knowles  (1863),  3 B.  & S.  556,  is  authority 
for  the  proposition  that  the  agreement  between  the  defendants  and 
the  playing  company  did  not  constitute  them  partners.  The  com- 
pany are  solely  responsible  for  the  injury. 

J.  W.  Nesbitt,  K.C.,  for  the  plaintiffs.  The  deceased  was  there 
on  lawful  business  and  by  invitation.  Indermaur  v.  Dames  (1866-7), 
L.R.  1 C.P.  274,  L.R.  2 C.P.  311,  is  very  similar.  The  defendants' 
premises  were  defective  because  they  maintained  an  electric  current 
and  an  open  switch,  and  did  not  provide  gloves  or  other  appliances 
for  the  operator.  The  liability  of  the  owners  to  persons  lawfully 
upon  the  premises,  even  when  occupied  by  another,  is  established 
by  Flynn  v.  Toronto  Industrial  Exhibition  Association  (1905),  9 
O.L.R.  582.  See  also  Beven  on  Negligence,  1st  ed.,  p.  143.  The 
question  of  employment  does  not  arise.  This  was  a trap. 

April  5.  The  judgment  of  the  Court  was  delivered  by  Boyd, 
C. : — The  lad  was  killed  unquestionably  by  the  action  of  electricity, 
but  in  what  way  it  was  brought  about  is  largely,  if  not  entirely, 
conjectural.  That  it  was  not  because  of  contact  with  the  register 
is  proved  by  two  eye-witnesses — one  called  for  the  plaintiffs  and 
the  other  for  the  defendants.  There  is  no  direct  or  other  evidence 
to  be  placed  against  this.  Take  it,  as  the  jury  seem  to  have  thought, 
that  the  accident  came  from  the  touch  of  the  lad's  hand  on  the 
exposed  switch  on  the  lamp,  and  that  the  fatal  result  might  have 
been  prevented  had  he  been  furnished  with  rubber  mitts,  the  ques- 
tion still  remains,  were  the  defendants  liable  on  the  ground  of 
negligence  because  no  such  gloves  were  provided?  The  facts  can- 
not be  disputed  that  the  lad  was  employed  by  the  playing  com- 
pany; that  he  was  under  the  charge  and  direction  of  their  elec- 
trician; that  the  officers  or  employees  of  that  company  (that  is, 
their  stage  manager  and  their  electrician)  had  entire  and  sole  con- 
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trol  of  the  stage  and  its  surroundings,  and  therefore  of  the  place 
where  the  deceased  was  operating  the  calcium  lamp  and  was  killed. 
The  electrician  of  the  owners  (Mr.  Wark),  though  in  charge  of  the 
house  as  contrasted  with  the  stage,  was  yet  in  subordination  to 
the  company’s  electrician  for  the  purposes  of  the  performance. 
The  defective  calcium  lamp  was  the  property  of  the  company,  and 
by  them  supplied  to  the  operator,  and  it  was  not  the  habit,  nor 
does  it  appear  to  be  the  duty,  of  the  electrician  of  the  owners  (Mr. 
Wark)  to  inspect  or  criticize  the  lamps  owned  and  supplied  by  the 
company  in  connection  with  the  evening’s  performance.  Though 
Mr.  Wark  says  he  saw  the  lamp  on  the  stage,  it  was  not  till  after 
the  accident  that  he  examined  it.  I do  not  understand  that  he 
had  formed  or  could  have  formed  any  opinion  as  to  its  being  a 
proper  lamp — one  up-to-date — till  after  the  disaster  had  occurred. 
It  does  not  appear  that  he  had  any  duty  or  power  to  control  the 
action  of  the  company  in  regard  to  the  kind  of  lamp  which  they 
supplied  under  the  direction  and  supervision  of  their  own  electrician 
— who  was  the  one  man  in  charge  of  this  line  of  operation.  It  was 
the  business  of  the  owners  to  supply  the  electric  current  the  appli- 
cation of  that  to  the  lamp  was  undertaken  by  and  was  the  duty  of 
the  playing  company — according  to  the  contract  in  writing. 

There  may  be  negligence  in  not  providing  a proper  and  safe 
lamp,  and  there  may  be  negligence  in  not  also  providing  rubber 
mitts  for  the  operator.  But  the  duty  to  obviate  these  items  of 
negligence  rested  upon  the  employers  of  the  lad  killed,  who  were 
at  the  time  in  exclusive  occupation  and  control  of  the  stage  and 
the  calcium  lights  connected  therewith.  The  learned  Judge 
directed  the  jury  that,  as  there  was  a joint  enjoyment  of  the  gross 
receipts  derived  from  the  performance,  it  followed  as  a matter  of 
law  that  there  was  joint  liability  if  any  negligence  existed  in  the 
premises.  Hence,  if  the  playing  company  were  guilty  of  negli- 
gence, that  negligence  was  legally  attributable  to  the  owners  also, 
and  so  the  jury  found  negligence  quoad  the  defendants.  I think 
that  this  was  misdirection  in  holding  that  a joint  participation  in 
the  receipts  involved  joint  liability  if  any  negligence  was  proved 
as  to  the  company.  In  the  lowest  aspect  of  giving  relief  against 
this,  a new  trial  should  be  directed.  But  upon  all  the  evidence  I 
do  not  see  enough  to  fix  legal  liability  upon  the  owners,  in  the  circum- 
stances of  this  case. 
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By  the  terms  of  the  agreement  the  company  agrees  to  play  the 
attraction  named,  being  “The  Wizard  of  Oz,”  on  the  date  specified, 
and  the  owners  agree  to  furnish  the  theatre  and  all  the  properties 
contained  in  the  theatre  for  the  period  of  one  night  and  one  matinee 
. . . and  also  to  “furnish  electric  current  for  the  company’s 

calciums.”  It  is  agreed  that  there  shall  be  no  other  entertainment 
of  any  kind  in  the  theatre  during  the  continuance  of  the  said  engage- 
ment, and  that  the  gross  receipts  shall  be  shared  so  that  70  per 
cent,  shall  go  to  the  company. 

The  effect  of  sharing  the  gross  receipts  is  but  another  mode  of 
paying  rent  for  the  premises,  and  it  does  not  indicate  that  any 
partnership  existed.  This  agreement  is  much  like  that  discussed 
in  Lyon  v.  Knowles , 3 B.  & S.  556,  560,  in  which  it  was  said  that 
the  use  of  the  theatre  was  made  over  to  the  company  for  the  pur- 
pose of  the  performance.  . . . The  theatre,  with  its  acces- 

sories, lights,  etc.,  was  under  the  direction  and  control  of  the  com- 
pany. 

The  evidence  in  this  case  shews  that  the  stage  area  was  under 
the  entire  control  and  management  of  the  company  and  its  officers, 
and  no  right  of  supervision  or  interference  is  conceded  to  the  owners 
of  the  theatre,  which  is  an  important  point  of  distinction  between 
this  and  the  case  relied  on  by  Mr.  Nesbitt  of  Flynn  v.  Toronto 
Industrial  Exhibition  Association , 9 O.L.R.  582,  where  by  the  terms 
of  the  engagement  the  contractor  was  to  be  governed  by  the  rules 
of  the  association,  and  the  manager  of  the  association  had  large 
powers  conferred  as  to  the  management  and  conduct  of  the  merry- 
go-round.  The  contractor  also  agreed  to  indemnify  the  association 
against  any  claims  arising  from  his  negligence  in  the  giving  of  the 
show.  The  negligence  for  which  the  defendants  were  held  responsi- 
ble was  the  faulty  material  and  construction  of  the  centre  post, 
which  collapsed — a defect  which  could  have  been  ascertained  easily 
by  competent  inspection.  Mr.  Justice  Osier  puts  the  decision 
against  the  defendants  on  the  sole  ground  that  by  the  express 
terms  of  their  agreement  the  defendants  retained  the  right  of  super- 
vision and  approval  of  the  management  and  conduct  of  the  show 
they  authorized  the  contractor  to  give. 

The  present  agreement  I read  (with  the  evidence)  as  giving 
exclusive  control  to  the  company  of  the  stage  area  in  which  the 
deceased  operated  the  company’s  lamp,  and  in  which  he  was  fatally 
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injured.  There  is  no  proof  that  the  defective  nature  of  the  lamp 
provided  by  the  company  was  known  to  the  owners  before  the 
accident  occurred,  and  no  duty  was  cast  upon  or  reserved  to  them 
of  examining  the  lamps,  the  property  of,  and  provided  by,  the 
playing  company.  Had  this  right  of  control  been  also  shared  with 
the  owners,  as  were  the  financial  returns,  then  the  aspect  of  a part- 
nership venture  would  have  arisen,  with,  probably,  as  its  con- 
comitant, joint  liability  for  any  accident  resulting  from  negligence: 
see  Lyon  v.  Knowles,  3 B.  & S.  at  p.  563. 

It  is  to  be  emphasized  that  in  this  instance  the  defect  which  lay 
apparently  at  the  root  of  all  the  trouble  was  in  the  construction  of 
the  calcium  lamp,  the  property  of  and  given  to  the  operator  by 
the  company.  Of  that  defect  the  owners  had  no  notice  or  knowl- 
edge, and  were  not  called  upon  to  guard  against  any  danger  arising 
from  the  use  of  the  lamp  during  the  performance. 

In  Indermaur  v.  Dames,  L.R.  1 C.P.  274,  L.R.  2 C.P.  311,  also 
cited,  the  matter  of  negligence  lay  in  a structural  defect  or  omission 
in  the  premises  of  the  proprietor,  whereby  the  visitor  was  injured — 
a widely  different  state  of  affairs  from  that  now  under  discussion. 

This  operator  had  a right  to  expect  that  his  employers,  the 
company,  would  furnish  him  with  a safe  and  suitable  lamp,  and 
that  all  the  appliances  therewith  should  be  such  as  to  ensure  his 
reasonable  safety;  but  I am  not  able  to  stretch  this  kind  of  obliga- 
tion to  the  case  of  the  owners  of  the  theatre.  In  my  opinion,  the 
case  fails,  and  the  action  should  be  dismissed. 

I would  note  that  both  counsel  agreed  that  the  written  con- 
tract put  in  evidence  was  erroneous  in  the  8th  line,  and  that  it 
should  read:  “The  party  of  the  first  part  agrees  to  play  the  attrac- 
tion herein  named  on  the  date  or  dates  specified,  and  the  party  of 
the  second  part  agrees  to  furnish  the  theatre,”  etc. 

The  result  on  the  construction  of  this  document  would  probably 
not  be  essentially  affected  by  this  change,  but  I have  read  it  as 
modified  by  this  agreement  of  counsel:  see  Murray  v.  Currie  (1870), 
L.R.  6 C.P.  24. 
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[MABEE,  J.]  ‘ 

McCarter  y.  The  York  County  Loan  Company. 

Vendor  and  Purchaser — Option  in  Lease — Winding-up  of  Lessor  Company — 
Liquidator — Sale  by — Disregard  of  Option — Damages. 

The  defendants  leased  a house  to  the  plaintiff,  the  lease  containing  a clause: 
“Provided  that  if  the  lessors  obtain  during  the  said  term  an  offer  to  pur- 
chase the  said  premises,  before  accepting  the  same  the  lessee  shall  be  given 
the  option  of  purchasing  on  same  terms  as  in  said  offer.”  Subsequently 
an  order  for  the  winding-up  of  the  company  was  made,  and  the  liquidator 
sold  the  premises  without  giving  the  plaintiff  an  opportunity  to  exercise 
his  option: — 

Held,  that  the  winding-up  order  did  not  in  any  way  cut  down  the  rights  of 
the  plaintiff  or  change  his  position;  that  the  liquidator  was  authorized  to 
sell  the  premises,  but  only  subject  to  the  terms  and  conditions  of  the  lease; 
and  that  he  was  bound  to  submit  to  the  plaintiff,  who  had  not  waived  his 
rights,  the  offer  received,  and,  not  having  done  so,  the  company  was  liable 
in  damages,  notwithstanding  that  the  plaintiff  was  aware  that  the  liquidator 
was  making  efforts  to  sell  the  premises. 

This  was  an  action  for  damages  for  breach  o*f  a covenant  by  the 
defendant,  the  York  County  Loan  Company,  in  a lease  made  by  the 
company  under  the  circumstances  set  out  in  the  judgment. 

The  action  was  tried  at  the  non-jury  sittings  Toronto  on  the 
31st  of  May,  1907,  before  Mabee,  J. 

J . Shilton,  for  the  plaintiff. 

E.  F.  B.  Johnston,  K.C.,  for  the  defendants. 

June  6.  Mabee,  J.: — On  December  1st,  1904,  the  York  County 
Loan  Company  leased  to  the  plaintiff  the  property  since  known  as 
No.  5 High  Park  Boulevard,  for  the  term  of  three  years  and  five 
months,  the  lease  containing  the  following  clause:  “ Provided  that 
if  the  lessors  obtain  during  the  said  term  an  offer  to  purchase  the 
said  premises,  before  accepting  the  same  the  lessee  shall  be  given  the 
option  of  purchasing  on  same  terms  as  in  said  offer.” 

On  December  16th,  1905,  an  order  was  made  declaring  the  York 
County  Loan  Company  insolvent  within  the  meaning  of  the  Winding- 
up  Act;  directing  it  to  be  wound  up;  and  appointing  the  National 
Trust  Company  provisional  liquidator.  It  does  not  appear  from 
the  exhibits,  but  it  is  matter  of  knowledge,  that  the  Trust  Company 
was  afterwards  appointed  permanent  liquidator. 

On  January  31st,  1906,  this  property,  with  a large  number  of 
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others,  was  advertised  for  sale  by  the  liquidator,  and  on  February 
19th  S.  C.  Halligan  made  a written  offer  to  buy  at  $9,000.  This 
was  not  carried  out.  On  May  7th  Halligan  made  another  offer  in 
writing  to  purchase  the  property  in  question,  with  a few  additional 
feet  of  land,  at  $9,450.  This  was,  on  the  same  day,  approved  by  the 
Official  Referee,  and  on  June  16th  the  liquidator  wrote  to  the 
plaintiff  that  the  premises  had  been  sold  to  Halligan  and  that  the 
plaintiff  should  in  future  pay  rent  to  him.  This  was  followed  on 
June  25th  by  a letter  from  the  plaintiff’s  solicitor  to  the  liquidator 
claiming  that  the  offer  should  have  been  submitted  to  the  plaintiff 
and  he  given  an  opportunity  of  purchasing  before  the  sale  was-  closed. 
The  liquidator  on  June  27th  answered  that  the  property  had  been 
sold  at  the  repeated  requests  of  the  plaintiff’s  wife,  and  that  “ ample 
opportunity  was  given  him  to  make  an  offer  for  the  house  if  he  so 
desired.” 

The  plaintiff  commenced  and  has  since  continued  to  pay  rent 
under  protest  to  Halligan.  It  was  admitted  that  the  property  had 
been  conveyed  to  Halligan,  and  that  before  the  acceptance  of  his 
offer  there  had  been  no  formal  submission  of  the  same  to  the  plaintiff 
and  opportunity  given  him  of  purchasing  on  the  terms  of  Halligan’s 
offer.  The  defence  is  based  upon  the  contention  that  the  clause  in 
question  in  the  lease  is  not  binding  upon  the  liquidator;  and  that 
the  property  was  sold  with  the  plaintiff’s  knowledge  and  consent 
and  upon  the  request  of  his  wife. 

Before  bringing  action,  the  plaintiff  applied  to  the  Referee 
for  leave  for  such  purpose,  which  was  refused,  but  upon  appeal 
the  learned  Chief  Justice  of  the  Common  Pleas  reversed  the  order 
of  the  Referee  and  gave  the  plaintiff  leave  to  institute  and  pro- 
secute such  action  or  actions  against  the  York  County  Loan 
Company  and  the  liquidator  as  he  might  be  advised,  and  the 
material  upon  that  application  included  an  affidavit  of  the  plain- 
tiff, and  examinations  of  the  plaintiff,  R.  Home  Smith  and 
Frank  B.  Poucher,  the  assistant  manager  and  inspector  of  the 
Trust  Company;  so  practically  all  the  facts  were  before  the 
learned  Chief  Justice. 

Upon  the  first  point  raised  by  the  defence,  I am  of  opinion,  that 
the  winding-up  order  in  no  way  cut  down  the  rights  of  the  plaintiff 
or  changed  his  position  as  lessee  of  the  property,  or  any  benefit 
he  was  entitled  to  by  virtue  of  the  provision  giving  him  leave  to 
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purchase.  The  only  effect  of  the  winding-up  order  is  to  prevent  the 
company  from  carrying  on  its  business  except  in  so  far  as  is,  in  the 
opinion  of  the  liquidator,  required  for  the  beneficial  winding  up 
thereof;  the  corporate  state  and  all  the  corporate  powers  of  the  com- 
pany continue  until  the  affairs  of  the  company  are  wound  up: 
R.S.C.  1906,  ch.  144,  sec.  20. 

The  liquidator  may,  with  the  approval  of  the  Court,  carry  on 
the  business  of  the  company  for  the  purposes  of  winding  up;  he 
may  execute,  “in  the  name  and  on  behalf  of  the  company,”  all 
deeds,  etc.,  and  for  such  purpose  use  the  seal  of  the  company: 
sec.  34. 

When  the  business  of  a company  is  being  wound  up,  all  claims 
against  the  company,  present  or  future,  certain  or  contingent,  and 
for  liquidated  or  unliquidated  damages,  shall  be  admissible  to  proof 
against  the  company:  sec.  69. 

The  liquidator  seems  to  be  somewhat  in  the  position  of  a receiver 
or  agent  appointed  by  the  Court  to  represent  the  company  for  the 
purposes  of  the  Act;  not  as  an  assignee,  but  as  the  statutory  repre- 
sentative of  the  company  for  the  purposes  of  winding  up.  The 
liquidator  has  power,  with  the  approval  of  the  Court,  to  sell  the 
real  estate  of  the  company;  in  this  case  it  was  authorized  to  sell 
the  property  in  question;  it  could  sell  only  subject  to  the  terms  and 
conditions  of  the  plaintiff’s  lease;  possession  could  be  given  only 
upon  expiry  of  the  plaintiff’s  term;  and  the  provision  regarding  the 
plaintiff’s  right  to  purchase  was,  I think,  equally  binding  upon  the 
liquidator.  When  the  liquidator  obtained  the  offer  from  Halligan 
it  was  in  effect  the  company,  which  was  still  in  existence,  obtaining 
the  offer,  and  having  obtained  such  offer,  the  liquidator,  I think, 
was  bound  to  submit  it  to  the  plaintiff,  in  accordance  with  the  terms 
of  the  proviso  in  the  lease. 

The  plaintiff  knew  the  liquidator  was  making  efforts  to  sell  the 
property;  his  wife  led  Mr.  Smith  and  Mr.  Poucher  to  think  she 
wished  it  sold,  so  she  might  leave  and  the  lease  be  terminated,  and 
these  gentlemen  supposed  they  were  doing  her  a kindness  by  effect- 
ing a speedy  sale,  and,  taking  for  granted  the  plaintiff  was  taking 
the  same  position,  they  omitted  to  comply  with  the  proviso  in  the 
lease.  Mr.  Smith  at  an  earlier  stage  of  the  liquidation  knew  of  the 
proviso  in  question,  and  doubtless  had  it  not  been  for  the  wishes 
of  Mrs.  McCarter,  as  he  understood  them,  would  have  followed  the 
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conditions;  he  stated  that  the  position  taken  by  Mrs.  McCarter 
disarmed  him  at  the  time,  as  he  supposed  they  both  wished  a sale 
made. 

The  plaintiff,  however,  says,  he  was  not  aware  of  these 
requests  made  by  his  wife : that  he  had  no  opportunity  to  purchase 
upon  the  terms  of  the  Halligan  offer,  and  it  is  not  suggested  that  he 
had. 

The  letters  shew  that  the  position  taken  by  the  liquidator  was 
that  ample  opportunity  was  given  to  the  plaintiff  to  make  an  offer 
if  he  desired.  This  is  quite  true,  but  the  plaintiff’s  right,  I think, 
was  more  than  that,  and  the  liquidator  was  bound  to  give  him  the 
opportunity,  before  accepting  the  Halligan  offer,  to  purchase  upon 
the  terms  of  that  offer.  This  was  not  done.  The  plaintiff  I find 
did  not  waive  his  right;  his  knowledge  of  the  attempts  to  sell,  of 
the  advertising,  etc.,  does  not  deprive  him  of  his  right  under  the 
contract,  as  I think.  He  says  he  would  have  purchased  on  the 
terms  of  Halligan’s  offer.  I have  no  reason  to  suppose  that  is  not 
the  fact. 

I think  the  defendant  the  York  County  Loan  Company  is  liable 
for  breach  of  covenant.  The  damages  are  difficult  to  fix. 

The  plaintiff  values  the  property  at  $11,000,  Holmes  $13,725, 
Galley  $12,800.  For  the  defendants,  Poucher  says  $10,000  now,  and 
that  the  value  has  increased  about  ten  per  cent,  since  the  sale; 
Smith  and  Armstrong  say  it  was  well  sold;  Suydam  says  $8,500 
to  $9,000;  and  Pearson  from  $8,000  to  $9,000.  I am  unable 
upon  this  evidence  to  fix  the  value  with  any  accuracy.  I feel  that 
as  the  defendants  were  acting  as  they  thought  according  to  the 
wishes  of  Mrs.  McCarter,  the  visitation  of  damages  for  breach  of  the 
contract  should  be  upon  the  lowest  reasonable  scale,  and  these  I 
fix  at  $500. 

Judgment  for  plaintiff  against  the  York  County  Loan  Company 
for  $500  and  costs. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 

Re  Kemp. 

Johnson  y.  The  Ancient  Order  of  United  Workmen. 

Life  Insurance — Declaration  in  Favour  of  Wife  and  Children — Variation  in 

Favour  of  Creditor — Beneficiary — Intention  to  Exonerate  Estate  from  the 

Debt — Invalidity — Trust — Improper  Exercise  of  Power — Insurance  Act  of 

Ontario 

By  sub-sec.  1 of  sec.  159  of  the  Ontario  Insurance  Act,  R.S.O.  1897,  ch.  203, 
the  insurance  money  payable  under  a benefit  certificate  to  preferred  bene- 
ficiaries is  constituted  a trust  fund  therefor,  and  so  long  as  any  object  of 
the  trust  remains  shall  not  be  subject  to  the  control  of  the  assured  or  his 
creditors  or  form  part  of  his  estate.  By  sub-sec.  1 of  sec.  160  the  insured 
is  empowered  to  vary  the  apportionment  in  favour  of  one  or  more  of  the 
preferred  beneficiaries,  and  by  sub-sec.  2 no  authority  is  deemed  to  be  con- 
ferred to  divert  the  moneys  from  the  class  to  a person  not  of  the  class  or  to 
the  assured  himself  or  to  his  estate. 

Under  a benefit  certificate  in  a fraternal  society,  the  sum  insured,  $2,000, 
was  made  payable  on  the  insured’s  death  to  his  wife  and  children.* 
Being  indebted  to  a daughter  in  the  sum  of  $3,000,  he  endorsed  on  the 
certificate  a transfer  of  the  insurance  to  such  daughter,  he  undertaking  to 
keep  the  insurance  in  force,  and  she,  on  being  apprised  thereof,  acquiesced 
in  the  transfer,  and  agreed  to  release  the  insured  from  the  debt: — 

Held,  that  the  transfer  was,  under  the  statute,  null  and  void,  as  being  in 
effect  a conversion  of  the  insurance  moneys  to  the  insured’s  estate;  but 
that,  apart  from  the  statute,  it  was  also  invalid,  as  not  being  a bona-fide 
exercise  of  the  power  of  appointment  vested  in  him. 

This  was  an  appeal  from  an  order  of  Falconbridge,  C.J.K.B., 
directing  the  payment  out  of  court  to  Corinne  Johnson  of  a sum 
of  $2,000,  payable  under  a benefit  certificate  issued  by  the  Ancient 
Order  of  United  Workmen  to  Charles  B.  Kemp,  her  father,  and 
which  he  had  by  indorsement  on  the  certificate  made  payable  to  her. 

The  certificate  was  dated  6th  August,  1881,  the  amount  secured 
thereby  being  payable  to  the  insured’s  wife  and  children,  but  by 
the  indorsement  it  was  made  payable  to  Corinne  Johnson, 

The  moneys  had  been  paid  into  court  by  the  Society  under 
an  order  obtained  therefor,  but  by  the  order  of  Falconbridge, 
C.J.,  dated  February  12th,  1907,  they  were  directed  to  be  paid  out 
to  Corinne  Johnson. 

From  this  order  the  beneficiaries  under  the  certificate,  being 
the  administrator  of  the  wife  and  the  children,  other  than  Corinne 
Johnson,  appealed  to  the  Divisional  Court. 
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On  February  25th;  1907,  the  appeal  was  heard  before  Mulock,  D.  C. 
C.J.  Ex.  D.,  Anglin  and  Magee,  JJ.  1907 

T.  Hislop,  for  the  appellants.  Re 

F.  W.  Carey,  for  the  respondent.  Kemp. 


The  arguments  and  cases  cited  sufficiently  appear  from  the 
judgments. 

May  5.  Mulock,  C.J.: — This  is  an  appeal  from  the  order  of 
the  Chief  Justice  of  the  King;s  Bench  Division  declaring  Corinne 
Johnson  entitled  to  the  moneys  in  Court,  being  the  proceeds  of  a 
beneficiary  certificate  for  $2,000,  issued  by  the  Ancient  Order  of 
United  Workmen  to  Charles  B.  Kemp. 

The  original  certificate,  bearing  date  the  6th  of  August,  1881, 
declared  that  Charles  B.  Kemp  was  “entitled  to  all  rights  and 
privileges  of  membership  in  the  Ancient  Order  of  United  Work- 
men and  to  participate  in  the  beneficiary  fund  to  the  amount  of 
$2,000,  which  sum  shall  at  his  death  be  paid  to  his  wife  and 
children. ” It  also  declared  that  “this  certificate  is  issued  upon 
the  express  condition  that  said  Charles  B.  Kemp  shall  in  every  par- 
ticular, while  a member  of  said  Order,  comply  with  all  the  laws, 
rules  and  requirements  thereof.” 

The  constitution  of  the  Order  provides  that  where  a member 
desires,  and  is  entitled,  to  change  his  beneficiary,  he  may  do  so,  by 
filling  out  the  blank  form  on  the  back  of  his  certificate,  authorizing 
the  change,  and  otherwise  complying  with  certain  formalities;  and 
under  this  provision  in  the  constitution,  Charles  B.  Kemp  did,  on 
the  13th  of  February,  1901,  fill  up  said  blank,  making  the  same  read 
as  follows:  “I,  Charles  B.  Kemp,  to  whom  the  within  certificate 
was  issued,  do  hereby  revoke  my  former  direction  as  to  the  payment 
of  the  beneficiary  fund  due  at  my  death,  and  now  authorize  and 
direct  such  payment  to  be  made  to  Mrs.  Johnson,  bearing  relation- 
ship to  myself  of  daughter.” 

Exception,  however,  was  taken  by  the  Order  to  Mrs.  Johnson’s 
Christian  name  not  being  set  forth,  and  the  certificate  was  returned 
to  Mr.  Kemp  to  have  the  Christian  name  added,  and,  on  the  1st  of 
March,  the  certificate  was  received  back  by  the  Order  with  the  name 
of  Corinne  (Mrs.  Johnson’s  Christian  name),  set  forth  in  the  in- 
dorsement; and  on  the  6th  of  March,  1901,  the  new  certificate  was 
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issued  wherein  Mrs.  Corinne  Johnson  was  made  the  beneficiary; 
and  under  this  certificate  she  now  claims  to  be  entitled  to  the  whole 
fund  of  $2,000. 

From  the  evidence  it  appears,  that  in  1889  Charles  B.  Kemp 
became  indebted  to  his  daughter,  Corinne  Johnson,  in  the  sum  of 
$3,000,  the  whole  or  nearly  the  whole  of  which  remained  unpaid 
up  to  the  time  of  his  death;  that  shortly  before  the  change  of 
beneficiary  now  called  in  question,  she  had  discussed  with  her 
father  the  matter  of  such  indebtedness;  that  on  the  13th  of  Febru- 
ary, 1901,  he  directed  the  certificate  to  be  changed  whereby  she 
became  named  as  the  sole  beneficiary;  that  the  change  was  com- 
pleted on  the  6th  of  March,  1901,  and  that  on  the  20th  of  March, 
1901,  Kemp  called  upon  his  daughter  and  informed  her  of  the  change 
and  delivered  to  her  the  certificate,  and  at  the  same  time  executed 
and  delivered  to  her  an  instrument,  bearing  date  the  20th  of  March. 
1901,  and  worded  as  follows:  “Know  all  men  by  these  presents 
that  I,  Charles  B.  Kemp  ...  in  consideration  of  my  indebt- 
edness to  Corinne  Johnson,  . . . and  of  her  acceptance  from 

me,  in  satisfaction  of  such  indebtedness,  and  releasing  me  from  the 
same,  of  beneficiary  certificate  No.  4414  of  the  Ancient  Order  of 
United  Workmen  upon  my  life  for  $2,000  in  her  favour,  hereby 
promise  and  agree  . . . with  the  said  Corinne  Johnson  to  pay 

. . . . all  dues  . . . payable  in  respect  of  said  beneficiary 
certificate  and  to  do  . . . all  other  acts  . . . necessary 
to  keep  said  certificate  valid  . . . till  . . . my  decease  ...  to 
the  end  that  the  said  Corinne  Johnson  shall  receive  the  full  benefit 
of  the  said  certificate  and  of  the  moneys  secured  thereby.” 

The  evidence  shews  that  Corinne  Johnson  did  not  ask  for  the 
change  in  the  beneficiary  certificate;  that  it  was  made  without  her 
knowledge,  and  that  she  first  learned  of  it  when  her  father  called 
upon  her  on  the  20th  of  March,  and  executed  and  delivered  to  her 
the  instrument  of  that  date  which  she  then  accepted  from  him  to- 
gether with  the  beneficiary  certificate,  both  of  which  documents 
she  retained  in  her  custody  until  her  father’s  death.  She  having 
raised  no  objection  to  the  terms  set  forth  in  the  instrument  of  the 
20th  of  March,  but  on  the  contrary  having  accepted  it  from  her 
father  after  its  execution  by  him  in  her  presence  for  delivery  to 
her,  the  only  inference  of  which  her  conduct  is  suspectible  is  that 
she  gave  her  father  to  understand  that  she  agreed  to  its  terms,  one 


XIV.] 


ONTARIO  LAW  REPORTS. 


427 


of  which  was  that  she  accepted  from  him  the  beneficiary  certificate 
in  satisfaction  of  his  indebtedness  to  her.  Thus  she  was  a party  to 
the  arrangement  whereby  the  appointment  of  the  fund  in  question 
should  relieve  him  and  his  estate  from  her  claim. 

This  fund,  by  sub-sec.  1 of  sec.  159  of  th$  Ontario  Insurance 
Act,  R.S.Q.  1897,  ch.  203,  is  a trust  fund  in  favour  of  the  preferred 
beneficiaries,  and  that  sub-section  declares  that  “so  long  as  any 
object  of  the  trust  remains,  the  money  payable  under  the  contract 
shall  not  be  subject  to  the  control  of  the  assured,  or  of  his  or  her 
creditors,  or  form  part  of  his  or  her  estate,  when  the  sum  secured 
by  the  contract  becomes  payable.” 

Sub-section  1 of  sec.  160  empowers  the  assured  to  vary  the 
apportionment  of  the  fund  amongst  the  preferred  beneficiaries, 
and  sub-sec.  2 expressly  restricts  such  apportionment  to  one  or 
more  of  the  persons  included  in  the  class  of  preferred  beneficiaries, 
and  the  proviso  to  sub-sec.  2 declares  “that  the  assured  shall  not 
by  virtue  of  the  preceding  sub-section,  be  authorized  to  divert  the 
said  moneys,  or  benefits  from  all  of  the  said  class  to  a person  not  of 
the  said  class,  or  to  the  assured  himself,  or  to  his  estate.” 

The  original  certificate  declared  that  the  fund  should  be  for  the 
benefit  of  the  wife  and  children,  and  it  therefore  became  a trust  fund 
in  favour  of  them  or  some  or  one  of  them,  so  long  as  any  of  them 
remained.  It  was  not  competent  for  the  assured  to  divert  the  fund 
for  the  benefit  of  any  object  not  within  the  class  of  preferred  ben- 
ficiaries,  yet'  this  is,  in  substance,  what  he  sought  to  accomplish; 
for  whilst  nominally  the  appointment  was  to  his  daughter,  one  of 
the  class,  yet  in  reality  it  was  for  his  own  benefit.  The  transaction 
in  its  real  nature  being  a payment  of  a debt  of  the  assured,  it  comes 
within  the  prohibition  that  “so  long  as  any  object  of  the  trust  re- 
mains, the  money  payable  under  the  contract  shall  not  be  subject 
to  the  control  of  the  assured  or  of  his  or  her  creditors  or  form  part 
of  his  or  her  estate  when  the  sum  secured  by  the  contract  becomes 
payable.” 

In  view  of  the  arrangement  under  which  Corinne  Johnson 
accepted  the  beneficiary  certificate,  she  could  not  take  the  benefit  of 
it  and  also  collect  her  claim  from  her  father’s  estate.  This  fund  (if 
the  apportionment  is  valid),  in  relieving  the  estate  of  the  debt, 
would  in  fact  form  part  of  the  father’s  estate,  which  the  statute 
forbids. 
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In  enacting  the  sub-sections. in  question,  the  Legislature  clearly 
intended  to  secure  the  fund  for  the  benefit  of  the  preferred  bene- 
ficiaries, some  or  one  of  them,  and  that  it  should  not  be  lawful  for 
the  assured  by  any  method  to  defeat  that  object.  If  the  present 
indirect  method  were  to  be  upheld,  then  the  safeguards,  which  the 
Legislature  intended  to  throw  around  policies  for  the  benefit  of 
wives  and  children,  as  against  creditors  of  the  assured,  would  be 
gone,  and  in  every  case  there  would  be  a possibility  of  pressure  from 
creditors  on  the  assured  and  of  his  influence  on  some  one  of  the 
beneficiaries  resulting  in  an  arrangement  whereby  the  preferred 
beneficiaries  would  lose  the  benefit  of  the  insurance  money. 

For  these  reasons  I am  of  opinion  that  the  arrangement  with 
Corinne  Johnson,  whereby  she  accepted  the  beneficiary  certificate 
in  satisfaction  of  her  claim  against  the  assured,  was  contrary  to 
the  statute,  and  that  therefore  the  appointment  to  her  was  null 
and  void. 

Further,  I am  of  opinion  that,  apart  from  the  statute,  the 
appointment  to  Corinne  Johnson  is  void.  The  statute  gives  a 
father  the  power  of  appointment  over  the  fund  in  question,  but  he 
is  not  beneficially  interested  in  it,  and  is  bound  to  exercise  the  power 
of  appointment  according  to  the  well  settled  principles  applicable 
to  the  exercise  of  powers  by  donees  thereof. 

An  appointor  when  exercising  the  power  must  act  in  perfect 
good  faith,  with  the  honest  desire  only  of  promoting  the  real  object 
of  the  power  and  nothing  beyond  it. 

In  Duke  of  Portland  v.  Lady  Mary  E.  Topham  (1864),  11 
H.L.C.  32,  the  Lord  Chancellor  (Lord  Westbury)  expressed  the  law 
upon  the  subject  to  be  that  “the  donee,  the  appointor  under  the 
power,  shall,  at  the  time  of  the  exercise  of  that  power,  and  for  any 
purpose  for  which  it  is  used,  act  with  good  faith  and  sincerity,  and 
with  an  entire  and  single  view  to  the  real  purpose  and  object  of 
the  power,  and  not  for  the  purpose  of  accomplishing  or  carrying 
into  effect  any  bye  or  sinister  object  (I  mean  sinister  in  the  sense 
of  its  being  beyond  the  purpose  and  intent  of  the  power),  which 
he  may  desire  to  effect  in  the  exercise  of  the  power.  I think  it 
would  be  endangering  the  whole  of  the  established  principles  of  our 
law  upon  this  subject  if  we  were  to  permit  a transaction  of  this 
kind  to  stand,  or  to  hold  that  it  is  a transaction  which  can  be 
reconciled  with  the  faithful,  sincere,  just  and  honest  exercise  of 
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the  power  committed  to  the  appointor  and  which  he  is  to  exercise  D.  C. 
as  a trustee.”  p.  54.  1907 

And  in  the  same  case,  Lord  St.  Leonards  said:  “A  party  having  re 
a power  like  this  must  fairly  and  honestly  execute  it  without  having  IvEMP- 


any  ulterior  object  to  be  accomplished.  He  cannot  carry  into  Muiock,  c.j. 
execution  any  indirect  object,  or  acquire  any  benefit  for  himself, 
directly  or  indirectly.  It  may  be  subject  to  limitations  and  direc- 
tions, but  it  must  be  a pure,  straightforward,  honest  dedication  of 
the  property,  as  property,  to  whom  he  affects,  or  attempts,  to  give 
it  in  that  character”:  p.  56. 

In  the  cases,  generally,  this  doctrine  is  recognized  as  the  law 
on  the  subject.  For  example,  in  Palmer  v.  Wheeler  (1811),  2 B. 

& B.  18,  which  was  a case  where  a father,  having  a power  of  appoint- 
ment, sought  to  execute  it  in  a way  that  would  benefit  himself, 

Lord  Chancellor  Manners  quoted  with  approval  the  following  words 
from  Sudgen  on  Powers,  p.  330:  “When  a parent,  having  a power  to 
appoint  the  estate  to  any  of  his  children,  exclusively  of  the  others, 
appoints  to  one,  upon  a bargain  made  beforehand  with  that  child, 
that  he  shall  pay  a consideration  for  it,  a Court  of  equity  will  relieve 
against  the  appointment,  and  the  same  relief  would  be  administered 
even  against  a purchaser,  if  he  had  notice  of  the  fraud;”  and  the 
Lord  Chancellor  proceeds  to  observe  that  “If  it  were  otherwise,  how 
obvious  would  be  the  mode,  resorted  to  by  the  parent,  to  convert 
that,  which  was  intended  as  a provision  for  his  children,  into  a 
source  of  emolument  to  himself,  and  to  abuse  a discretionary  power, 
which  he  was  bound  to  exercise,  according  to  the  just  claims  and 
exigencies  of  his  family ” : p.  30. 

In  Reid  v.  Reid  (1858),  25  Beav.  469,  where  a testator  gave 
property  to  his  wife  for  life  “to  be  disposed  of,  at  her  death  amongst 
my  children  as  she  shall  think  proper,”  and  by  her  will  she  exercised 
the  power  in  favour  of  a daughter,  adding  these  words,  “And  I 
hereby  desire  the  same  may  be  received  by  my  daughter  Ann  Reid 
in  payment  of  money  lent  by  her  to  me  in  my  lifetime,”  etc., 
the  Master  of  the  Rolls  says:  “The  question  is,  whether  this  ap- 
pointment in  favour  of  Ann  Reid  to  pay  a debt  due  from  her  to 
the  testatrix  can  be  supported?  I am  of  opinion  that  it  is  void  as  a 
fraud  on  the  power:  if  supported,  it  would  enable  the  donee  of  the 
power  to  sell  to  one  of  the  objects  of  it  an  appointment  of  the  sub- 
stantial part  of  the  fund  in  favour  of  that  person”:  p.  479. 
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L.C.  It  being  the  duty  of  the  donee  to  exercise  the  discretionary 

1907  authority  entrusted  to  him  for  the  sole  purpose  of  honestly  carrying 

re  out  the  true  object  of  the  power,  it  follows  that  a sinister  attitude 
Kemp.  0r  intention  of  the  appointor  in  connection  with  the  exercise  of  the 
Muiock,  c.j.  power  may  render  it  invalid,  though  unknown  at  the  time  to  the 
appointee. 

For  instance,  In  re  Marsden’s  Trusts  (1859),  4 Dr.  594,  where  a 
donee  by  her  will  exercised  a power  of  appointment  in  favour  of 
one  of  several  objects  of  the  power,  with  a view  to  the  benefit  of  a 
stranger,  although  such  intention  did  not  come  to  the  knowledge  of 
the  appointee  until  after  the  appointor’s  death,  still  the  appoint- 
ment was  held  to  be  fraudulent  and  void. 

Vice-Chancellor  Kindersley,  at  p.  601,  says:  “In  some  of  the 
cases  which  have  been  cited,  there  has  been  a direct  bargain  between 
the  donee  of  the  power  and  the  person  in  whose  favour  it  is  exercised, 
under  which  the  donee  of  the  power  was  himself  to  derive  a benefit ; 
and  certainly  there  has  been  nothing  of  that  kind  in  this  case.  In 
my  opinion,  however,  it  is  not  necessary  that  the  appointee  should 
be  privy  to  the  transaction,  because  the  design  to  defeat  the  purpose 
for  which  the  power  was  created  will  stand  just  the  same,  whether 
the  appointee  was  aware  of  it  or  not;  and  the  case  of  Wellesley  v. 
Mornington  (1859),  2 K.  & J.  143,  shews  that  it  is  not  necessary, 
in  order  to  bring  the  case  within  the  scope  of  the  jurisdiction  on 
which  the  Court  acts,  that  the  appointee  should  be  aware  of  the 
intentions  of  the  appointment,  or  of  its  being  actually  made. 
Neither  is  it  necessary  that  the  object  should  be  the  personal 
benefit  of  the  donee  of  the  power.  If  the  design  of  the  donee,  in 
exercising  the  power,  is  to  confer  a benefit,  not  upon  himself  actually, 
but  upon  some  other  person  not  being  an  object  of  the  power,  that 
motive  just  as  much  interferes  with  and  defeats  the  purpose  for 
which  the  trust  was  created,  as  if  it  had  been  for  the  personal  benefit 
of  the  donee  himself.” 

In  the  present  case,  I think  the  proper  conclusion  from  the  facts 
is  that  Corinne  Johnson,  having  called  her  father’s  attention  to  his 
indebtedness  to  her,  he  changed  the  beneficiary  certificate  in  her 
favour,  in  order  thereby  to  relieve  his  estate,  and  he  made  this 
intention  clear  by  the  document  of  the  20th  of  March;  that  having 
this  ulterior  object  in  view  at  the  time  of  his  exercising  the  power, 
he  did  not  exercise  it  for  the  real  and  only  purpose  of  carrying  out 
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the  object  of  the  power,  but  in  order  to  accomplish  some  ulterior 
purpose.  Therefore,  the  appointment  to  Corinne  Johnson  is  null 
and  void,  and  the  rights  of  the  parties  entitled  to  share  in  the  fund 
must  be  determined  in  accordance  with  the  terms  of  the  beneficiary 
certificate  of  the  6th  of  August,  1881. 

For  these  reasons  I think  this  appeal  should  be  allowed,  but 
-without  costs. 

The  fund  being  in  court,  an  order  should  go  for  its  distribution 
between  the  parties  entitled.  The  consideration  for  which  Corinne 
Johnson  agreed  to  release  her  claim  against  her  father’s  estate  having 
failed,  her  agreement  to  release  also  fails,  and  the  order  should 
-contain  a clause  relieving  her  from  the  agreement  to  release. 


D.  C. 
1907 

Re 

Kemp. 
Mulock,  C.J. 


Magee,  J.,  concurred. 


Anglin,  J.: — By  making  payable  to  his  wife  and  children  his 
insurance  in  the  Ancient  Order  of  United  Workmen,  Charles  B. 
Kemp  created  a trust  in  their  favour  under  sec.  159  of  the  Insurance 
Act.  His  power  to  vary  that  trust,  so  long  as  any  object  of  it  should 
survive,  was  limited  by  sub-sec.  1 of  sec.  160,  to  a right  to  reapportion 
the  insurance  amongst  the  preferred  beneficiaries;  and  by  sub- 
sec.  2 of  sec.  160  he  was  expressly  prohibited  from  diverting  the 
moneys  or  benefits  to  himself  or  to  his  estate.  He  attempted, 
notwithstanding  this  prohibition,  to  use  this  insurance  fund  to 
-satisfy  the  claim  of  a creditor.  Professing  to  exercise  the  power 
of  re-apportionment  conferred  by  sub-sec.  1,  he  made  an  appoint- 
ment excluding  his  wife  and  children,  other  than  one  daughter,  to 
whom  he  was  indebted  for  about  $3,000.  He  took  steps  which  re- 
sulted in  the  issue  of  a substituted  policy  to  this  daughter,  *as  sole 
beneficiary,  on  the  6th  of  March,  1901;  and  on  the  20th  of  the  same 
month  he  entered  into  an  agreement  with  her  to  accept  the  policy, 
provided  he  kept  the  same  up,  in  satisfaction  of  her  claim  as  a 
•creditor  against  himself  and  his  estate.  I have  no  doubt  that  his 
purpose  in  effecting  the  change  in  beneficiary  was  to  enable  him,  if 
possible,  by  this  method,  to  satisfy  the  debt  due  to  this  daughter, 
Mrs.  Johnson.  I am  unable  to  see  how  this  transaction  can  be  re- 
garded as  aught  else  than  an  attempt  to  exercise  the  power  of  re- 
apportionment, conferred  by  sub-sec.  1,  for  the  purpose  of  diverting 
Jhe  moneys  or  .benefits  under  the  certificate  of  insurance  to  the 
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assured  himself  or  to  his  estate,  contrary  to  the  prohibition  of 
sub-sec.  2. 

I do  not  overlook  the  fact  that  an  assured  may  re-apportion  in 
favour  of  a single  member  of  the  preferred  class,  actuated  by  a 
sense  of  gratitude  for  kindness  received  at  the  hands  of  such  favoured 
beneficiary.  It  may  often  be  difficult  to  draw  the  line  between  a 
legitimate  exercise  of  the  power  of  re-apportionment  in  such  cir- 
cumstances, and  an  exercise  of  that  power  which  is  in  contravention 
of  the  prohibition  of  sub-sec.  2 of  sec.  160.  But  if  such  a transaction 
as  that  now  under  consideration  should  be  upheld,  I see  nothing  to 
prevent  an  assured,  whose  policy  is  payable  to  preferred  beneficiaries, 
and  who  knows  that  he  can  control  or  influence  some  one  of  such 
beneficiaries,  making  an  appointment  to  such  one  to  the  exclusion 
of  the  others,  and  then,  by  exerting  his  influence,  inducing  the  sole 
beneficiary  so  named  to  join  him  in  transferring  the  insurance  to  a 
stranger  for  an  advance  of  money  to  himself.  That  such  a dealing 
with  the  policy  would  be  contrary  to  the  spirit,  indeed  to  the  letter, 
of  the  proviso,  restraining  the  assured  from  re-apportioning  for 
the  benefit  of  himself  or  his  estate,  seems  to  me  indisputable. 
The  main,  if  not  the  sole,  purpose  of  the  assured  in  changing 
his  designation  of  beneficiary  having  been  to  discharge  his  own 
obligation  as  a debtor,  the  fact  that  the  creditor,  whose  claim  he 
sought  to  satisfy,  was  also  a member  of  the  preferred  class,  does 
not  render  the  exercise  of  the  power  of  re-apportionment  for  such 
prohibited  purpose  less  objectionable. 

While  in  some  notable  features  the  trust  created  by  an  appoint- 
ment of  insurance  to  preferred  beneficiaries  and  the  power  of  re- 
apportionment reserved  to  the  assured  differ  from  ordinary  trusts 
and  powers,  the  statutory  prohibition  against  the  use  of  the  power 
of  re-apportionment  for  the  benefit  of  the  assured  or  his  estate, 
makes  applicable  to  this  power  the  authorities,  in  which  it  has  been 
held,  that  it  is  a fraud  upon  his  power  for  the  donee,  in  order  to  gain 
pecuniary  or  other  advantage  to  himself,  to  appoint  to  one  member 
of  an  eligible  class  to  the  exclusion  of  the  others:  Reid  v.  Reid , 25 
Beav.  469,  and  In  re  Marsden’s  Trusts,  4 Dr.  594. 

If  insurance  moneys,  which  have  become  subject  to  the  trust 
created  by  sec.  159  of  the  statute,  are  to  be  preserved,  as  the  Legis- 
lature seems  to  have  intended  they  should  be,  for  preferred  bene- 
ficiaries, or  some  or  one  of  them,  such  an  exercise  of  the  power  of 
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reapportionment,  as  was  attempted  in  this  case,  cannot,  in  my  D.  C. 

opinion,  be  safely  permitted.  Because  it  is  in  contravention  of  the  1906 

proviso  to  sub-sec.  2 of  sec.  160,  the  appointment  in  favour  of  Mrs.  re 
Corinne  Johnson  is  invalid.  Kemp. 

With  great  deference  to  the  contrary  view  held  by  the  learned  Anglin,  j. 
Chief  Justice  of  the  King’s  Bench,  I therefore  concur  in  the  allow- 
ance of  the  appeal.  But  nothing  in  this  judgment  is  intended  to 
affect  the  position  of  an  assignee  of  an  insurance  policy  for  value 
and  without  notice  of  any  circumstance  vitiating  the  re-apportion- 
ment  through  which  he  makes  title. 

G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

The  King  v.  Jasper  T.  Brinkley. 

Criminal  Law — Bigamy — Foreign  Divorce — Domicile — Mens  Rea — Constitu- 
tional Law — Criminal  Code,  sec.  295 — R.S.C.  1906,  ch.  146,  sec.  307.  sub- 
sec. 4. 

A woman,  married  in  Canada  in  1897  to  a person  who  was  at  the  time  and 
always  remained  a domiciled  Canadian,  in  1903  went  to  the  State  of 
Michigan  intending  to  separate  from  her  husband  and  thenceforth  to 
make  her  home  there,  and  in  1906  obtained  a divorce  in  Michigan,  her 
husband,  however,  not  being  served  with  any  notice  of  the  divorce  pro- 
ceedings nor  taking  any  part  therein: — 

Held,  that  the  divorce  was  of  no  validity  or  force  in  Ontario. 

Shortly  afterwards  the  husband,  having  obtained  a copy  of  the  divorce  decree, 
and  legal  advice  that  the  same  was  valid  and  that  he  was  at  liberty  to  marry 
again,  went  through  a form  of  marriage  with  another  woman  in  Detroit  in 
the  State  of  Michigan,  having  left  Canada  to  do  so. 

Held,  that  he  was  guilty  of  bigamy  under  sec.  295  of  the  Criminal  Code,  55-56 
Viet.,  ch.  29  (D.). 

Held,  also,  that  paragraph  (a)  of  sub-sec.  1 of  sec.  295  of  the  Criminal  Code, 
which  defines  bigamy  as  the  act  of  a person  who  being  married  goes  through 
a form  of  marriage  with  another  person  in  any  part  of  the  world,  is  intra 
vires  of  the  Dominion  Parliament  when  read  with  the  limitation  imposed 
by  sub-sec.  4",  that  no  person  shall  be  so  convicted  in  respect  of  having  gone 
through  a form  of  marriage  in  a place  not  in  Canada  unless  such  person, 
being  a British  subject  resident  in  Canada,  leaves  Canada  with  intent  to  go 
through  such  form  of  marriage. 

In  re  Criminal  Code  Sections  Relating  to  Bigamy  (1897),  27  S.C.R.  461,  held 
binding. 

Case  reserved  by  the  junior  Judge  of  the  county  of  Huron, 
sitting  in  the  county  Judge’s  criminal  court  of  that  county,  under 
the  provisions  of  part  LIY.  of  the  Criminal  Code. 

The  defendant  was  charged  with  the  offence  of  bigamy  under 
sec.  275,  sub-sec.  4,  of  the  Criminal  Code,  55-56  Viet.  ch.  29  (D.)* 
He  was  and  always  had  been  a British  subject,  and  was  married  to 
one  Rosa  Card  in  the  county  of  Huron  on  April  14th,  1897.  In 
August,  1903,  his  wife  left  him  and  went  to  reside  in  the  State  of 
Michigan,  U.S.  She  then  intended  to  separate  from  her  husband, 
had  no  intention  of  ever  returning  to  Canada,  and  thenceforth 
made  her  home  in  the  State  of  Michigan. 

In  January,  1906,  she  obtained  a decree  of  divorce  from  the 

*Now  R.  S.  C.  1906,  ch.  146,  sec.  307,  sub-sec.  4:  No  person  shall  be 
liable  to  be  convicted  of  bigamy  in  respect  of  having  gone  through  a form  of 
marriage  in  a place  not  in  Canada,  unless  such  person,  being  a British  sub- 
ject resident  in  Canada,  leaves  Canada  with  intent  to  go  through  such  form 
of  marriage. 
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defendant  in  the  circuit  court  for  Wayne  county,  Michigan,  on  the 
ground  stated  in  the  decree  of  “extreme  cruelty.”  The  defendant 
was  not  served  with  any  notice  of  the  divorce  proceedings  and  took 
no  part  therein. 

In  April,  1906,  the  defendant  went  with  one  Emily  Florence 
Picot  to  Detroit  in  the  State  of  Michigan  and  there  went  through 
a form  of  marriage  with  her  before  an  officer  duly  qualified  according 
to  the  laws  of  that  State  to  perform  the  marriage  ceremony.  He 
left  Canada  with  intent  to  go  through  the  form  of  marriage  with 
her,  and  immediately  afterwards  returned  with  her  to  his  residence 
in  the  township  of  Goderich  in  the  county  of  Huron,  Ontario. 
Before  obtaining  his  marriage  license  in  Goderich  he  had  in  his 
possession  a copy  of  the  said  decree  of  divorce,  and  he  had  also 
obtained  legal  advice  that  the  said  decree  was  legal  and  binding, 
and  that  he  was  at  liberty  to  marry  again  if  he  saw  fit. 

On  these  facts  the  learned  county  Judge  found  the  defendant 
guilty  of  the  charge  laid,  but  reserved  for  the  consideration  of  the 
Court  of  Appeal  the  following  questions : — 

1.  Is  the  said  decree  of  divorce  granted  by  the  circuit  court  of 
the  State  of  Michigan  upon  January  15th,  1806,  a valid  and 
binding  divorce  and  of  any  effect  in  the  Province  of  Ontario;  and 
does  it  effect  a valid  dissolution  of  the  marriage  so  as  to  constitute 
in  law  a good  defence  to  the  indictment? 

2.  Was  the  element  of  intent  or  mens  rea  removed  by  the  fact 
of  the  defendant  knowing  that  the  decree  of  divorce  had  been 
granted  and  his  having  been  advised  that  he  could  legally  marry 
again? 

After  the  case  thus  submitted  had  been  argued  and  wTas  standing 
for  judgment,  the  learned  Judge  reserved  the  following  further 
question : — 

Is  paragraph  (a)  of  sub-sec.  1 of  sec.  275  of  the  Criminal  Code* 
1892,*  mtra  vires  the  Parliament  of  Canada;  and  has  the  limitation 
imposed  by  sub-sec.  4 the  effect  of  so  qualifying  said  paragraph  (a) 
as  to  bring  the  substantive  enactment  contained  in  said  paragraph 
(a)  within  the  provisions  of  the  Parliament  of  Canada? 

*Sec.  275.  Bigamy  is — 

(a)  the  act  of  a person,  who,  being  married,  goes  through  a form  of  mar- 
riage with  any  other  person  in  any  part  of  the  world;  *or  (b)  . . . 
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The  case  as  originally  reserved  was  argued  on  November 
16th,  1906,  and  the  further  question  afterwards  submitted  on 

The  King 

the  constitutional  question,  as  above  mentioned,  on  January 

V. 

Brinkley. 

21st,  1907,  before  Moss,  C.J.O.,  and  Osler,  Garrow,  Maclaren 
and  Meredith,  JJ.A. 

W.  Proudfoot,  K.C.,  for  the  defendant,  contended  as  to  question 

1 that  the  wife  was  bond  fide  domiciled  in  Michigan  so  far  as  she 
could  have  a domicile  different  from  that  of  her  husband,  and  re- 
ferred to  Bater  v.  Bater,  [1906]  P.  209;  Armitage  v.  Attorney-General, 
Gillig  v.  Gillig,  ibid.,  p.  135;  In  re  Criminal  Code  Sections 
Relating  to  Bigamy  (1897),  27  S.C.R.  461;  Article  on  Con- 
stitutional Protection  of  Decrees  for  Divorce,  19  Harv.  L.R.,  p.  586, 
and  Haddock  v.  Haddock  (1906),  201  U.S.R.  562,  therein  referred 
to;  that  so  long  as  the  defendant  did  not  attack  the  divorce  decree 
it  was  a good  and  valid  decree  no  matter  how  service  was  effected: 
Guest  v.  Guest  (1882),  3 O.R.  344;  Magurn  v.  Magurn  (1883-5), 
3 O.R.  570,  11  A.R.  178;  Regina  v.  Brierley  (1887),  14  O.R.  525; 
Regina  v.  Plowman  (1894),  25  O.R.  656,  19  C.L.T.  1,  38.  As  to  ques- 
tion 2,  that  the  guilty  intent  must  be  found  to  justify  conviction 
under  our  statute,  and  that  the  defendant  went  to  Detroit  with 
the  bond  fide  intention  of  contracting  a real  marriage:  The  Queen 
v.  Tolson  (1889),  23  Q.B.D.  168;  Regina  v.  Prince  (1875),  L.R. 

2 C.C.R.  154. 

[The  argument  of  Mr.  Proudfoot  upon  the  constitutional  point 
is  fully  stated  in  the  judgment  of  Maclaren,  J.A.,  infra.\ 

J.  R.  Cartwright,  K.C.,  for  the  Minister  of  Justice  of  Canada 
and  for  the  Attorney  General  of  Ontario,  contended  that  a 
married  woman  cannot  acquire  a domicile  apart  from  her 
husband  so  as  to  procure  a divorce  : Bater  v.  Bater,  supra ; 
Attorney-General  v.  Armitage,  supra;  and  that  both  the  first  and 
second  questions  should  be  answered  in  the  negative.  He  also 
cited  Sherras  v.  DeRutzen , [1895]  1 Q.B.  918;  and  Archbold’s 
Criminal  Pleading  and  Evidence,  23rd  ed.,  p.  33. 

March  14.  Osler,  J.A.  (after  setting  out  the  case  submitted 
as  .above): — As  regards  the  power  of  Parliament  to  enact  section 
275,  sub-secs,  (la)  and  (4)  of  the  Criminal  Code,  I think  it  only 
necessary  to  say  (1)  that  so  far  as  this  Court  is  concerned 
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we  ought  to  regard  the  question  as  disposed  of  by  the  judgment  or 
opinion  of  the  Supreme  Court  of  Canada  upon  the  very  point, 
which  was  submitted  for  their  determination  in  In  re  Criminal 
Code  Sections  Relating  to  Bigamy , 27  S.  C.  R.  461.  It  was  there 
held  that  these  provisions  were  intra  vires  the  Parliament  of 
Canada.  (2)  If  reasons  for  that  conclusion  are  to  be  sought 

for  they  are  well  set  forth  and  expounded  in  the  judgment 
of  the  learned  Chancellor  Boyd  in  Regina  v.  Brierly,  14 
O.R.  525.  The  later  case  of  Macleod  v.  Attorney-General  for 
New  South  Wales,  [1891]  A.C.  455,  was  decided  upon  a state  of 
facts  different  in  at  least  one  important  respect  from  those  in 
the  present  case,  and  upon  a statute  more  extensive  in  its  scope 
than  our  own,  not  being  limited  to  British  subjects  resident  in 
the  colony.  It  therefore  does  not  affect  the  reasoning  upon 
which  the  judgment  of  the  Supreme  Court  and  of  the  Chancellor 
proceeded. 

The  question  must,  in  my  opinion,  be  answered  in  the 
affirmative. 

As  regards  the  first  question  in  the  case  firstly  submitted: 

The  defendant  relies  upon  the  Michigan  divorce  obtained  at  the 
instance  of  his  wife  as  an  answer  to  the  indictment  on  the  ground 
that  it  effected  a valid  dissolution  of  his  marriage  with  her.  But 
that  marriage  having  been  solemnized  in  Canada  and  the  defendant 
having  been  at  the  time v and  always  afterwards  a British  subject 
resident  and  domiciled  there,  and  having  never  appeared  to  or 
taken  part  in  the  proceedings  in  the  Michigan  Court,  I do  not 
see  how  that  Court  ever  acquired  jurisdiction  to  dissolve  it. 

In  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.C.  517,  it  was  held  by 
the  Judicial  Committee  of  the  Privy  Council,  after  a full  review  of 
the  authorities,  that  according  to  the  principles  of  international 
law  as  administered  in  our  Courts,  the  domicile  for  the  time  being 
of  the  married  pair  affords  the  only  true  test  of  jurisdiction  to 
dissolve  the  marriage.  The  decision  in  the  case,  which  is  of  general 
application  and  is  fully  stated  in  the  headnote,  is  that  “the 
permanent  domicile  of  the  spouses  within  the  territory  is  necessary 
to  give  to  its  Courts  jurisdiction  so  to  divorce  a vinculo  as  that  its 
decree  to  that  effect  shall  by  the  general  law  of  nations  possess 
extra-territorial  authority.  A so-called  ‘ matrimonial  domicile  ’ said 
to  be  created  by  a bond  fide  residence  of  the  spouses  within  the  terri- 
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C.  A.  tory,  of  a less  degree  of  permanence  than  is  required  to  fix  their 
1907  true  domicile,  cannot  be  recognized  as  creating  such  jurisdiction.’7 
The  King  We  followed  this  decision  in  the  recent  case  of  Rex  v.  Woods 
Brinkley  (1903),  6 O.L.R.  41.  In  the  present  case,  it  is  true,  the  wife,  though 
^ ^ resident  and  domiciled  in  Canada  at  the  time  of  her  marriage,  had 
become  a permanent  resident  of  the  foreign  State  when  she  brought 
her  action  for  divorce  there.  But  this,  according  to  the  Le  Mesurier 
case,  could  make  no  difference  if  her  husband  was  not  domiciled  in 
that  State:  Green  v.  Green  and  Sedgwick,  [1893]  P.  89,  where 
Barnes,  J.,  says  he  finds  “no  case  in  which  it  has  ever  been  decided 
that  a man  can  be  divorced  from  his  wife  by  the  laws  of  a country 
in  which  he  has  never  been  resident  or  domiciled”;  Harvey  v. 
Farnie  (1880-2),  6 P.D.  35, 8 App.  Cas.  43, 46;  and  see  Rater  v.  Rater , 
[1906]  P.  209;  Dicey  on  the  Conflict  of  Laws  (1896),  pp.  127,  163, 
169,  and  cases  there  cited;  Westlake  on  Private  International  Law, 
4th  ed.,  pp.  82,  86.  Mr.  Proudfoot  cited  the  recent  case  of  Armitage 
v.  The  Attorney-General,  Gillig  v.  Gillig,  [1906]  P.  135,  in  which 
it  was  held  that  the  Courts  of  this  country  would  recognize  the 
binding  effect  of  a decree  of  divorce  obtained  in  a State  where  the 
husband  was  not  domiciled,  if  the  Courts  of  the  country  or  State 
of  his  domicile  wTould  recognize  it.  There,  an  American  domiciled 
in  New  York,  had  married  an  Englishwoman  in  England.  She 
went  to  the  State  of  South  Dakota,  U.S.,  where  she  took  proceedings 
for  divorce,  which  were  served  upon  the' husband  personally  and 
to  which  he  put  in  an  answer  and  cross-claim.  A decree  of  divorce 
was  pronounced  on  her  petition,  and  she  afterwards  married  in 
the  State  of  Colorado  an  Englishman  always  domiciled  in  England. 
Then  she  petitioned  the  English  Court  for  a declaration  of  validity 
of  that  marriage,  and  the  Court  being  satisfied  by  the  evidence  that 
the  Courts  of  herfirst  husband’s  domicile  (New  York)  would  recognize 
the  validity  of  the  decree  of  the  South  Dakota  Court  (on  the  ground 
that  that  husband  had  submitted  himself  to  its  jurisdiction), 
pronounced  for  the  validity  of  the  second  marriage. 

There  is  nothing  in  that  case  inconsistent  with  the  decision  in 
the  Le  Mesurier  case,  but  the  contrary.  The  Court  regarded  the 
law  of  the  State  of  the  domicile^ — the  State  of  New  York — as  that 
which  affected  and  determined  the  status  of  the  husband,  and  as 
that  law  recognized  the  validity  of  the  South  Dakota  decree,  the 
wife  who  obtained  it  was  free  to  marry  again.  The  defendant 
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is  thus  still  left  to  demonstrate,  if  he  can,  that  the  law  of  his  Cana- 
dian domicile  will  recognize  the  validity  of  the  Michigan  decree. 
This,  however,  for  the  reason  already  given,  is,  according  to  that 
law,  denied.  And  see  Armytage  v.  Armytage,  [1898]  P.  178,  where 
Barnes,  J.,  refers  to  the  “American  doctrine’7  that  the  wife  may 
acquire  a domicile  of  her  own  in  the  country  of  the  matrimonial 
home.  Here  the  wife  had  not  acquired  even  such  a domicile,  as 
the  State  of  Michigan  had  never  become  the  matrimonial  home  of 
the  parties. 

Bater  v.  Bater,  [1906]  P.  209,  follows  and  applies  Le  Mesurier  v. 
Le  Mesurier , holding  that  the  domicile  for  the  time  being  of  the 
married  pair  when  the  question  of  divorce  arises  affords  the  only 
true  test  of  jurisdiction  to  dissolve  the  marriage,  and  that  the  Court 
of  the  bona  fide  existing  domicile  has  jurisdiction  over  persons 
originally  domiciled  in  another  country  to  undo  a marriage  solem- 
nized in  that  other  country. 

See  also  Guest  v.  Guest,  3 O.R.  344;  Magurn  v.  Magurn,  11 
A.R.  178;  The  Trial  of  Earl  Russell,  [1901]  A.C.  446. 

We  need  not  consider  the  recent  case  of  Haddock  v.  Haddock, 
201  U.S.  562.  It  has  been  severely  criticized  both  in  the  United 
States  and  in  England,  but  it  is  not  necessary  to  invoke  it  to  shew 
the  invalidity  of  the  Michigan  decree. 

Cases  like  Ogden  v.  Ogden  (1906),  23  Times  L.R.  158,  shew  that 
the  Courts  of  the  husband’s  domicile  cannot  undo  a marriage  solem- 
nized in  England  between,  e.g.,  a domiciled  Frenchman  and  an 
Englishwoman,  in  accordance  with  the  requirements  of  English 
law,  merely  because  it  would  be  irregular  in  the  country  of  the 
domicile  by  reason  of  the  omission  of  some  condition— such  as  the 
consent  of  parents  in  the  case  of  a minor — required  by  the  laws  of 
that  country. 

The  case  of  Stevens  v.  Fisk,  decided  by  the  Supreme  Court  of 
Canada  in  1885,  but  not  reported  until  1906  (see  Cameron’s  Canada 
Supreme  Court  Cases,  p.  392),  should  perhaps  be  noticed.  The 
parties  were  domiciled  and  resident  in  the  State  of  New  York, 
where  they  were  married  in  1871.  There  was  no  ante-nuptial 
contract,  and  the  husband  got  his  wife’s  fortune  from  her  trustees. 
Afterwards  he  went  to  Montreal,  where  he  established  a business 
and  continued  to  reside.  The  wife  followed  him  to  Canada,  but 
shortly  afterwards  returned  to  New  York.  In  1876  she  obtained 
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a decree  of  divorce  from  one  of  the  Courts  of  the  State  of  New  York. 
The  process  in  the  action  was  previously  served  upon  the  husband, 
and  he  appeared  by  attorney  at  every  stage  of  the  proceedings. 
In  1881  the  woman  brought  an  action  against  him  in  the  Courts  of 
Quebec  for  an  account  of  his  administration  and  management  of 
her  property,  which  was  defended  on  the  ground  that  the  New 
York  divorce  was  of  no  force  in  the  Province  of  Quebec,  and  that, 
the  plaintiff,  being  a married  woman,  had  not  been  authorized  in 
the  manner  prescribed  by  the  Code  of  Civil  Procedure  to  bring  the 
action.  The  Court  of  Queen’s  Bench  (appeal  side),  reversing  the 
judgment  of  the  trial  Judge,  decided  against  her  on  both  grounds. 
This  decision  was  reversed  by  the  Supreme  Court,  Strong,  J., 
dissenting.  Ritchie,  C.J.,  differing  from  his  colleagues  on  this 
point,  held  that  on  the  whole  case  it  was  to  be  assumed  that  the 
husband  had  never  actually  lost  his  domicile  of  origin,  in  which  case 
of  course  the  jurisdiction  of  the  New  York  Court  was  incontestable. 
ITe  also  held,  agreeing  with  Henry  and  Gwynne,  JJ.,  (1)  that  the 
wife’s  decree  having  been  obtained  without  fraud  or  collusion,  it 
ought,  upon  the  principle  of  the  comity  of  nations,  to  be  recognized 
as  valid  in  Canada;  and  (2)  that  the  husband,  having  submitted 
to  the  jurisdiction  of  the  New  York  Court  when  served  with  the 
proceedings  in  the  action,  could  not  now  be  allowed  to  impeach  it. 
But  it  was  also  held  by  a majority  of  the  Court  (Fournier,  Henry 
and  Gwynne,  JJ.)  that  inasmuch  as  in  the  State  of  New  York 
where  the  parties  were  married  the  wife  could  have  sued  the  husband 
without  previous  authorization,  she  had  by  virtue  of  Article  14 
of  the  Code  the  same  right  to  sue  as  a feme  sole  in  the  Province  of 
Quebec. 

It  was,  therefore,  unnecessary  for  the  decision  of  the  case  to 
determine  the  question  of  the  validity  of  the  divorce,  and  so  far 
a : anything  said  by  any  of  the  learned  Judges  on  that  subject 
conflicts  with  what  has  since  been  decided  by  the  Judicial  Com- 
mittee, we  are  of  course  governed  by  the  latter. 

The  first  question  submitted  by  the  stated  case  must,  therefore, 
be  answered  in  the  negative. 

The  question  whether  the  fact  of  the  defendant  knowing  that 
the  decree  of  divorce  had  been  granted  and  his  having  been  advised 
that  he  could  legally  marry  again  was  a defence,  on  the  ground 
that  an  absence  of  guilty  intent  or  mens  rea  was  thereby  estab- 
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lished,  must  also  upon  the  authorities  be  answered  in  the  negative. 

In  the  recent  case  of  Sherras  v.  De  Rutzen,  [1895]  1 Q.B.  918, 
Wright,  J.,  speaking  of  the  presumption  that  a knowledge  of  the 
wrongfulness  of  the  act  is  an  ingredient  in  every  offence,  says,  at 
p.  921,  “that  presumption  is  liable  to  be  displaced  either  by  the 
words  of  the  statute  creating  the  offence  or  by  the  subject-matter 
with  which  it  deals,  and  both  must  be  considered:  Nichols  v.  Hales 
(1873),  L.R.  8 C.P.  322.  One  of  the  most  remarkable  exceptions 
was  in  the  case  of  bigamy.  It  was  held  by  all  the  Judges  on  the 
Statute  of  1 Jac.  1,  ch.  11,  that  a man  was  rightly  convicted  of 
bigamy  who  had  married  after  an  invalid  Scotch  divorce,  which 
had  been  obtained  in  good  faith,  and  the  validity  of  which  he  had 
no  reason  to  doubt:  Lolley’s  Case  (1812),  R.  & R.  237.  The  dictum 
in  that  case  that  no  sentence  or  Act  of  any  foreign  country  can 
dissolve  an  English  marriage  a vinculo  matrimonii  for  grounds  on 
which  it  is  not  liable  to  be  dissolved  a vinculo  matrimonii  in  England, 
was  afterwards  overruled  in  Harvey  v.  Farnie  (1880),  6 P.  D.  35, 
44,  but  in  other  respects  the  decision  is  not  affected. 

Then  the  Criminal  Code,  sec.  275,  after  defining  in  what  the 
offence  of  bigamy  consists,  declares,  sub-sec.  3,  that  “no  one  com- 
mits bigamy  by  going  through  a form  of  marriage — (a)  if  he  or 
she  in  good  faith  and  on  reasonable  grounds  believes  his  wife  or 
her  husband  to  be  dead,  or  (c)  if  he  or  she  has  been  divorced  from 
the  bond  of  the  first  marriage.” 

The  first  is  a question  of  fact ; the  second  a question  of  law, 
i.e.,  of  our  own  law. 

Sub-section  3 (a)  adopts  the  law  as  it  had  been  laid  down  by 
the  Court  for  Crown  Cases  Reserved  in  the  Queen  v.  Tolson  (1889), 
23  Q.B. D.  168;  but  sub-sec.  3 (c)  contains  no  exception  in  favour  of 
a person  who  bond  fide  believes,  or  is  advised,  that  the  bond  of  mar- 
riage has  been  dissolved  by  a divorce,  and  this,  with  the  express 
enactment  as  to  what  the  act  of  bigamy  consists  in,  is  strong  to 
shew  that  no  such  exception  was  to  be  implied  and  that  a valid 
divorce  must  be  proved  by  the  accused.  That  may  well  have 
been  intended  on  grounds  of  public  policy  to  prevent  persons 
from  setting  up  “divorces  while  you  wait,”  which  to  common 
knowledge  are  so  easily  obtained  in  some  of  the  Courts  of  the 
neighbouring  country. 

In  some  of  those  Courts  the  authorities  on  this  subject  seem  to 
be  in  conflict:  Am.  & Eng.  Ency.  of  Law,  2nd  ed.,  vol.  4,  p.  41. 
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InWharton’s  Criminal  Law,  9th  ed.,  vol.  1,  sec.  88,  it  is  said,  “that 
the  defendant  honestly  believed  in  the  existence  of  a non-existent, 
divorce  is  no  defence.” 

The  conviction  must  be  affirmed. 

Moss,  C.J.O.  and  Garrow,  J.A.  concurred. 

Maclaren,  J.A. : — The  defendant  was  charged,  under  sec.  275  > 
sub-sec.  4,  and  sec.  276  of  the  Criminal  Code,  with  bigamy.  He 
was  tried  in  the  county  Judge’s  criminal  court  for  the  county  of 
Huron  and  was  found  guilty.  The  Judge  reserved  two  questions 
for  this  Court. 

The  case  states  that  the  defendant,  a British  subject,  was  married 
on  April  14th,  1897,  to  Rosa  Mary  Card  in  the  township  of  Colborne 
and  county  of  Huron,  where  he  then  resided  and  has  ever  since 
resided  and  been  domiciled. 

His  wife  left  him  in  August,  1903,  and  went  to  Grand  Rapids, 
Michigan,  intending  never  to  return  to  him.  In  January,  1904, 
she  went  to  Detroit,  Michigan,  where  she  has  ever  since  resided. 
On  January  16th,  1906,  she  obtained  a divorce  there  in  the  circuit 
court  on  the  ground  of  “extreme  cruelty.”  The  defendant  was  not 
served  with  any  notice  of  the  divorce  proceedings,  took  no  part 
therein,  and  only  became  aware  of  them  after  the  divorce  was 
granted. 

On  April  12th,  1906,  the  defendant  left  Canada  with  one  Emily 
Florence  Picot,  and  went  to  Detroit  with  intent  there  to  go  through 
the  form  of  marriage  with  her.  On  the  following  day  the  ceremony 
was  performed  by  an  officer  duly  qualified  according  to  the  laws 
of  the  State  of  Michigan  to  perform  the  marriage  ceremony.  Before 
going  to  Detroit  the  defendant  had  obtained  a certified  copy  of  the 
decree  of  divorce,  and  had  obtained  legal  advice  that  the  said  decree 
was  valid  and  binding,  and  that  he  was  at  liberty  to  marry  again 
‘if  he  saw  fit. 

The  two  questions  reserved  by  the  county  Judge  are  the  follow- 
ing:— 

1.  Is  the  said  decree  of  divorce  granted  by  the  circuit  court  of 
the  State  of  Michigan  upon  the  15th  day  of  January,  1906,  a valid 
and  binding  divorce  and  of  any  effect  in  the  Province  of  Ontario, 
and  does  it  effect  a valid  dissolution  of  the  marriage  so  as  to  con 
stitute  in  law  a good  defence  to  the  indictment? 


ONTARIO  LAW  REPORTS. 


443 


xiv.  J 


2.  Was  the  element  of  intent  or  mens  rea  removed  by  the  fact 
of  the  defendant  knowing  that  the  decree  of  divorce  had  been 
granted  and  his  having  been  advised  that  he  could  legally  marry 
again? 

On  the  first  point  Mr.  Proudfoot  argued  that  this  case  is  dis- 
tinguishable from  Rex  v.  Woods,  6 O.L.R.  41,  in  this  Court,  as  here 
the  wife  had  bond  fide  acquired  a home  in  Michigan,  and  the  Court 
of  that  State  had  consequently  jurisdiction.  In  addition  to  other 
authorities,  he  relied  upon  the  recent  English  cases  of  Baler  v. 
Baler,  [1906]  P.  209,  and  Armilage  v.  The  Attorney-General,  Gillig 
v.  Gillig,  ibid.  135. 

It  has  now  for  many  years  been  well  settled  law  that  it  is  the 
Courts  of  the  domicile  of  the  parties  that  have  jurisdiction  on  the 
question  of  divorce,  and  the  Courts  in  England  and  this  Province 
have  adopted  the  rule  that  the  Courts  of  a foreign  country  when 
duly  authorized  by  the  laws  of  that  country  have  jurisdiction,  in 
the  absence  of  collusion  or  fraud,  to  dissolve  the  marriage  of  parties 
domiciled  in  such  foreign  country  at  the  commencement  of  the 
proceedings  for  divorce:  Dolphin  v.  Robins  (1859),  7 H.L.C.  390; 
Shaw  v.  Gould  (1868),  L.R.  3 H.L.  55;  Harvey  v.  Farnie,  8 App. 
Cas.  143;  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.C.  517;  Bater  v. 
Bater,  supra;  Magurn  v.  Magurn,  11  A.R.  178;  Rex  v.  Woods, 
supra. 

The  decision  in  the  foregoing  case  of  Bater  v.  Bater  did  not  go 
beyond  what  had  been  previously  decided  in  Harvie  v.  Farnie  and 
other  cases,  namely,  that  the  Courts  in  England  would  recognize 
the  validity  of  a divorce  granted  by  the  Court  of  the  country  where 
the  parties  were  domiciled  when  the  proceedings  were  taken,  even 
though  it  was  granted  for  a ground  which  would  not  be  sufficient 
in  England,  and  although  it  was  an  English  marriage,  and  the 
parties  had  been  previously  domiciled  there. 

The  decision  in  Armitage  v.  The  Attorney-General  carries  it  one 
step  farther,  and  lays  down  the  rule  that  a divorce  will  be  recog- 
nized as  binding  in  a State  where  the  husband  was  not  domiciled, 
provided  the  Courts  of  the  country  or  State  of  his  domicile  would 
recognize  the  validity  of  the  decree.  The  divorce  in  question  there 
was  one  obtained  by  a wife  in  the  State  of  South  Dakota  whose 
husband  was  domiciled  in  the  State  of  New  York.  Expert  evidence 
having  been  given  that  the  divorce  would  be  recognized  as  valid  in 
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the  State  of  New  York,  Sir  Gorell  Barnes,  P.,  held  that  the  same 
credit  should  be  given  to  it  in  England  as  in  New  York  where  the 
parties  were  domiciled. 

The  expert  testimony  was  given  and  the  English  judgment 
rendered  before  the  decision  by  the  Supreme  Court  of  the  United 
States  in  the  celebrated  and  much  canvassed  case  of  Haddock  v. 
Haddock,  201  U.S.  562,  That  case  settled  the  principle  that  a 
decree  of  divorce  rendered  in  a State  which  had  jurisdiction  only 
over  the  plaintiff  without  being  based  on  personal  service  on,  or 
personal  jurisdiction  over,  the  defendant,  had  no  binding  force  or 
effect  beyond  the  State  in  which  it  was  rendered.  Apparently  it 
would  not  have  affected  the  divorce  in  question  in  the  Armitage 
case,  as  there  the  husband  had  been  personally  served  with  the 
Dakota  process,  and  appeared  and  made  counter  charges  against 
the  wife.  The  Haddock  case  really  has  no  bearing  upon  that  case 
or  the  present  one;  it  simply"  goes  to  shew  that  the  divorce  in  this 
case  would  have  no  binding  force  or  effect  in  the  United  States 
outside  the  State  of  Michigan.  It  is  to  be  noted  that  great  stress 
is  laid  on  the  absence  of  personal  service  on  the  defendant  and  on 
the  want  of  submission  to  the  jurisdiction.  The  domicile  of  the 
parties  for  this  purpose  is  determined  by  that  of  the  husband. 
Dicey,  in  his  Conflict  of  Laws,  lays  the  rule  down  as  follows  at 
p.  127:  “ The  domicile  of  a married  woman  is  during  coverture  the 
same  as,  and  changes  with,  the  domicile  of  her  husband;”  and  at 
p.  129:  “Though  a wife  may  acquire  a home  for  herself,  she  can 
under  no  circumstances  have  any  other  domicile  or  legal  home  than 
that  of  her  husband.”  In  support  of  these  propositions  he  cites 
Warrender  v.  Warrender  (1835),  2 Cl.  & F.  488;  Dolphin  v.  Robins , 
7 H.L.C.  390;  and  Yelverton  v.  Yelverton  (1859),  1 Sw.  & Tr.  574. 

It  appears  to  be  doubtful  whether  even  a judicial  separation 
would  give  the  wife  a right  to  acquire  a separate  domicile  for  herself. 
See  the  remarks  of  Lord  Kingsdown  in  Dolphin  v.  Robins,  supra, 
at  p.  420. 

It  follows  that  although  the  defendant  might  become  a resident 
of  and  acquire  a home  in  the  State  of  Michigan,  she  could  not  acquire 
a legal  domicile  that  would  give  the  Courts  of  that  State  a juris- 
diction that  our  Courts  would  recognize. 

Even  if  the  husband  had  been  served  with  notice  and  had 
submitted  to  the  jurisdiction,. the  decree  would  still  have  been  a 
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nullity  on  account  of  his  being  legally  domiciled  in  this  country 
when  the  proceedings  were  taken.  See  Armitage  v.  The  Attorney- 
General,  [1906]  P.  135,  at  140. 

It  appears  from  the  stated  case  that  the  defendant  was  not 
served  with  any  notice  of  the  divorce  proceedings  and  took  no  part 
therein,  and  further  that  he  only  became  aware  of  the  decree  from 
seeing  a report  of  it  in  a newspaper.  The  facts  of  the  present  case 
are  almost  identical  with  those  in  Shaw  v.  The  Attorney-General 
(1870),  2 P.  & D.  156,  in  which  the  Judge  Ordinary  says,  at 
p.  162:  "No  case  has  ever  yet  been  decided  that  a man  can, 
according  to  the  laws  of  this  country,  be  divorced  from  his  wife  by 
the  tribunals  of  a country  in  which  he  has  never  had  either  domicile 
or  residence.  He  has  never  submitted  himself,  either  directly  or 
inferentially,  to  the  jurisdiction  of  such  a Court,  and  has  never, 
by  any  act  of  his  owTn,  laid  himself  open  to  be  affected  by  its 
process,  if  it  never  reaches  him.  A judgment  so  obtained  has 
therefore,  in  addition  to  the  want  of  jurisdiction,  the  incurable 
vice  of  being  contrary  to  natural  justice,  because  the  proceedings 
are  ex  parte  and  take  place  in  the  absence  of  the  party 
affected  by  them.”  -This  has  been  approved  and  followed  in 
Le  Sueur  v.  Le  Sueur  (1876),  1 P.D.  139,  and  in  Green  v.  Green, 
[1893]  P.  89. 

The  first  question  should  therefore  in  my  opinion  be  answered 
in  the  negative. 

In  support  of  the  argument  that  the  defendant  was  relieved  by 
the  fact  that  he  knew  that  the  decree  for  divorce  had  been  granted 
and  his  having  been  advised  that  he  could  legally  marry  again,  the 
case  of  Regina  v.  Tolson,  23  Q.B.D.  168,  was  cited  and  relied  upon. 
It  is  to  be  observed  that  in  that  case  the  defendant  had  been  credibly 
informed  and  believed  that  her  first  husband  was  dead  before  she 
contracted  the  second  marriage.  A mistake  on  a question  of  fact, 
however,  is  different  from  a mistake  on  a question  of  law.  The 
former,  if  material,  may  excuse  or  relieve;  the  latter  does  not. 
The  maxim  ignorantia  juris  non  excusat  has  long  been  applied  in 
English  criminal  law.  See  Regina  v.  Crawshaw  (1860),  8 Cox  C.C. 
375;  Rex  v.  Bailey  (1800),  R.  & R.  1;  McNaghten’s  Case  (1843), 
10  Cl.  & F.  200,  at  p.  210.  The  rule  is  put  thus  in  Archbold’s 
Criminal  Pleading,  23rd  ed.,  at  p.  33:  “ Ignorance  of  the  law  will 
not  excuse  from  the  consequences  of  guilt  any  person  who  has 
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capacity  to  understand  the  law.”  It  has  been  embodied  in  our 
Criminal  Code,  sec.  14,  as  follows:  “The  fact  that  an  offender  is 
ignorant  of  the  law  is  not  an  excuse  for  any  offence  committed 
by  him.” 

No  case  was  cited  to  us  in  which  this  defence  had  ever  been 
put  forward,  and  I have  not  been  able  to  find  any  in  this  country 
or  in  England.  There  have  been  a number  of  cases  in  the  United 
States,  where  the  law  has  been  generally  laid  down  as  above  stated. 
See  State  v.  Goodenow  (1876),  65  Me.  30;  Hood  v.  State  (1877), 
56  Ind.  263;  Davis  v.  Commonwealth  (1877),  13  Bush.  (Ky.)  318; 
State  v.  Armington  (1878),  25  Minn.  29;  People  v.  Weed  (1883), 
29  Hun  628;  State  v.  Hughes  (1882),  58  Iowa  165;  Wharton’s 
Criminal  Law,  9th  ed.,  p.  388. 

The  only  case  to  the  contrary  I have  found  is  Squire  v.  State 
(1874),  46  Ind.  459,  and  there  the  mistake  may  have  been  as  to 
some  question  of  fact  connected  with  the  divorce. 

The  general  rule  of  law  is  that  a person  cannot  be  convicted  in  a 
proceeding  of  a criminal  nature  unless  it  can  be  shewn  that  he  had 
a guilty  mind.  In  Cundy  v.  LeCocq  (1884),  13  Q.B.D.  207,  at  p. 
210,  Stephen,  J.,  however,  says:  “In  old  time,  and  as  applicable 
to  the  common  law  or  to  earlier  statutes,  the  maxim  ( actus  non 
jacit  reum,  nisi  mens  sit  rea)  may  have  been  of  general  application; 
but  a difference  has  arisen  owing  to  the  greater  precision  of  modern 
statutes.  It  is  impossible  now  ...  to  apply  the  maxim 
generally  to  all  statutes,  and  the  substance  of  all  the  reported  cases 
is  that  it  is  necessary  to  look  at  the  object  of  each  Act  that  is  under 
consideration  to  see  whether  and  how  far  knowledge  is  of  the 
essence  of  the  offence  created.” 

In  Rex  v.  Woodfall  (1770),  5 Burr.  2661,  at  p.  2667,  Lord  Mans- 
field says:  “Where  an  act  in  itself  indifferent,  if  done  with  a par- 
ticular intent,  becomes  criminal,  then  the  intent  must  be  proved 
and  found;  but  when  the  act  in  itself  is  unlawful,  the  proof  of  jus- 
tification or  excuse  lies  on  the  defendant  and  on  failure  thereof, 
the  law  implies  a criminal  intent.” 

In  many  statutes  where  the  former  class  of  offence  is 
created  the  intent  is  indicated  by  the  use  of  such  words  as  “mali- 
ciously,” “fraudulently,”  “wilfully,”  “negligently”  or  “know- 
ingly.” We  have  an  illustration  of  this  in  the  very  section  of  the 
Code  under  consideration,  where  it  is  made  an  ingredient  of  the 
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offence  of  bigamy  in  case  of  the  second  marriage  taking  place 
abroad  that  the  accused  “leaves  Canada  with  intent  to  go 
through  such  form  of  marriage/ ’ 

In  The  Bank  of  New  South  Wales  v.  Piper,  [1897]  A.C.  383,  where 
the  offence  charged  was  the  sale  of  wool  that  was  under  a lien,  the 
Privy  Council  declined  to  read  into  the  section  creating  the  offence 
the  words  “with  a view  to  defraud.”  They  go  on  to  say,  at  pp. 
389-40:  “In  cases  when  the  statute  requires  a motive  to  be  proved 
as  an  essential  element  of  the  crime  the  prosecution  must  fail  if  it  is 
not  proved.  On  the  other  hand,  the  absence  of  mens  rea  really 
consists  in  an  honest  and  reasonable  belief  entertained  by  the 
accused  of  the  existence  of  facts  which,  if  true,  would  make  the 
act  charged  against  him  innocent.” 

This  I consider  is  the  proper  test  where  the  accused  relies  upon 
the  absence  of  mens  rea,  and  where  that  would  be  a good  ground 
of  defence.  In  the  present  case  the  defendant  was  well  aware  of 
the  facts;  his  only  mistake  was  as  to  the  law,  which  is  no  defence. 

Besides  the  foregoing  classes  of  offences  there  are  exceptional 
cases  where  the  Legislature  has  enacted  that  a man  shall  be  deemed 
guilty  even  although  he  might  prove  the  absence  of  negligence  or 
of  a guilty  mind  under  the  foregoing  rule.  These  are  said  by  Wright, 
J.,  in  Sherras  v.  De  Rutzen,  [1895]  1 Q.B.  918,  chiefly  to  fall  under 
three  heads:  (1)  Acts  not  criminal  in  any  sense,  but  in  the  public 
interest  prohibited  under  a penalty,  such  as  those  relating  to  the 
revenue,  etc.;  (2)  statutes  relating  to  some,  and  perhaps  all  nuis- 
ances; (3)  cases  which  are  criminal  in  form,  but  really  only  a sum- 
mary mode  of  enforcing  a civil  right.  In  our  own  Province  we  have 
illustrations  of  such  offences  where  licensees  are  held  liable  for  acts 
of  their  servants  done  without  their  knowledge  and  against  their 
will. 

The  present  case  cannot,  however,  be  said  to  come  within  this 
last  class  of  exceptional  cases;  it  falls  rather  within  the  second  of 
the  classes  mentioned  by  Lord  Mansfield. 

I am  of  opinion  that  the  second  question  should  also  be  answered 
in  the  negative. 

After  the  foregoing  had  been  written,  the  following  additional 
question  was  reserved  by  the  learned  county  Judge:  “Is  paragraph 
(a)  vof  sub-sec.  1 of  sec.  275  of  the  Criminal  Code  intra  vires  of  the 
Parliament  of  Canada,  and  has  the  limitation  imposed  by  sub-sec. 
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4 of  said  sec.  275  the  effect  of  so  qualifying  said  paragraph  (a)  as 
to  bring  the  substantive  enactment  contained  in  paragraph  (a) 
within  the  power  of  the  Parliament  of  Canada?” 

It  was  argued  before  us  by  Mr.  Proudfoot  that  the  opinions  of 
the  Judges  of  the  Supreme  Court-,  reported  in  27  S.C.R.  461,  when 
they  were  asked  by  the  Governor-in-Council,  under  54-55  Viet, 
ch.  25  (D.) , substantially  the  same  question  as  is  now  submitted  to  us, 
were  not  really  binding  upon  us.  He  urged  further  that  the  case 
was  submitted  ex  parte;  that  such  opinions  have  not  the  force  of  a 
judgment;  that  the  Chief  Justice  dissented  from  the  opinions  of 
the  other  members  of  the  Court;  that  his  view  was  the  correct  one; 
and  that  Macleod  v.  Attorney -General,  [1891]  A.C.  455,  was  a higher 
authority  and  should  have  been  followed  by  the  Supreme  Court. 

The  subject  of  the  submission  of  such  questions  to  the  Court  or 
Judges,  and  the  weight  to  be  given  to  their  opinions  or  answers 
thereto  as  authorities  has  been  a matter  which  has  evoked  dis- 
cussion and  conflicting  opinions. 

Since  the  English  Judges  have  ceased  to  sit  in  the  House  of 
Lords  as  members  thereof  the  House  has  been  accustomed  from 
time  to  time  to  ask  the  advice  of  the  Judges  “in  dubious  cases.” 
In  1834  the  Judges  declined  to  answer  a question  put  to  them  on 
the  ground  that  it  was  not  “confined  to  the  strict  legal  construction 
of  existing  Acts  of  Parliament”:  In  re  the  London  and  Westminster 
Bank,  1 Cl.  & F.  191. 

In  1843  the  House  asked  a series  of  questions  relating  to  the 
defence  of  insanity  by  persons  accused  of  crime.  Tindal,  C.J.,  and 
Maule,  J , pointed  out  “the  extreme  and  almost  insuperable  diffi- 
culty of  applying  such  answers  to  cases  in  which  the  facts  are  not 
brought  judicially  before  them;”  and  that  general  answers  not 
relating  to  a particular  case  or  for  a particular  purpose  might  em- 
barrass the  administration  of  justice  when  they  are  cited  in  criminal 
trials:  McNaghten’s  Case,  10  Cl.  & F.’ 200,  at  pp.  204,  208.  The 
House,  however,  affirmed  their  right  to  require  the  Judges  to  answer 
abstract  questions  on  existing  law,  Lord  Lyndhurst,  L.C.,  and 
Lords  Brougham,  Campbell,  Cottenham  and  Wynford  speaking 
strongly  in  support  of  the  claim.  The  rule  there  laid  down  in  the 
answers  of  the  Judges  is  that  which  has  since  been  generally  fol- 
lowed: Archbold,  ibid.  23rd  ed.,  p.  26. 

Such  questions  were  also  formerly  put  by  the  Crown  to  the 
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Judges.  In  1760  a question  regarding  courts-martial  was  put,  and 
Lord  Mansfield  and  the  other  Judges,  while  answering  the  question 
in  the  affirmative,  said  that  if  the  matter  should  come  before  them 
judicially  they  might  change  their  opinions  if  there  then  appeared 
to  be  sufficient  ground  for  doing  so.  This  is  said  to  be  the  last  case 
so  submitted  by  the  Crown:  2 Eden,  371. 

On  the  constitution  of  the  Judicial  Committee  of  the  Privy 
Council  by  3 & 4 Wm.  IV.  ch.  41,  Imp.,  as  an  appellate  Court,  it 
was  provided  by  sec.  4 that  His  Majesty  might  refer  to  it  “for 
hearing  or  consideration  any  such  other  matters  whatsoever  as  His 
Majesty  shall  think  fit,  and  the  Committee  shall  thereupon  hear 
or  consider  the  same,  and  advise  His  Majesty  thereon.”  Such 
references  have  been  made  from  time  to  time,  one  of  those  in  which 
this  Province  was  specially  interested  having  been  the  boundary 
case  between  Ontario  and  Manitoba  in  1884. 

From  1875  to  1891  the  answers  of  the  Supreme  Court  of  Canada 
to  the  questions  submitted  by  the  Governor-in-Council  under 
38  Viet.  ch.  11,  sec.  52  (D.),  were  given  in  brief  categorical  form 
without  any  reasons.  They  usually  related  to  governmental  or 
administrative  action,  and  were  not  included  in  the  regular  reports 
of  the  Court.  The  amending  Act,  54-55  Viet.,  ch.  25  (D.),  provided 
that  the  Court  should  give  its  opinion  with  the  reasons  therefor 
in  like  manner  as  in  the  case  of  a judgment  upon  an  appeal  to  the 
Court,  and  that  the  opinion,  although  advisory  only,  should  for 
all  purposes  of  appeal  to  the  Privy  Council  be  treated  as  a final 
judgment  between  parties.  It  also  provided  that  any  Province, 
class  or  person  specially  interested  should  be  notified  and  might 
be  heard. 

In  1890  the  Ontario  Legislature  passed  an  Act  for  expediting 
the  decision  of  constitutional  and  other  Provincial  questions,  pro- 
viding for  the  reference  of  such  questions  by  the  Lieutenant-Gov- 
ernor-in-Council  to  the  Provincial  courts  (now  R.S.O.  1897,  ch.  84). 
It  contained  provisions  as  to  appeal,  and  that  reasons  should  be 
given,  and  the  Dominion  Act,  54-55  Viet.  ch.  25  (D.),  above  re- 
ferred to,  was  largely  copied  from  it. 

Section  6 declared,  however,  that  “the  opinion  of  the  Court 
shall  be  deemed  a judgment  of  the  Court,”  words  which  were  not 
introduced  into  the  Dominion  Act.  Other  Provinces  have  copied 
the  Ontario  Act,  and  it  has  been  held  by  the  Supreme  Court  that 
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such  cases  are  not  appealable  to  it,  as  Provincial  Legislatures  cannot 
extend  its  jurisdiction:  27  S.C.R.  637.  A number  of  them  have, 
however,  been  appealed  to  the  Privy  Council. 

The  difficulty  and  sometimes  the  impossibility  of  giving  cate- 
gorical answers  to  abstract  or  hypothetical  questions  has  been 
pointed  out  at  various  times  in  the  Courts  before  which  such  ques- 
tions have  come.  Besides  those  already  mentioned,  reference  may 
be  made  to  the  Local  Option  Case,  Attorney-General  for  Ontario  v. 
Attorney-General  for  the  Dominion,  [1896]  A.C.  348;  In  re  Provincial 
Fisheries  (1895-8),  26  S.C.R.  444,  [1898]  7 A.C.  700;  Re  Lord’s  Day 
Act  (1905-8),  1 O.W.R.  312,  35  S.C.R.  581,  [1903]  A.C.  524;  Re 
Ontario  Medical  Act  (1906),  13  O.L.R.  501. 

In  Re  Manitoba  Schools  (1893),  22  S.C.R.  577,  at  p.  677,  Tas- 
chereau,  J.,  in  a dissenting  opinion,  expressed  a doubt  as  to  the 
power  of  the  Dominion  Parliament  to  enact  the  provisions  as  to 
submitting  such  questions  to  the  Supreme  Court,  but  this  doubt 
does  not  appear  to  have  found  further  expression. 

In  the  same  opinion  he  took  a strong  position  as  to  the  want  of 
binding  authority  in  answers  or  opinions  in  such  references,  and 
subsequently,  in  In  re  Provincial  Fisheries,  26  S.C.R.  444;  at  p.  539, 
he  expressed  himself  even  more  strongly' in  the  following  words: 
“Our  answers  are  merely  advisory,  and  we  have  to  say  what  is  the 
law  as  heretofore  judicially  expounded,  not  what  is  the  law  according 
to  our  opinion.  We  determine  nothing.  We  are  mere  advisers, 
and  the  answers  we  give  bind  no  one,  not  even  ourselves.”  It  is 
to  be  noted  that  it  appears  from  the  context  that  the  learned  Judge 
was  speaking  of  abstract  and  hypothetical  questions.  Even  as  to 
these  his  words  as  to  the  answers  being  confined  to  an  expression 
of  what  had  been  previously  judicially  expounded,  and  not  of  the 
opinions  of  those  giving  the  answers,  would  appear  to  be  warranted 
only  when  the  questions  have  been  framed  in  that  particular  way. 

It  is  worthy  of  note  that  the  opinions  and  answers  in  the  very 
case  in  which  the  foregoing  language  was  used,  were  subsequently 
quoted  as  authorities  in  an  opinion  concurred  in  by  a majority  of 
the  Judges  of  the  same  Court  in  a subsequent  reference  under  the 
same  section:  see  In  re  International  and  Interprovincial  Ferries 

(1905),  36  S.C.R.  207,  at  p.  217.  The  position  taken  with  reference 
to  such  opinions  or  answers  by  the  Privy  Council  is  succinctly  stated 
by  Lord  Watson  in  the  Local  Option  Case,  [1896]  A.C.  348  at  p.  370. 
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This  was  an  appeal  from  the  answers  of  the  Supreme  Court  to  seven 
questions  submitted  by  the  Governor-General  in  Council.  The 
first  six  questions  referred  to  the  powers  of  the  Provinces  as  to 
liquor  prohibition,  and  the  seventh  as  to  the  Ontario  Local  Option 
Act.  The  seventh  question,  to  which  the  Supreme  Court  had  given 
a negative  answer,  was  taken  up  first,  and  after  a full  discussion 
was  answered  in  the  affirmative.  Lord  Watson  then  went  on  to 
say:  “Their  Lordships  will  now  answer  briefly,  in  their  order,  the 
other  questions  submitted  by  the  Governor-General  of  Canada. 
So  far  as  they  can  ascertain  from  the  record,  these  differ  from  the 
question  which  has  already  been  answered  in  this  respect,  that  they 
relate  to  matters  which  may  possibly  become  litigious  in  the  future, 
but  have  not  as  yet  given  rise  to  any  real  and  present  controversy. 
Their  Lordships  must  further  observe  that  these  questions,  being  in 
their  nature  academic  rather  than  judicial,  are  better  fitted  for  the 
consideration  of  the  officers  of  the  Crown  than  of  a Court  of  law. 
The  replies  to  be  given  to  them  will  necessarily  depend  upon  the 
circumstances  in  which  they  will  arise  for  decision;  and  these  cir- 
cumstances are  in  this  case  left  to  speculation.  It  must  therefore 
be  understood  that  the  answers  which  follow  are  not  meant  to  have, 
and  cannot  have,  the  weight  of  a judicial  determination,  except  in 
so  far  as  their  Lordships  may  have  occasion  to  refer  to  the  opinions 
which  they  have  already  expressed  in  discussing  the  seventh 
question.” 

They  then  proceed  to  give  brief  replies  to  the  remaining  questions, 
in  some  of  them  referring  to  what  they  have  said  in  answering  the 
seventh.  I think  this  fairly  means  that  they  consider  that  their 
opinion  expressed  at  length  in  answer  to  a question  on  a concrete 
case  of  existing  legislation  or  law  may  be  treated  as  a judgment; 
while  the  answers,  qualified  or  otherwise,  given  to  abstract  or 
hypothetical  questions,  are  not  to  have  the  weight  of  a judicial 
determination. 

Practically  to  the  same  effect  is  the  Privy  Council  decision  in  In 
re  the  Lord’s  Day  Act,  [1903]  A.C.  524.  There  the  first  question  as 
to  an  Ontario  statute,  reversing  the  opinion  of  this  Court,  was  an- 
swered in  the  negative,  rendering  it  unnecessary  to  answer  the 
second  question. 

With  regard  to  the  remaining  questions,  which  were  abstract 
in  their  nature,  the  Lord  Chancellor  goes  on  to  say,  at  p.  529,  that 
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answers  to  them  “ would  be  worthless  as  being  speculative  opinions 
on  hypothetical  questions.  It  would  be  contrary  to  principle,  in- 
convenient, and  inexpedient,  that  opinions  should  be  given  upon 
such  questions  at  all.  When  they  arise,  they  must  arise  in  concrete 
cases,  involving  private  rights;  and  it  would  be  extremely  unwise 
for  any  judicial  tribunal  to  attempt  beforehand  to  exhaust  all 
possible  cases  and  facts  which  might  occur  to  qualify,  cut  down 
and  override  the  operation  of  particular  words  when  the  concrete 
case  is  not  before  it.” 

It  is  also  worthy  of  note  that  in  the  Manitoba  Liquor  Act  Case, 
Attorney-General  of  Manitoba  v.  Manitoba  License  Holders’  Associa- 
tion, [1902]  A.C.  73,  Lord  Macnaghten,  in  giving  the  judgment  of 
the  Privy  Council,  refers  several  times  to  the  judgment  of  that  body 
in  the  Ontario  Local  Option  Case  as  a “decision,”  and  as  “the  judg- 
ment of  this  Board,”  and  as  having  settled  and  removed  objections 
that  were  raised  to  the  legislation  in  question  in  the  later  case. 

In  the  Prince  Edward  Island  and  New  Brunswick  Cases,  [1905] 
A.C.  43,  the  opinions  of  the  Supreme  Court  are  also  referred  to  as 
“decisions”  of  that  body  in  the  Privy  Council  judgment. 

I am  not  aware  of  any  case  in  which  the  opinions  or  judgments 
of  either  the  Privy  Council  or  of  the  Supreme  Court  have  been  treated 
otherwise  than  as  judgments  of  these  bodies  when  they  have  been 
given  without  qualification  or  reserve  under  such  circumstances 
as  those  indicated  by  Lord  Watson  in  the  judgment  or  opinion  upon 
the  seventh  question  submitted  to  them;  nor  am  I aware  of  any 
instance  in  which  such  decisions  have  not  been  followed  by  the 
Courts,  which  would  recognize  the  judgments  of  these  bodies  as 
binding  authorities. 

The  questions  submitted  to  the  Supreme  Court  as  to  the  bigamy 
sections  of  the  Criminal  Code,  and  answered  in  27  S.C.R.  461,  fully 
meet  the  requirements  and  conditions  laid  down  by  the  Privy  Coun- 
cil. They  are  in  effect  the  same  as  that  now  reserved  for  us  by  the 
learned  county  court  Judge,  and  in  my  opinion  are  to  be  treated 
as  a judgment,  the  opinions  or  answers  not  having  been  given  under 
any  reserve.  It  is  true  that  no  counsel  appeared  to  argue  the  in- 
validity of  the  sections,  but  the  Court,  if  it  so  desired,  might  have 
requested  counsel  to  represent  that  side  of  the  question. 

But  even  if  that  decision  is  not  binding  upon  us,  I am  of  opinion 
that  the  law  was  laid  down  correctly  by  the  majority  of  the  Supreme 
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Court.  As  pointed  out  by  them,  it  does  not  appear  that  at  the 
time  of  the  alleged  offence  in  MacLeod  v.  The  Attorney-General, 
Macleod  was  either  domiciled  or  resident  within  the  colony  of  New 
South  Wales,  and  no  part  of  the  alleged  offence  was  committed 
within  its  territory  or  jurisdiction.  In  the  cases  provided  for  by 
the  sections  in  question  of  the  Criminal  Code,  it  must  be  shewn 
that  the  accused  at  the  time  of  the  commission  of  the  offence  (1) 
is  a British  subject,  (2)  is  resident  in  Canada,  (3)  has  left  Canada 
to  go  through  the  form  of  marriage  in  the  foreign  country.  All 
these  are  important  ingredients,  and  to  my  mind  clearly  distinguish 
our  law  from  the  interpretation  sought  to  be  put  upon  the  New 
South  Wales  Act  by  the  prosecution  in  the  McLeod  case.  The 
recent  case  in  the  Privy  Council  of  Attorney -General  of  Canada 
v.  Cain,  [1906]  A.C.  542,  although  not  directly  in  point,  is  in- 
structive. 

I am  consequently  of  opinion  that  the  further  question  of  the 
learned  county  court  Judge  should  be  answered  in  the  affirmative. 

Meredith,  J.A. : — The  accused  is  a British  subject,  and  he  left 
Canada  for  the  purpose  of  going  through  the  “form  of  marriage”  in 
respect  of  which  he  is  charged  with  bigamy;  he  therefore  brought 
himself  quite  within  the  words  of  sub-sec.  4 of  sec.  275,  and  is  guilty 
of  bigamy  unless  (1)  he  was  “divorced  from  the  bond  of  his  first 
marriage,”  or  (2)  married  in  an  honest  reasonable  belief  that  he  was 
so  divorced — if  such  a belief  be  a good  defence  to  the  charge. 

The  Michigan  divorce  was,  under  the  cases  in  this  country, 
plainly  invalid  here,  whatever  its  effect  may  have  been  in  that 
State  or  elsewhere  in  the  United  States  of  America. 

No  case  was  referred  to  upon  the  other  question.  But  in  the 
case  Regina  v.  Tolson,  23  Q.B.D.  168,  it  was  held  that  a bond  fide 
belief  on  reasonable  grounds  of  the  death  of  the  accused’s  husband 
was  a good  defence  to  a charge  of  bigamy,  though  the  husband 
had  been  absent  for  less  than  seven  years  and  though  the  statute 
expressly  made  seven  years’  absence,  without  knowledge  of  his 
being  alive,  a defence.  Does  it  follow  that  a bond  fide  and  reason- 
able belief  of  the  validity  of  the  divorce  is  also  a good  defence? 
I think  not,  for  two  reasons.  The  question  is  one  of  law,  namely, 
whether  the  divorce  was  valid  in  Canada;  and  the  accused  is 
presumed  to  have  known  that  it  was  not.  It  is  not  whether  it  was 
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valid  under  the  foreign  law,  which  would  be  a question  of  fact, 
and  in  regard  to  which  there  would  be  no  such  presumption.  Then 
sec.  275  deals  fully  with  the  subject;  it  adopts  the  ruling  in  the 
Tolson  case,  but  does  not  make  it  applicable  to  a divorce. 
Except  for  Lolley’s  case  there  is  a great  lack  of  authority  upon 
this  subject:  see  Rex  v.  Lolley,  Russ.  & Ryan  237;  but,  as  is 
frequently  so,  cases  are  to  be  found  in  the  Courts  of  the  United 
States  of  America  dealing  pointedly  with  the  question:  they, 
however,  present  the  not  infrequent  difficulty  of  conclusions 
opposed  to  one  another  reached  in  different  Courts:  see  Squire  v 
State,  46  Ind.  459;  Davis  v.  Commonwealth,  13  Bush.  (Ky.)  318; 
and  State  v.  Annington,  25  Minn.  29. 

If  I am  right  in  these  conclusions,  the  conviction  is  easily  sup- 
ported. The  accused,  a British  subject  domiciled  in  Canada,  left 
Canada  for  the  purpose  of  entering  into,  and  entered  into,  a marriage 
contract  which  was,  as  he  knew,  bigamous  according  to  the  laws 
of  Canada. 

But  if  the  learned  county  court  Judge  has  found,  or  shall  find, 
that  the  accused  married  the  second  time  in  the  actual  belief,  in 
good  faith,  of  the  validity  of  the  divorce,  and  the  more  so  if  he  has 
found,  or  shall  find,  that  such  belief  was  reasonable,  the  sentence 
to  be  passed  will  no  doubt  be  mitigated  accordingly. 

The  foregoing  opinion  was  written  at  the  conclusion  of  the 
argument  of  the  first  of  the  reserved  cases,  on  the  16th  day  of 
November,  1906;  and  the  following  opinion  at  the  conclusion  of 
the  second  of  the  reserved  cases,  on  the  21st  day  of  January, 
1907. 


The  statement  that  the  several  Legislatures  of  the  Canadian 
Dominion  have,  unitedly,  unlimited  power  to  legislate  respect- 
ing all  things  within  its  territorial  limits  is,  on  the  one  hand, 
plainly  quite  too  broad  a proposition;  while,  on  the  other  hand, 
the  statement  that  such  legislative  power  is  strictly  limited  to  matters 
wholly  within  such  territorial  limits,  is  too  narrow  a proposition. 

The  error  of  the  former  proposition  is  apparent  when  the  fact 
that  the  Constitution  of  the  Dominion  rests  on  Imperial  legislation, 
and,  generally  speaking,  is  lawfully  alterable  only  by  such  legis- 
lation; and  such  examples  as  the  Extradition  Act,  the  Deportation 
Act,  the  enactment  which  has  long  made  it  a crime  to  bring  stolen 
property  into  Canada,  and  the  legislation  upon  which  officers,  in 
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England  and  other  countries,  are  maintained  and  regulated  for 
political,  commercial  and  other  purposes,  shew  the  error  of  the  latter. 
So  that  the  question  involved  in  this  case  cannot  be  dealt  with  upon 
either  principle,  but  must  rest  on  the  power  conferred  on  the  Do- 
minion by  the  enactment  creating  it. 

Under  that  enactment,  the  Parliament  of  Canada  is  enabled  to 
make  laws  for  the  peace  order  and  good  government  of  Canada  in 
relation  to  criminal  law  and  marriage  and  divorce,  among  many 
other  things.  And,  under  that  power,  that  Parliament  has  enacted, 
in  effect,  that,  subject  to  certain  exceptions,  any  British  subject, 
resident  in  Canada,  who,  being  married,  leaves  Canada  with  intent 
to  go  through  a form  of  marriage  with  a person  not  his  wife,  or  not 
her  husband,  and  does  go  through  such  form  of  marriage  anywhere 
out  of  Canada,  is  guilty  of  a crime,  and  liable  to  a prescribed  punish- 
ment. 

The  enactment  relates  to  an  act  done  out  of  Canada,  but  that 
is  only  one  circumstance  in  the  constitution  of  the  crime;  and  it  is 
immaterial  whether  that  act  is,  or  is  not,  lawful,  or  is,  or  is  not,  a 
crime  where  it  is  done.  It  cannot  be  said  that  the  gravamen  of 
the  offence  is  in  the  act  so  done;  it  is  quite  harmless,  so  far  as  the 
enactment  goes,  without  the  other  ingredients,  (1)  a British  subject, 
(2)  residence  in  Canada,  and  (3)  leaving  Canada  with  the  intent 
to  do  the  act.  The  wrong  struck  at  was  an  evasion  of  the  law  of 
Canada,  in  favour  of  peace  and  morality,  by  the  simple  expedient 
of  stepping  over  an  international  boundary  line,  to  go  through  a 
form  of  marriage.  How  can  it  then  be  said  that  the  punishment  is 
for  a crime  committed  beyond  the  territorial  limits  of  the  Dominion? 
Or  that  there  is  really  any  infringement  of  any  such  principle  as  that 
“ crime  is  local”?  The  purpose  of  the  enactment  was  to  compel 
residents  of  Canada,  who  were  also  British  subjects,  to  obey  the 
laws  of  Canada  in  respect  of  marriage  and  divorce. 

If  this  enactment  be  a dead  letter,  what  is  there  to  prevent  the 
indulgence,  without  limit,  in  duality  or  plurality  of  wives  or  husbands 
in  Canada,  provided  there  is  no  breach  of  the  law  in  such  respects 
as  are  provided  against  in  sec.  278  of  the  Criminal  Code?  Such  a 
state  of  things  would  obviously  be  against  the  peace  order  and  good 
government  of  Canada.  It  is  always  to  be  borne  in  mind  that  the 
offender  must  still  be  resident  in  Canada,  as  well  as  a British  subject, 
when  the  form  of  marriage  is  gone  through  out  of  Canada;  if  resi- 
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dence  or  allegiance  be  changed  before  the  act,  there  is  no  offence. 
The  enactment  deals  only  with  those  who  are  yet  residing  in  Canada; 
and  why  should  there  not  be  jurisdiction  over  them?  By  changing 
residence  or  allegiance  after  making  oneself  amenable  to  the  law 
cannot,  of  course,  relieve  from  its  penalties.  It  cannot  turn  guilt 
into  innocence. 

The  enactment  in  no  sense  infringes  upon  any  Imperial 
enactment  upon  the  subject,  but  is  a modification  of  the  latter 
enactment,  and  in  no  sense  inconsistent  with  it. 

The  enactment  in  question  in  the  case  of  McLeod  v.  Attorney- 
General  for  New  South  Wales,  [1891]  A.C.  455,  was  one  of  an  entirely 
different  character  from  that  in  question,  and  from  even  the  Imperial 
enactment,  as  far  as  one  can  tell  from  the  report  of  the  case.  Unless 
a restricted  interpretation  were  given  to  it,  it  would  have  been  an 
enactment  beyond  the  scope  of  even  Imperial  legislation.  I cannot 
perceive  how  that  case  in  any  sense  governs  this. 

Whatever  may  be  the  effect  of  the  opinions  of  the  Judges  of  the 
Supreme  Court  of  Canada  in  the  stated  case  of  In  re  Criminal 
Code  sections  relating  to  Bigamy , or  the  answer  given  by  that  Court  to 
the  question  submitted  in  that  matter,  as  an  authority,  I am  of 
opinion  that  the  legislation  in  question  is  intra  vires,  and  therefore 
that  the  question,  which  troubled  the  learned  county  court  Judge, 
should  be  answered  in  the  affirmative. 
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[IN  CHAMBERS.] 

McKay  v.  The  Nipissing  Mining  Company. 

Pleading — Statement  of  Claim — Time  for  Delivery — Several  Defendants  Appear- 
ing at  Different  Times — Con.  Rule  243  (b). 

Under  Con.  Rule  243  ( b ),  where  there  are  several  defendants  in  an  action, 
it  is  sufficient  if  the  statement  of  claim  is  delivered  to  each  defendant 
within  three  months  after  the  last  appearance. 

This  was  a motion  made  in  Chambers  on  May  16th,  1907,  to 
set  aside  the  statement  of  claim  as  irregular,  under  Rule  243  (6).* 

A.  M.  Stewart , for  the  motion. 

J.  Grayson  Smith,  contra. 

The  facts  appear  in  the  judgment. 

May  20.  The  Master  in  Chambers: — In  this  case  there  are 
nine  defendants,  and  the  motion  is  made  by  two  of  them.  The 
only  material  in  support  is  an  affidavit  of  the  defendants’  solicitor, 
stating  that  his  clients  appeared  on  the  18th  December,  and  that 
the  statement  of  claim  was  served  on  the  8th  May  instant. 

This  is  not  denied.  But  it  was  stated  that  there  was  an  un- 
avoidable delay  in  serving  some  of  the  other  defendants  and  that 
the  statement  of  claim  had  not  been  delivered  after  the  expiration 
of  three  months  from  the  last  appearance.  The  plaintiff  therefore 
argued  that  he  was  not  in  any  default,  and  that  this  must  be  proved. 

It  was  contended  on  the  other  side  that  the  words  of  the  Rule 
were  imperative,  and  that  in  every  case  where  thqre  is  more  than 
one  defendant  each  should  be  served  with  the  statement  of  claim 
within  three  months  of  his  appearance  unless  an  order  has  been 
obtained  extending  the  time. 

The  inconvenience  and  useless  expense  which  would  result  from 

* “ 243  (6).  The  plaintiff  may,  if  he  thinks  fit,  deliver  a statement  of 
claim,  with  the  writ,  or  notice  in  lieu  of  writ,  or  at  any  time  afterwards, 
either  before  or  after  appearance,  and  although  the  defendant  may  have 
appeared  and  stated  that  he  does  not  require  the  delivery  of  a statement  of 
claim;  but  in  no  case  where  a defendant  has  appeared,  shall  a statement 
of  claim  be  delivered  more  than  three  months  after  the  appearance  has  been 
entered,  unless  otherwise  ordered  by  the  Court  or  a Judge” 
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such  a practice  are  obvious.  In  any  case  I think  the  principle  of 
Foley  v.  Lee  (1888),  12  P.R.  371,  applies,  and  the  practice  has  always 
proceeded  in  this  view.  The  defendants  clearly  could  not  success- 
fully have  moved  to  dismiss  for  want  of  prosecution,  and  I do  not 
think  they  are  in  any  better  position  in  the  present  attempt. 

The  motion  seems  to  me  useless  and  not  supported  by  any  evi- 
dence. There  should  at  least  have  been  an  affidavit  proving  the 
plaintiff  in  default  as  to  all  the  defendants. 

Costs  must  be  to  the  plaintiff  in  any  event. 

G.  F.  H. 


[BRITTON  J.] 

Hall  ad  ay  v.  The  City  of  Ottawa. 

Municipal  Corporations — Early  Closing  By-law — Motion  to  Quash — Right  to 
Show  that  Petitioner  not  of  Specified  Class — Month  in  which  By-law  was 
to  he  Passed — Time  Directory — Right  of  Withdrawal  before  Final  Passing 
— Ontario  Shops  Regulation  Act,  R.S.O.  1897,  ch.  257. 

On  a motion  to  quash  an  early  closing  by-law,  passed  under  the  Ontario 
Shops  Regulation  Act,  R.S.O.  1897,  ch  257,  it  may  be  shewn  that  persons 
who  signed  the  petition  as  presumedly  of  the  trade  or  business  whose  shops 
the  by-law  was  designed  to  close,  were  not,  as  a matter  of  fact,  of  such 
trade  or  business. 

In  this  case,  where  the  by-law  was  for  the  early  closing  of  grocers’  shops,  it 
was  proved,  on  the  motion  to  quash,  that  a number  of  the  names  in  the 
petition  were  not  of  the  requisite  class,  and  that,  after  striking  off  the 
names  of  such  persons,  there  was  not  the  three-fourth  majority  required 
by  the  Act : — 

Held,  that  the  by-law  must  be  quashed. 

Sernble,  that  the  time  specified  under  the  Act  for  the  final  passing  of  the  by- 
law— namely,  one  month  after  the  presentation  of  the  petition — is  merely 
directory. 

Sernble,  also,  that  under  this  Act  petitioners  have  the  right  of  withdrawal 
before  the  final  passing  of  the  by-law. 

Gibson  v.  Township  of  North  Easthope  (1889),  21  A.R.  504,  24  S.C.R.  707, 
distinguished. 

This  was  a motion  by  the  applicant  to  quash  a by-law  passed 
by  the  municipal  council  of  the  city  of  Ottawa,  under  and  by  virtue 
of  the  Ontario  Shops  Regulation  Act,  R.S.O.  1897,  ch.  257,  providing 
for  the  early  closing  by  the  grocers  of  their  shops  in  the  city. 
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The  motion  was  heard  before  Britton,  J.;  sitting  in  the  Weekly 
Court  at  Ottawa  on  May  18th  1907 

The  facts  are  stated  in  the  judgment. 

R.  G.  Code,  for  the  applicant. 

T.  McVeity,  for  the  city  of  Ottawa. 
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May  25.  Britton,  J.: — This  by-law  was  passed  under  and  by 
virtue  of  ch.  257  of  the  R.S.O.  1897,  intituled,  “The  Ontario  Shops 
Regulation  Act,”  and  provided  for  the  early  closing  by  grocers  of 
their  shops  in  Ottawa.  It  could  be  passed  only  on  the  application 
of  three-fourths  in  number  of  the  occupiers  of  shops  of  this  class 
within  the  municipality.  Upon  receipt  of  such  an  application  it 
became  the  duty  of  the  city  council  within  one  month  to  pass  a by- 
law giving  effect  to  it,  and  requiring  all  shops  of  the  class  specified 
to  be  closed  during  the  period  of  the  year,  and  at  the  time  and  times 
mentioned.  In  this  case  the  application  was  received  by  the  finance 
committee  of  the  city,  and  was  by  that  committee  sent  to  the  city 
clerk.  This  application  consisted  of  six  parts,  and  was  signed  in 
all  by  145  persons.  The  application  is  not  quite  correct  in  form, 
as  it  requests  the  closing  of  the  shops  in  question  every  day  through- 
out the  year  at  six  o’clock,  and  does  not  in  terms  say  “every  day 
except  Saturdays  and  days  immediately  preceding  Dominion 
statutory  holidays,  and  the  days  from  20th  to  31st  days  of  December 
inclusive.”  These  exceptions  were  manifestly  intended  by  the 
signers,  and  the  by-law  as  passed  makes  the  exception.  I merely 
mention  this  in  passing — nothing  turns  upon  it  now. 

By  the  statute  the  time  of  the  receipt  or  presentation  of  the 
petition  or  application  shall  be  the  time  when  received  by  the  clerk. 

This  application  was  received  by  the  clerk  on  the  1st  of  February, 
1907.  Applications  for  such  by-laws  in  Ottawa  are  dealt  with  under 
their  by-law  No.  829.  The  city  clerk  satisfied  himself  that  there 
were  on  the  1st  of  February  178  occupant  grocers  in  Ottawa,  and 
that  these  applications,  which  he  called  petitions,  were  signed  by 
over  three-fourths  of  such  occupants  of  the  class  mentioned,  and 
that  all  the  formalities  required  by  by-law  No.  829  had  been  complied 
with;  and  on  the  15th  of  February  he  so  certified,  and  returned  to 
the  finance  committee,  the  petition  with  his  certificate  and  with 
declarations  that  had  been  furnished  to  him.  The  by-law  in  question 
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was  read,  a first  time  the  4th  March,  a second  time  on  18th 
March,  and  a third  time,  and  finally  passed,  on  2nd  April,  1907. 

The  objections  to  the  by-law  relied  upon  on  this  motion  to  quash, 
are  the  following : 

1st.  That  the  by-law  was  not  passed  within  a month  after 
presentation  of  the  application  or  petition. 

That  time  is  in  my  opinion  directory.  The  council,  if  they  intend 
to  act  upon  such  a petition,  should  do  so  within  the  time  prescribed, 
and  if  they  do  not,  the  petitioners  may  have  something  to  say  about 
it.  I do  not  give  effect  to  that  objection. 

2nd.  That  before  the  passing  of  this  by-law  certain  of  the  peti- 
tioners had  withdrawn  their  names,  so  that  at  the  time  of  its  passing 
there  were  not  three-fourths  of  the  occupants  doing  business  as 
grocers  in  Ottawa  in  favour  of  it. 

In  the  analysis  I am  able  to  make  on  the  material  before  me,  I 
find  that  there  were  only  175  of  this  class  doing  business  in  Ottawa. 
But,  for  the  present,  assume  that  the  number  is  178 — three-fourths 
would  be  134. 

The  clerk  found  as  signers  146,  an  excess  of  12  over  the  required 
majority.  There  were  in  fact  only  145  signers.  On  one  sheet  the 
number  is  called  54.  There  are  only  53  in  fact. 

The  city  clerk  says  that  before  this  by-law  got  its  first  reading 
there  were  57  withdrawals.  If  these  57  had  the  right  to  withdraw, 
there  were  left  at  the  time  the  by-law  got  its  first  reading  only  88 
favouring  it — much  less  than  the  required  three-fourths.  If  these 
persons  who  had  changed  their  minds  had  the  right  to  do  so  before 
the  council  assumed  to  act,  then  there  was  not  before  the  council 
the  properly  signed  petition  or  application  when  the  by-law  was  even 
read  a first  time,  or  when  the  by-law  was  finally  passed.  It  is 
contrary  to  the  letter  and  spirit  of  the  law  that  class  legislation  like 
this  should  be  passed  unless  clearly  desired  at  the  time  of  passing 
by  three-fourths  of  those  engaged  in  the  business  to  be  restricted. 
The  dealers  are  not  the  only  persons  affected.  The  smaller  con- 
sumers are  interested.  It  is  a matter  of  considerable  inconvenience 
to  such  to  have  the  grocery  store  closed  at  six  every  day  except 
Saturdays  and  the  days  before  holidays  and  the  Christmas  season. 
Many  families  depend  upon  the  corner  grocery  for  small  and  frequent 
supplies.  The  men  of  the  home,  many  of  them,  do  not  get  home 
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from  work  until  six.  The  wife  is,  perhaps  without  help,  busy  about 
the  evening  meal,  and  cannot  conveniently  go  for  her  supplies  until 
6.30  or  7 o'clock.  If  some  grocers  are  willing  to  keep  their  stores 
open  for  the  convenience  of  such  purchasers  they  should  be  per- 
mitted to  do  so,  unless  it  is  the  clear  wish  of  the  three-fourths  of 
those  engaged  in  the  same  business  that  the  closing  by-law  should 
pass.  This  restriction  upon-  the  right  of  the  minority  must  be  im- 
posed only  when  strictly  in  accordance  with  the  statute.  I am  of 
opinion  that  those  seeking  to  withdraw  from  the  application  before 
the  by-law  was  read  a first  time  had  the  right  to  do  so,  and  as  their 
desire  was  then  properly  before  the  council,  the  by-law  was  in  fact 
passed  without  the  necessary  sanction  of  the  required  majority, 
and  so  is  bad  and  should  be  quashed. 

That  the  wish  of  the  requisite  majority  is  the  main  thing,  is 
emphasized  by  sub-sec.  8 of  sec.  44  of  the  Shops  Regulation  Act. 
It  was  made  clearly  to  appear  to  the  council  at  the  time  of  passing 
the  by-law  now  attacked,  that  more  than  one-third  in  number  of 
the  occupiers  of  grocers’  shops  in  Ottawa  were  opposed  to  it.  There 


wTere  two  petitions  against  it : 

One  received  on  the  9th  March,  signed  by 27  occupiers 

One  received  on  the  11th  March,  signed  by 24  occupiers 

There  were  the  withdrawals  received  on  March  1st . . 57 

In  all 108  opposed. 


One-third  of  the  total  number  of  occupiers  is  60,  so  there  are 
more  by  48  than  one-third  of  the  entire  number  of  occupiers. 

In  the  view  I take  of  the  section  under  which  this  by-law  was 
passed,  it  is  not  at  all  the  same  as  a petition  for  local  improvement 
or  for  drainage,  where  property  is  to  be  benefited  by  an  expenditure 
of  money,  and  for  which  property  is  to  be  assessed.  In  such  cases 
there  is  a quasi-contract.  In  this  case  I do  not  think  Gibson  v. 
Township  of  North  Easthope  (1894),  21  A. R.  504,  affirmed  (1895), 
24  S.C.R.  707,  applies, 

The  third  objection  is  that,  apart  from  the  question  of  with- 
drawals, the  application  itself  was  not  sufficiently  signed. 

The  clerk  found  in  the  business  178. 

Three-fourths  equal  134. 


Britton,  J. 

1907 

Halladay 

V 

The  City 
of 

Ottawa. 
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Britton,  j.  The  names  on  the  application 145 

1907  The  clerk  struck  off  as  having  signed  twice  and  for 

Halladay  reasons  satisfactory  to  him 4 

v.  

The  City 

of  Leaving 141 

Ottawa. 


It  has  been  shewn  that,  in  addition  to  the  4,  eleven  additional 
names  should' not  be  there,  as  follows: 


Not  in  business  as  grocers  when  application  signed 2 

Not  grocers  at  all 2 

Additional  names  as  disclosed  in  affidavits  filed 7 


11 

Taking  these  from  the  141,  only  130  will  remain,  or  4 less  than 
the  majority  number  required.  If  the  two,  not  in  business  when 
application  signed  were  included  in  the  178,  the  result  would  be: 


Total 178 

Off 2 


176 

Three-fourths  equal  132,  so  in  that  case  there  are  two  short  of  the 
number  required. 

I must  assume  that  those  not  grocers  at  all,  whose  names  are  on 
the  application  as  grocers,  were  not  counted  by  the  city  clerk  as  part 
of  the  178.  There  was  not  the  requisite  three-fourths  majority  of 
those  of  the  grocer  class  required  to  warrant  the  passing  of  the  by- 
law. It  was  argued  that  upon  a motion  to  quash  the  work  of  the 
city  clerk  must  be  taken  as  final.  I do  not  agree  with  this.  The 
council  must  be  satisfied  that  such  application  is  signed  by  not  less 
than  three-fourths  in  number  of  the  occupiers,  etb.  The  application 
must  in  fact  be  so  signed.  Prima  facie , what  the  clerk  did  was  quite 
sufficient  to  warrant  the  action  of  the  council, but  when  affirmatively 
shewn,  as  I think  it  may  be  shewn  on  a motion  to  quash,  that  the 
requisite  three-fourths  did  not  in  fact  sign,  then  there  was  absence 
of  jurisdiction  and  the  by-law  is  bad. 

See  Re  Robertson  and  Township  of  North  Easthope  (1889),  16  A.R. 
214. 
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The  by-law  must  be  quashed  with  costs,  which  I fix  at  $50.00. 
As  this  is  in  the  main  a contest  between  members  of  the  grocers 
class,  the  city  at  large  may  well  be  relieved  of  a portion  of  the  costs 
•of  this  litigation. 

G.  F.  H. 


Britton,  J. 
1907 

Halladay 

V. 

The  City 
of 

Ottawa. 
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[BOYD,  C.] 

Re  Solicitor. 

Solicitor — Contract  with  Client — Share  in  Fruits  of  Litigation — Illegal  Bargain 

— Champerty — Refusal  of  Solicitor  to  Proceed  unless  a Round  Sum 

Paid. 

The  confidential  relationship  existing  between  a solicitor  and  his  client  for- 
bids any  bargain  between  them  whereby  he  is  to  draw  a larger  return  out 
of  the  litigation  than  is  sanctioned  by  the  tariff  and  the  practice  of  the 
courts,  and  especially  any  agreement  whereby  the  solicitor  is  to  share  in 
the  proceeds  of  a litigated  claim  as  compensation  for  his  services,  as  being 
in  contravention  of  the  statute  relating  to  champerty,  and  a violation  of 
the  oath  of  a barrister  on  his  being  called  to  the  bar;  nor  is  it  open  to  a 
solicitor,  during  the  progress  of  a case,  to  call  upon  his  client  to  pay  a 
round  sum,  or  any  sum  (other  than  the  costs),  before  he  will  go  on  with 
the  action. 

A barrister  and  solicitor  was,  therefore,  held  disentitled  to  enforce  a bargain 
made  with  the  client  whereby  he  was  to  be  paid  25  per  cent,  of  the  amount 
recovered  in  the  action,  as  also  payment  of  a sum  of  $200,  which  the  client 
had  agreed  to  pay  him  in  case  the  solicitor  succeeded  in  upholding  the 
judgment  on  an  appeal. 

This  was  an  appeal  by  the  client  from  the  report  of  the 

local  registrar  at  Picton  upon  the  taxation  of  a bill  of  costs 

rendered  by  the  solicitor  to  the  client. 

The  question  raised  was  whether  a bargain  made  by  a 
lawyer,  who  was  a barrister  and  solicitor,  with  the  client  as  to  costs 
disentitled  him  to  recover,  and  whether  a demand  made  by  the 
solicitor  during  the  progress  of  the  case  upon  the  client  to  pay 

a round  sum,  other  than  the  costs,  before  he  would  go  on  with 

the  action,  debarred  him  from  enforcing  payment  of  the 
amount  agreed  to  be  paid  under  such  circumstances. 

The  appeal  was  heard  before  Boyd,  C.,  sitting  in  the  Weekly 
Court  on  June  18,  1907,  and  in  whose  judgment  the  facts  are 
stated. 

M Wright  for  the  appellant. 

W.  E.  Middleton  for  the  solicitor,  respondent. 

June  21.  Boyd,  Cjjj — I now  consider  the  two  main  items  in 
appeal:  The  first,  $625,  being  an  amount  equal  to  twenty-five  per 
cent,  of  judgment  in  an  action  by  the  client  and  the  Standard  Ideal 
Co.,  as  damages  for  a personal  injury  sustained  by  him;  the  second 
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being  for  $200,  which  the  client  was  to  pay  the  solicitor  if  the  verdict 
was  sustained  on  appeal. 

The  client  signed  agreements  of  December,  1905,  and  May,  1906, 
touching  these  amounts.  An  action  was  successfully  brought  and 
judgment  obtained  for  $2,600,  and  the  appeal  was  decided  in  favour 
of  the  client.  The  solicitor  obtained  his  taxed  costs  from  the  other 
side,  and  has  also  rendered  a bill  for  the  solicitor  and  client  costs 
claiming  over  $200  of  additional  costs,  which  have  been  allowed  by 
the  Master  at  Picton.  The  Master  allowed  the  two  large  items  on 
the  ground  that  they  had  been  paid  and  the  matter  was  not  further 
examinable.  Had  the  client  made  the  payments  I do  not  think  it 
would  have  mattered,  but  in  fact  there  were  no  payments  by  the 
client.  The  solicitor  received  all  the  fruits  of  the  judgment  and 
retained  these  amounts  in  satisfaction  of  his  claim.  Both  items 
must  be  disallowed,  but  on  different  grounds. 

The  confidential  relation  between  lawyer  and  client  forbids  any 
bargain  being  made  by  which  the  practitioner  shall  draw  a larger 
return  out  of  litigation  than  is  sanctioned  by  the  tariff  and  the 
practice  of  the  Courts.  Especially  does  the  law  forbid  any  agree- 
ment for  the  lawyer  to  share  in  the  proceeds  of  a litigated  claim  as 
compensation  for  his  services.  Such  a transaction  is  in  contra- 
vention of  the  statute  relating  to  champerty,  and  it  is  also  a violation 
of  the  solemn  engagement  entered  into  by  the  barrister  upon  his 
call  to  the  Bar. 

The  effect  of  the  agreement  first  made  is  that  the  solicitor  and 
client  embark  in  a joint  speculation  to  be  prosecuted  in  the  Court 
for  their  joint  advantage — the  client  bringing  in  his  claim  for  in- 
juries and  the  lawyer  contributing  his  skill  and  service.  When  the 
professional  man  becomes  a covert  co-litigant  instead  of  an  inde- 
pendent adviser,  many  are  the  temptations  to  secure  success  by 
unworthy  means.  But  I need  not  dwell  on  the  ethical  aspects; 
enough  that  the  solicitor’s  action  is  contrary  to  law  and  in  violation 
of  his  oath  of  office. 

There  may  be  some  laxity  of  opinion  and  perhaps  of  practice  in 
the  careful  observance  of  a high  standard  of  honour  in  the  stress  and 
struggle  of  modern  life;  but  while  the  profession  is  constituted  as.it 
is  practitioners  must  not  be  allowed  to  violate  with  impunity  the 
safeguards  which  exist  for  the  well-being  of  society.  True  it  is  that 
in  some  or  perhaps  many  of  the  neighbouring  States  it  is  permissible 
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to  drive  such  bargains  and  to  conduct  cases  on  the  footing  of  con- 
tingent fees,  but  many  eminent  lawyers  lament  the  professional 
degradation  which  it  involves.  One  who  was  ambassador  to  the 
British  Court  spoke  at  a recent  bar  association  of  the  fatal  and 
pernicious  charge  made  several  generations  ago  by  statute  by  which 
lawyers  and  clients  are  permitted  to  make  any  agreement  they 
please  as  to  compensation — “so  that  contingent  fees,  contracts  for 
shares  and  even  contracts  to  pay  all  the  expenses  and  take  half 
the  results  are  permissible,  . . . How,”  he  says,  “can  the 

Courts  put  full  faith  in  the  sincerity  of  our  labours  as  aids  to  them 
in  the  administration  of  justice  if  they  have  reason  to  suspect  us 
of  having  bargained  for  a share  of  a result?”  And  at  an  earlier 
day  the  point  was  more  tersely  put  by  David  Webster:  “I  never 
engage  on  contingencies  merely,  for  that  would  make  me  a mere 
party  to  a law  suit.” 

Things  have  gone  from  bad  to  worse  on  this  downward  grade, 
for  now  the  “ American  Ambulance-Chaser”  has  become  a visible 
factor  in  so  called  professional  life.  His  function  is  to  hustle  after 
injured  sufferers,  with  shameless  solicitation,  to  coach  witnesses, 
interview  jurymen,  compass  in  any  way  a favourable  verdict  and 
enjoy  some  generous  share  of  the  spoils.  Already  in  more  than  one 
State  statutes  have  been  passed  to  put  an  end,  if  possible,  to  such 
disgraceful  practices.  It  is  well,  then,  in  Ontario  to  repress  the 
beginnings  of  anything  savouring  of  this  kind  of  illicit  procedure. 
To  this  end  I think  that  the  circumstances  of  the  case  should  be 
investigated  and  dealt  with  by  the  Law  Society  upon  notice  to  the 
solicitor. 

The  plea  is  put  forward  that  this  client  was  badly  injured  and 
without  means  or  friends  to  conduct  litigation  in  the  usual  way. 
Granted  that  it  was  a case  of  charity  and  one  proper  to  be  brought 
into  Court,  the  solicitor  might  well  have  undertaken  the  case  as  a 
matter  of  professional  benefaction  and  have  acted  honourably  and 
creditably.  If  he  was  content  thus  to  act  substantial  compensation 
would  come  to  him  whether  in  the  shape  of  money  return  or  other- 
wise. But  if  he  could  only  intervene  on  the  terms  of  sharing  in  the 
verdict,  then  so  far  from  being  of  charitable  import  he  would  im- 
plicate his  client  in  a criminal  transaction. 

The  true  method  of  dealing  with  impoverished  clients  is  laid 
down  by  Lord  Russell  of  Killowen  in  a charge  to  the  jury  in  Ladd 
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v.  London,  etc.,  R.W.  Co.  (March,  1900)  110  L.T.  Jour.,  p.  80:  “In 
reference  to  the  subject  of  speculative  actions  generally,  I think  it 
right  to  say  on  the  part  of  the  profession  and  the  class  of  persons 
who  were  litigants  in  such  cases,  that  it  is  perfectly  consistent  with 
the  highest  honour  to  take  up  a speculative  action  in  this  sense,  viz., 
that  if  a solicitor  heard  of  an  injury  to  a client  and  honestly  took 
pains  to  inform  himself  whether  there  was  a bond  fide  cause  of  action, 
it  was  consistent  with  the  honour  of  the  profession  that  the  solicitor 
should  take  up  the  action.  It  would  be  an  evil  thing  if  there  were 
no  solicitors  to  take  up  such  cases,  because  there  was  in  this  country 
no  machinery  by  which  the  wrongs  of  the  humbler  classes  could  be 
vindicated.  Law  was  an  expensive  luxury,  and  justice  would  very 
often  not  be  done  if  there  were  no  professional  men  to  take  up  their 
cases  and  take  the  chances  of  ultimate  payment;  but  this  was  on 
the  supposition  that  the  solicitor  had  honestly  satisfied  himself  by 
careful  inquiry  that  an  honest  case  existed :n  This  language  was 
approved  of  by  the  Court  of  Appeal  in  Rich  v.  Cook  (1900),  noted 
in  110  L.T. Jour.,  p.  94. 

With  a view  of  inviting  professional  or  legislative  action  which 
might  tend  to  meet  the  recognized  difficulty  of  injuries  and  wrongs 
suffered  by  poor  and  helpless  people,  I may  refer  to  a suggestion 
long  ago  made  by  Mr.  Justice  Chitty,  which  has  not,  I think,  as  yet 
fully  fructified  in  any  practical  outcome.  He  says:  “Perhaps  a 
power,  by  leave  of  a Judge,  to  permit  an  attorney  to  stipulate  for 
a remuneration  in  difficult  and  doubtful  cases,  might  safely  be  intro- 
duced; such  a stipulation  would  prevent  those  hard  bargains  which 
are  secretly  made  in  consequence  of  the  risk  incurred,  and  con- 
stitute a protection  to  needy  persons  who  have  claims  which  they 
wish  to  assert  and  yet  are  not  so  impoverished  as  to  be  able  to  sue 
in  forma  pauperis . Such  a power  might  be  so  qualified  as  to  prevent 
any  risk  of  maintenance  or  champerty:”  Chitty ’s  Practice  of  the 
Law,  vol.  2,  p.  28  ( m ). 

The  second  item  of  $200  is  disposed  of  on  the  principle  enunciated 
in  Re  Geddes  & Wilson  (1869),  2 Ch.  Chamb.  447,  by  the  late 
Vice-Chancellor  Mowat.  It  is  not  open  for  a solicitor  during  the 
progress  of  a case  to  call  upon  his  client  to  pay  a round  sum  or  any 
sum  (other  than  the  costs)  before  he  will  go  on.  It  is  a sort  of 
stand-and-deliver  outrage  which  the  Court  will  not  sanction  or 
allow  to  stand  when  once  attention  is  called  to  it.  The  solicitor 
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must  account  for  this  and  the  other  sums  to  his  client,  after  the 

1907 

payment  of  all  taxable  costs. 

Re 

Solicitor. 

The  other  items  objected  to  for  journeys  and  extra  fees  and  the 
like  will  be  considered  and  taxed  by  Mr.  Thom.  The  solicitor 
should  pay  the  costs  of  appeal  up  to  this  point;  the  other  costs  of 
reference  reserved. 

G.  F.  H. 

[BOYD,  C.] 

1907 

Re  Stainsby. 

April  26. 

Will — Construction — Vested  Estate — Period  of  Distribution — Distribution  on 

Youngest  Child  Attaining  Majority — Death  of  Child — Right  of  Surviving 

Husband. 

A testator  by  his  will  gave  all  his  property,  real  and  personal,  to  his  wife  for 
life,  and  after  her  death,  and  on  the  arrival  of  the  youngest  child  at  the 
age  of  twenty-one  years,  the  property  was  to  be  equally  divided  amongst 
all  his  children,  the  children  of  any  deceased  child  to  take  the  parent’s 
share.  A daughter  died  during  her  mother’s  lifetime,  but  after  the  youngest 
child  had  attained  her  majority,  leaving  a husband  surviving  her,  but  no 
issue : — 

Held,  that  the  children  being  referred  to  as  a class  and  not  nominatively,  as 
each  respectively  attained  majority  their  respective  shares  became  vested; 
but  that  any  child  who  died  short  of  that  age  took  nothing,  and  that  the 
deceased  daughter’s  share  was  equally  divisible  between  her  husband  and 
next  of  kin. 

This  was  a motion  by  the  surviving  trustee  under  the  will  of 
William  Stainsby  for  a summary  order  under  Rule  938  determin- 
ing certain  questions  arising  upon  the  will. 

The  motion  was  heard  in  the  Weekly  Court  before  Boyd,  C.,  on 
the  24th  day  of  April,  1907. 

D.  Urquhart , for  the  trustee. 

B.  N.  Davis,  for  the  widow  of  Joseph  Stainsby. 

Casey  Wood,  for  the  husband  of  Mary  Ann  Deacon. 

M.  C.  Cameron,  for  the  infants. 

April  26.  Boyd,  C.: — The  testator  devised  all  his  property,  real 
and  personal,  to  his  wife  for  life,  and  after  her  death,  and  on  the 
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arrival  of  the  youngest  surviving  child  at  the  age  of  twenty-one 
years,  the  property  is  to  be  equally  divided  amongst  all  his  children. 
In  case  of  the  death  of  any  child  who  shall  be  married  and  leave 
children,  the  share  of  that  child  shall  be  divided  equally  among 
his  or  her  children. 

The  testator  died  in  1886;  the  youngest  child  came  of  age  in 
1903,  and  the  widow  died  in  1907.  All  questions  were  disposed  of 
at  the  argument  except  as  to  this  one  point:  whether  in  the  case 
of  a daughter  Mary,  who  died  in  1900,  leaving  a husband  but  no 
children,  she,  Mary,  had  such  a vested  estate  as  gives  her  husband, 
in  the  right  of  his  wife,  an  interest  in  the  property  now  to  be  dis- 
posed of  and  divided.  The  will  provides  for  the  division  of  the 
property  upon  the  arrival  of  the  youngest  child  at  full  age.  This 
daughter  Mary  was  not  alive  at  that  time  (which  was  1903).  Her 
rights  depend  on  the  application  of  the  terms  of  the  will  to  that 
period,  and  it  is  immaterial  that  the  actual  distribution  was  post- 
poned by  the  survival  of  the  testator's  widow  till  1907. 

Is  Mary  included  in  the  term  “all  my  children"  in  the  clause 
reading:  “On  the  arrival  of  the  youngest  surviving  child  at  the 
age  of  twenty-one  years,  it  is  my  will  that  the  property  be  disposed 
of  and  be  divided  equally  amongst  all  my  children"?  The  next 
clause  reads:  “In  the  case  of  the  death  of  any  one  of  my  children 
who  shall  be  married,  his  or  her  share  shall  belong  to  and  be  divided 
equally  among  his  or  her  children,"  etc.  This  indicates  that  the 
testator  regards  a deceased  married  daughter  as  having  “her 
share,"  though  she  is  not  alive  at  the  period  of  distribution,  which 
is  at  the  death  of  the  life  tenant,  the  widow.  Her  share  is  to  go  to 
her  children,  and  her  surviving  husband  would,  of  course,  have 
his  one-third  interest  in  such  share.  Should  not  the  like  con- 
sideration apply  to  the  case  of  one  who  dies  without  children  and 
leaving  a husband,  in  which  event  the  surviving  husband  would 
take  half  and  her  representatives  the  other  half.  This  clause 
favours  the  view  that  the  children  who  survive  the  testator,  if 
they  attain  twenty-one  years  of  age,  take  vested  estate  before  the 
period  of  distribution. 

So  far  as  the  estate  dealt  with  in  this  will  is  of  mixed  realty  and 
personalty,  and  so  far  as  the  bequest  is  in  the  form  of  a direction 
to  make  distribution  at  a future  period,  it  is  on  all  fours  with 
Kirkby  v.  Bangs  (1898),  27  A.R.  17  and  30.  The  point  of  dis- 
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tinction  is  that  there  the  children  were  referred  to  nominatim; 

1907 

here  as  a class.  That  gives  rise  to  a distinction  which,  however, 

Re 

Stainsby. 

does  not  appear  to  affect  this  case.  The  provision  to  distribute 
when  the  youngest  child  attains  twenty-one  indicates  that  the 
class  to  take  is  ascertained  as  the  children  reach  respectively 
twenty-one  years;  at  that  point  the  shares  become  vested,  but 
if  any  die  short  of  that  age,  such  a one  does  not  come  within  the 
class  to  take,  and  the  infant  so  dying  receives  no  benefit.  But  if 
the  provision  is  to  pay  the  children  by  name  at  a future  period,, 
then  anyone  in  existence  at  the  death  of  the  testator  gets  the 
benefit,  though  dying  in  infancy.  That  is  the  distinction  marked 
by  Cooper  and  Cooper  (1861),  29  Beav.  229;  Lemingv.  Sherratt  (1842),. 
2 Ha.  14,  at  p.  23.  The  result  is  neatly  expressed  in  Theobald  on 
Wills,  6th  ed.,  567  (10).  The  judgment  in  Baird  and  Baird  (1879), 
26  Gr.  367,  is  corrected  and  explained  in  Town  v.  Borden  (1880),. 
1 O.R.  327,  as  Mr.  Wood  pointed  out  in  his  excellent  argument. 

The  conclusion,  then,  is  that  the  sole  trustee  has  power  to  sell 
and  divide. 

The  husband  of  the  deceased  daughter  Mary  has  one-half  interest 
in  her  aliquot  part,  and  the  other  half  goes  to  her  legal  representa- 
tives. The  widow  of  the  deceased’s  son  Joseph  has  her  proper 
interest  in  his  share  under  the  Devolution  of  Estates  Act. 

Costs  out  of  the  estate. 

G.  F.  H. 
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Re  Quay. 

Will — Construction — Provision  Against  Engaging  in  Liquor  Traffic  or  Gambling 
— Personal  Appearance  Before  Executors. 

A testator  by  his  will  directed  his  executors  to  give  his  son  T.  $15,000,  on  the 
condition  of  his  personally  appearing  before  them  at  a named  place  before 
receiving  any  part  thereof;  and  that  he  was  not  to  engage  in  malt,  or 
spirituous  liquor  traffic,  or  in  any  form  of  gambling  or  games  of  chance, 
directly  or  indirectly,  personally  or  through  an  agent  or  partner,  and  should 
furnish  the  executors  with  a reasonable  proof  of  his  strict  observance  of  the 
condition.  The  testator  also  directed  his  executors  to  give  another  son  W. 
$5,000,  as  follows:  $500  five  years  after  his  decease,  and  $500  each  year 
thereafter  for  nine  years,  and  that  before  receiving  any  part  he  should 
appear  personally  before  the  executors  at  the  said  place : — 

Held,  that  T.  had  not  an  estate  vested  in  him.  That  the  restriction  against 
being  engaged  in  the  liquor  traffic  or  gambling  was  with  the  object  that 
he  should,  if  physically  able,  be  engaged  in  some  honourable  calling,  ex- 
clusive of  the  liquor  traffic  or  gambling,  as  a means  of  livelihood,  and  had 
no  reference  to  merely  playing  games  by  way  of  amusement  or  diversion; 
and,  as  to  the  appearance  before  the  executors,  this  would  be  complied  with 
by  appearing  once  before  them. 

This  was  a motion  by  Thomas  John  Franklin  Quay,  a legatee 
under  the  will  of  William  Quay,  for  an  order  under  Rule  938, 
determining  certain  questions  arising  upon  the  will. 

The  testator  devised  and  bequeathed  all  his  estate  to  his  execu- 
tors in  trust  for  the  purposes  mentioned  in  the  will. 

The  construction  of  the  following  provisions  of  the  will  was 
desired : — 

“I  hereby  direct  my  said  executors  and  trustees  to  give  to  my 
son  Thomas  John  Franklin  Quay  $15,000,  on  the  following  con- 
ditions: viz.,  he  shall  personally  appear  before  my  said  executors 
in  Port  Hope  before  receiving  any  part  thereof.  He  shall  not  be 
engaged  in  malt  or  spirituous  liquor  traffic  or  in  any  form  of  gambling 
or  games  of  chance,  directly  or  indirectly,  personally  or  through  an 
agent  or  partner,  and  he  shall  only  participate  in  my  residuary 
estate  on  same  conditions,  and  he  shall  furnish  my  executors  yearly 
with  a reasonable  proof  that  he  is  strictly  observing  the  above  con- 
ditions.” 

“I  hereby  direct  my  said  executors  and  trustees  to  give  to  my 
son  William  Frederick  Aiken  Quay  the  sum  of  $5,000,  as  follows: 
viz.,  $500  five  years  after  my  decease  and  $500  each  year  thereafter 
for  nine  years,  but  before  receiving  any  part  thereof  he  shall  appear 
personally  before  my  executors  in  Port  Hope.” 
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There  was  no  gift  over,  and  the  sons  Thomas  and  William  were 
among  the  residuary  legatees. 

On  March  13,  1907,  the  motion  was  heard  before  Boyd,  C., 
sitting  in  the  Weekly  Court  at  Toronto. 

E.  D.  Armour,  K.C.,  and  J . D.  Montgomery,  for  the  applicant. 

F.  H.  Kilbourn,  surviving  executor,  in  person. 

M.  C.  Cameron,  for  infants  and  unborn  issue. 

April  24.  Boyd,  C.: — I think  the  fair  reading  of  the  will  nega- 
tives the  conclusion  that  a vested  estate  is  given  to  Thomas.  The 
testator  requires  that  he  shall,  if  physically . able,  be  engaged  in 
some  honorable  occupation  or  calling,  and  excludes  from  such 
category  the  liquor  traffic  and  the  pursuit  of  gambling  as  a means 
of  livelihood.  He  is  to  supply  reasonable  evidence  yearly  of 
not  being  so  engaged,  and  that  provision  is  in  furtherance  of 
good  morals.  It  was  conceded  on  the  argument,  and  I think 
rightly,  that  the  whole  tenor  of  the  will  gives  an  interpretation  to 
the  phrase  used,  “any  form  of  gambling  or  games  of  chance,”  as 
not  referring  to  playing  games  by  way  of  diversion  or  amusement, 
but  of  making  that  the  staple  of  his  daily  occupation. 

Thus  reading  the  will,  I do  not  take  it  that  this  condition  is  to 
be  construed  in  terrorem,  but  as  a competent  discretion  in  further- 
ance of  public  interests,  which  should  be  observed  as  a condition 
for  being  paid  the  testator’s  pecuniary  bequests. 

As  to  the  other  beneficiary,  it  is  requisite,  I think,  that  he  should 
appear  once  in  person  before  the  executors  as  directed,  and  that 
no  further  appearance  is  contemplated  or  exacted. 

This  ruling  substantially  covers,  as  I understand,  all  the  matters 
inquired  of  on  the  application. 

Costs  out  of  the  estate. 

Besides  the  cases  cited  I have  referred  to  Lloyd  v.  Lloyd  (1852), 
2 Sim.  N.S.  255;  and  Galwey  v.  Dearden,  [1899]  1 Ir.  508,  which 
afford  some  light  on  the  points  discussed. 


G.  F.  H. 
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[BOYD,  C.] 

Bradley  y.  Bradley. 

Vendor  and  Purchaser — Option  to  Purchase — Person  Holding  Option  Agreeing 
to  Sell — Offering  Land  by  Auction — Vendors  Notifying  Auctioneer  not  to 
Proceed — Refusal  of  Auctioneer  to  Sell — Loss  of  Resale — Action  for  Dam- 
ages. 

B.,  one  of  the  beneficiaries  of  an  estate,  who  had  been  given  a two-weeks’ 
option  to  purchase  certain  land  for  $12,000,  less  his  share  of  the  estate, 
$1,200,  agreed  to  sell  same  for  $13,500,  but  was  allowed  by  his  purchaser 
to  first  offer  the  property  for  sale  by  auction,  to  secure  if  possible  a better 
price.  This  he  proceeded  to  do,  when  the  defendant,  one  of  the  vendors, 
wrote  notifying  the  auctioneer  that  the  plaintiff  had  no  right  to  sell,  where- 
upon the  auctioneer  refused  to  go  on  with  the  auction  sale  and  the  purchaser 
refused  to  carry  out  his  agreement  to  purchase,  and  the  two  weeks  elapsed 
without  B.  being  able  to  carry  out  his  option: — 

Held,  that  no  actionable  wrong  was  shewn  on  the  part  of  the  defendant,  for 
that  B.’s  only  right  was  that  secured  him  by  the  option,  the  right  to  the 
performance  of  which  on  his  payment  of  the  amount  specified  therein  was 
not  interfered  with,  the  agreement  made  by  B.  with  his  proposed  purchaser 
being  altogether  foreign  to  the  transaction. 

This  was  an  action  by  Arthur  B.  Bradley  against  Thomas  P- 
Bradley,  Isabella  Bradley  and  W.  A.  F.  Campbell,  to  recover 
damages  for  certain  alleged  wrongs. 

The  plaintiff  in  his  statement  of  claiih  alleged  that  in  an  action 
for  the  administration  of  the  estate  of  James  Bradley,  deceased,  in 
which  action  the  defendant  Thomas  P.  Bradley  was  the  plaintiff  and 
the  defendant  Isabella  Bradley  and  others  were  defendants,  an  agree- 
ment, dated  22nd  September,  1906,  was  arrived  at  between  the 
parties  in  settlement  of  that  action,  whereby,  inter  alia , the  plaintiff 
received  an  option  to  purchase  a farm  there  in  question  for  $12,000, 
less  his  share  in  the  estate,  fixed  at  $1,200,  and  was  to  have  two 
weeks  from  the  date  of  the  agreement  to  carry  out  his  purchase;  that 
the  plaintiff,  relying  on  the  option,  entered  into  an  agreement  on  the 
22nd  September,  1906,  to  sell  the  farm  to  one  Luxton  for  $13,500, 
but  on  the  understanding  that  the  plaintiff  was  to  have  the  privilege 
of  advertising  and  offering  the  farm  for  sale  by  public  auction  in  order 
to  ascertain  if  a better  price  could  be  obtained  therefor;  that  the  plain- 
tiff advertised  the  farm  for  sale  by  public  auction  on  5th  October, 
1906;  that  on  the  1st  October,  1906,  the  defendant  Campbell,  a solici- 
tor, on  instructions  from  his  co-defendants,  sent  a letter  to  the  auc- 
tioneer notifying  him  that  the  plaintiff  had  no  right  to  offer  the  farm 
for  sale;  that  in  consequence  of  this  letter  the  auctioneer  refused  to 
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offer  the  property  for  sale,  and  Luxton  refused  to  carry  out  his 
agreement;  that  the  plaintiff  was  unable  to  obtain  another  pur- 
chaser, and  lost  his  option  to  purchase;  that  the  defendants  wrote 
or  caused  the  letter  to  be  written  and  delivered  purposely  to  do 
the  plaintiff  damage  and  cause  him  loss;  and  that  the  defendants 
had  agreed  to  deliver  to  the  plaintiff  certain  goods  upon  the  farm 
(describing  them),  but  had  refused  to  do  so. 

The  plaintiff  claimed  $6,000  damages  for  the  wrongs  complained 
of,  and  $500  damages  for  the  detention  of  the  chattels. 

The  action  was  tried  before  Boyd,  C.,  without  a jury,  on  May 
16th,  1907,  at  Brampton,  and  subsequently  at  Toronto. 

W.  S.  Morjphy,  for  the  plaintiff. 

W.  J . Hanna,  for  the  defendants  Thomas  P.  Bradley  and 
Isabella  Bradley. 

E.  G.  Graham,  for  the  defendant  Campbell. 

June  19.  Boyd,  C. : — There  appears  to  be  no  actionable  wrong 
in  the  matter  of  the  complaint  preferred  by  the  plaintiff.  His  duty 
was  plain  under  the  terms  of  the  settlement  by  which  former  litiga- 
tion was  ended.  He  was  given  the  privilege  of  purchasing  the 
homestead  for  the  cash  price  of  $12,000  less  his  share  of  the  estate, 
fixed  at  $1,200,  and  was  to  carry  out  the  purchase  within  two  weeks 
from  the  date.  Therein  he  failed;  he  had  not  the  money  in  hand, 
and  he  failed  to  raise  it,  so  that  default  in  payment  happened,  and 
his  right  to  get  the  property  ended. 

The  only  excuse  for  this  failure  to  observe  the  strict  letter  of  the 
offer  was  that  he  proposed  to  make  a sale  of  the  property,  which 
was  frustrated  by  a letter  from  the  solicitor  defendant  to  the  auc- 
tioneer. Upon  the  receipt  of  the  letter  the  auctioneer  declined  to 
go  on,  and  this  failure  to  hold  the  auction  was  made  the  occasion 
of  the  withdrawal  of  one  Luxton,  who  proposed  to  buy  the  plaintiff’s 
right  to  the  property  for  $13,500. 

This  proposed  sale  appears  to  me  a matter  altogether  collateral 
to  the  transaction  between  the  plaintiff  and  the  estate.  What 
scheme  he  might  try  in  order  to  raise  the  money  is  foreign  to  the 
purpose,  so  long  as  he  failed  to  make  the  payment  in  time.  He 
was  not  prevented  from  paying  the  money  on  the  day,  and  he  could 
then,  had  he  wished,  subsequently  have  proceeded  with  the  sale  to 
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make  profit  out  of  his  bargain.  But  till  he  paid  his  money  there 
was  no  contract  between  the  parties,  and  nothing  out  of  which  a right 
to  damages  would  arise  from  breach  of  it:  Lord  Ranelaghv.  Melton 
(1864),  2 Dr.  & Sm.  27 8;  Dawson  v.  Dawson  (1837),  8 Sim.  346; 
Weston  v.  Collins  (1865),  5 N.R.  345;  Brooke  v.  Garrod  (1857),  2 DeG. 
& J.  62. 

I may  say  that  I think  the  solicitor  rightly  objected  to  the 
attempt  of  the  plaintiff  to  sell  the  homestead  as  if  he  were  the 
owner,  and  that  the  utmost  he  could  properly  offer  for  competition 
was  his  “ option.” 

The  action  fails,  and  should  be  dismissed  with  costs. 

G.  F.  H. 


[BOYD,  C.] 

Re  Peterborough  Cold  Storage  Co. 

Company — Directors — Transfer  of  Shares  Before  First  Payment  Made  to  Im 
solvent  Persons — Breach  of  Duty — Ontario  Companies’  Act,  R.S.O.  1897, 
ch.  191,  sec.  30. 

On  the  issue  of  letters  patent  under  the  Ontario  Companies’  Act,  R.S.O.  1897, 
ch.  191,  incorporating  a company,  the  directors  subscribed  for  stock,  making 
no  provision,  however,  for  the  payment  nor  making  any  calls  thereon — 
while  applications  for  stock  by  others  were  only  accepted  on  their  paying 
25  per  cent,  on  subscription  and  25  per  cent,  on  allotment.  Subsequently, 
and  some  time  before  the  company  was  declared  insolvent,  the  directors, 
knowing  of  its  insolvent  condition,  and  desiring  to  get  rid  of  their  stock, 
on  which  nothing  had  been  paid,  employed  the  promoter  of  the  company 
to  procure  persons  willing  to  take  the  stock.  He  accordingly  procured 
five  persons,  whom  he  knew  were  of  little  or  no  substance,  and  as  to  whom 
he  had  carefully  abstained  from  any  inquiry,  to  take  all  of  the  directors’ 
stock,  except  one  share  each  on  which  they  could  qualify  and  make  the 
transfers,  informing  the  transferees  that  they  would  become  directors,  and, 
as  to  four  of  them,  that  they  would  incur  no  liability  on  the  stock,  as  he 
would  arrange  for  its  disposal.  The  purchasers  gave  their  promissory  notes 
for  the  first  25  per  cent.,  payable  in  six  months  without  interest,  before  the 
transfers  were  made,  payable  to  the  company  itself  instead  of  to  the  direc- 
tors, the  object  being  that  they  should  be  treated  as  payment  of  the  25  per 
cent,  for  which  the  directors  were  liable: — 

Held,  that  the  transfers  were  invalid,  as  being  made  contrary  to  sec.  30  of  the 
Act  before  all  calls  had  been  paid,  the  liability  of  the  directors  for  the  25 
per  cent,  being  substantially  the  same  as  a call;  and  also  in  that  the  directors 
were  guilty  of  a breach  of  trust  in  not  exercising  their  powers  in  the  best 
interests  of  the  company  by  taking  special  care  and  caution  in  procuring 
responsible  transferees. 

The  directors  were  therefore  directed  to  be  placed  on  the  list  of  contributories 
for  this  stock. 

Order  of  the  Local  Master  at  Peterborough  reversed. 
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This  was  an  appeal  by  the  liquidator  of  the  company  from  an 
order  of  the  local  Master  at  Peterborough,  refusing  to  place  the 
names  of  the  directors  of  the  company  on  the  list  of  contributories 
in  respect  of  shares  transferred  to  other  persons  before  the  pay- 
ment of  the  first  deposit  on  the  shares.  , 


The  appeal  was  heard  before  Boyd,  C.,  on  April  22nd,  1907, 
sitting  in  the  Weekly  Court  at  Toronto. 

R.  E.  Wood  and  W.  E.  Middleton,  for  the  appellant. 

D.  O’Connell,  for  the  respondents. 

The  facts  are  stated  in  the  judgment. 

April  27.  Boyd,  C.: — The  letters  patent  for  this  company 
issued  on  13th  November,  1903,  incorporating  the  original  sub- 
scribers to  the  memorandum  of  agreement  and  such  others  as 
should  become  subscribers  for  stock  therein.  Subsequent  stock 
was  applied  for  and  obtained  by  other  shareholders  upon  the  terms 
of  paying  a deposit  of  25  per  cent,  of  the  par  va'ue  of  the  stock, 
and  an  agreement  to  pay  a further  sum  of  25  per  cent,  upon  allot- 
ment. This  was,  in  effect,  a down  payment  of  25  per  cent,  on 
stock  at  the  time  of  subscription,  and  it  imports  a like  liability 
to  be  undertaken  by  the  original  shareholders  at  least  when  the 
charter  was  issued.  But  the  original  corporators  avoided  making 
such  payment  of  25  per  cent.,  and  took  steps  to  get  rid  of  the  bulk 
of  that  stock  by  transferring  to  persons  of  little  or  no  substance, 
not  a great  while  before  the  company’s  insolvency.  Middleton, 
a director,  one  of  the  chief  actors  in  the  affairs  of  the  company, 
puts  it  graphically  thus:  “the  matter  was  getting  worse  and  worse, 
and  we  thought  it  best  to  get  out  of  it.”  This  transfer  of  stock 
by  the  directors  en  bloc  is  impeached  upon  this  appeal. 

I think  the  position  taken  by  the  appellant  is  well  founded, 
namely,  that  the  directors  were  incapacitated  from  making  the 
transfers,  while  yet  the  25  per  cent.,  representing  the  first  payment 
on  the  shares,  was  an  outstanding  liability.  The  transaction  is 
within  the  mischief  guarded  against  by  sec.  30  of  the  Act  R.S.O. 
1897,  ch.  191.  That  enacts  that  “no  share  shall  be  transferable 
till  all  previous  calls  thereupon  be  fully  paid.”  Technically  there 
was  no  call  made,  but  there  was  25  per  cent,  exacted  from  the 
subsequent  subscribers  for  shares  by  the  directorate,  and  they 
excused  ’ themselves  from  making  a like  contribution  to  the  funds 
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of  the  company.  True  it  is  that  little  money  was  paid  by  the 
subsequent  subscribers,  because  few  had  it  available,  but  their 
promissory  notes  were  taken  as  an  earnest  of  payment.  Nothing, 
however,  was  given  by  the  directors  in  respect  of  this  first  pay- 
ment of  25  per  cent.,  and  they  thereby  discriminated  against  the 
subsequent  shareholders,  and  in  favour  of  themselves,  in  a manner 
contrary  to  the  legitimate  method  of  assessing  unpaid  stock.  Such 
stock  should  be  got  in,  or  called  in,  or  assessed,  so  that  an  equal 
burden  fall  upon  all  the  shareholders.  The  directors  abused  their 
position  in  calling  upon  the  newcomers  and  passing  by  themselves: 
Alexander  v.  Automatic  Telephone  Co.,  [1900]  2 Ch.  56.  Upon  the 
issue  of  the  patent  they  became  liable  without  more  to  pay  for 
the  stock  subscribed  for  by  them:  Re  Haggert  Bros.  Manufacturing 
Co.  (1892),  19  A.R.  582;  the  time  when  it  should  be  called  in  was 
in  their  hands;  but  they  indicated  that  time  when  they  exacted 
the  25  per  cent,  upon  the  subscription  by  the  new  shareholders. 
The  shares  of  the  directors  were  held  in  the  same  way  and  upon 
the  same  footing  as  those  upon  which  the  25  per  cent,  was  got  in, 
and  I think  the  fair  reading  of  the  statute  places  these  directors  on 
the  list  of  shareholders  who  were  in  default  when  they  assumed  to 
make  the  transfers,  and  unload  their  own  burden  upon  impecunious 
people.  This  ground  would  justify  the  success  of  the  appeal. 

But,  again,  the  directors,  in  the  consideration  of  applications 
for  the  transfer  of  shares  under  sec.  28,  were  in  a fiduciary  position, 
and  are  called  upon  to  act  with  due  regard  to  the  interests  of  the 
company.  They  are  given  discretionary  powers  to  guard  against 
transfers  being  made  of  stock  not  paid  in  full  to  persons  of  appar- 
ently insufficient  means.  Here  the  directors  were  all  in  the  same 
boat,  making  transfers  of  their  own  stock  for  their  own  benefit, 
or,  rather,  for  their  own  relief,  in  the  view  of  impending  com- 
plications, and  apart  from  the  question  of  their  being  thus  dis- 
qualified absolutely,  it  was  incumbent  upon  them  to  exercise 
special  care  and  precaution  in  procuring  responsible  transferees. 

Reading  the  evidence  and  regarding  all  the  circumstances  and 
the  absolute  inability  of  making  anything  out  of  their  transferees, 
I think  the  conclusion  is  most  persuasive — nay,  irresistible — that 
they  acted  to  the  manifest  detriment  of  the  company,  and  with 
the  sole  view  to  protect  themselves  as  shareholders,  contrary  to 
their  duty  to  guard  against  improper  and  illusory  transfers. 
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The  manner  of  acting  was  unique.  The  directors  knew  their 
position  that7  according  to  the  statute,  it  was  necessary  for  them 
to  get  rid  of  liability  for  the  25  per  cent,  before  they  could  make 
valid  transfers.  They  accordingly  employed  Mr.  George  Carton, 
the  promoter  of  the  company,  to  procure  persons  who  should  take 
over  their  stock,  and  clear  the  preliminary  payment  required. 
He  had  no  difficulty  in  procuring  five  persons  who  were  willing  to 
take  over  all  the  directors’  stock  (except  one  share  reserved  for 
each  director)  on  representations  made  to  these  persons  that,  if 
they  gave  promissory  notes  for  enough  to  pay  the  25  per  cent, 
without  interest  at  six  months,  they  should  become  directors,  and 
as  to  four  at  least  out  of  the  five,  that  they  would  not  be  required 
to  pay  a cent,  as  he,  Carton,  would  provide  for  the  disposal  of  their 
stock  afterwards. 

These  notes  were  made  payable  to  the  company  by  the  five,  and 
were  handed  over  (apparently  in  breach  of  the  undertaking)  before 
the  transfers  of  stock  were  made  to  them  by  the  directors.  This 
was  apparently  in  pursuance  of  an  arrangement  between  Carton 
and  the  directors  by  which  the  notes  were  to  be  regarded  as  the 
payment  by  the  directors  of  the  25  per  cent.  This  was  an  in- 
genious device  to  get  round  the  statute,  but  the  lack  of  reality  is 
shewn  in  the  fact  that  the  notes  were  not  made  payable  to  the 
directors  and  endorsed  by  them  to  the  company;  that  the  directors 
avoided  making  themselves  liable;  that  money  could  not  be  pro- 
cured from  the  transferees,  and  so,  by  this  kind  of  shuffle,  the 
directors  evaded  any  personal  liability,  and  put  forward  men  to 
take  their  place  who  could  not  make  the  down  payment.  In  other 
words,  the  directors  c eared  themselves  at  the  expense  of  the  com- 
pany. Had  they  given  their  own  notes  or  taken  notes  from  the 
transferees,  and  endorsed  them  to  the  company,  their  position 
would  be  essentially  different.  Carton  seems  to  have  taken  no 
pains  to  ascertain  the  financial  standing  of  the  men  he  dealt  with. 
I should  say  he  knew  they  were  unsubstantial,  quoad  the  burden 
to  be  assumed,  and  abstained  from  inquiry. 

G.  Carton  found  the  persons  who  were  to  be  the  transferees; 
he  did  not  divide  the  amount  to  be  taken  as  originally  contem- 
plated by  letter  of  23rd  August,  1904,  but  he  says:  “I  gave  $6,750 
to  Wilson  because  I looked  on  him  as  better  able  to  carry  it.  Some 
of  the  other  men  were  not  in  a position  to  take  $4,000,  and  I got 
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Wilson  and  Cochrane  to  take  the  overplus.”  The  other  names  were 
Whitier,  Hanna  and  Bell. 

Two  of  the  directors,  Mr.  Carton  (brother  of  George)  and 
Middleton,  were  appointed  as  a committee  of  directors  to  inquire 
as  to  Cochrane  and  Wilson.  What  they  did  was  to  go  to  Mr. 
Campbell,  manager  of  the  bank  at  Peterborough,  and  get  him  to 
telegraph  to  the  manager  of  the  bank  at  Port  Hope,  Mr.  Lamprey. 
Mr.  Lamprey  recalls  being  asked  about  two  names  (which  he  can- 
not give),  and  he  made  inquiry  of  Mr.  Chalk,  carriage  maker,  of 
Port  Hope.  Chalk  says  he  was  asked  as  to  Wilson,  Cochrane  and 
Ballagh,  but  that  he  did  not  know  anything  about  them  at  all. 
Mr.  Lamprey  says  he  made  no  other  inquiries  than  from  Chalk, 
and  he  was  told  the  two  men  he  asked  about  were  in  good  standing, 
but  nothing  was  said  about  how  much  they  were  good  for.  Mr. 
Campbell  says  inquiry  was  made  by  Carton  and  Middleton  as  to 
Wilson,  Cochrane,  and  Ballagh,  and  he  ascertained  from  Lamprey 
that  he  knew  Wilson,  and  he  would  find  out  as  to  Ballagh  and 
Cochrane.  In  the  result  he  could  find  out  nothing  about  Cochrane, 
but  that  Ballagh  and  Wilson  were  good  men,  but  can’t  say  if  any 
amount  was  mentioned. 

It  appears  that  the  dealing  with  Whitier  was  not  carried  out. 
He  gave  a note,  but  it  was  returned  to  him,  and  Ballagh  was  nomi- 
nated to  take  his  place,  so  that  I leave  out  any  consideration  of 
Whitier’s  standing.  -The  directors  appear  to  have  had*  no  evidence 
or  information  as  to  the  standing  of  Cochrane;  but  it  is  in  evidence 
that  he  had  no  cash  to  pay  the  note  at  the  time,  nor  is  he  now 
able. 

As  to  Wilson,  he  had,  in  fact,  no  property  to  pay  for  the  stock 
transferred.  He  was  then  and  still  is  in  debt.  He  had  a cheese 
factory  mortgaged,  and  in  which  he  valued  his  equity  at  $400. 
He  rents  a farm,  and  gets  an  occasional  credit  for  $4,000  in  the 
bank  on  the  credit  of  shipments  of  cattle,  when  he  does  a little 
business  as  drover.  Such  is  the  man  who  is  made  responsible  for 
$6,750. 

As  to  the  others,  Bell  is  a street  car  conductor,  who  has  nothing, 
and  had  nothing  at  the  time.  His  wife  had  some  property  five 
years  ago,  but  that  was  gone  when  the  note  was  given. 

Ballagh’s  reputation  in  the  neighbourhood  was  that  he  was 
not  able  to  pay.  He  was  examined,  and  said  that  he  never  could 
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pay.  His  mother  had  a farm,  which  he  worked,  and  so  was  spoken 
of  as  -a  farmer. 

Hanna’s  wife  had  a house  on  Charlotte  street,  but  he  had  no 
property  when  the  note  was  given.  The  only  means  of  payment, 
and  this  he  made  known  to  the  directorate,  was  his  claim  to  be 
paid  some  commission  for  selling  stock  of  the  company,  which  he 
estimated  at  about  $400  or  $500.  This  was  only  to  be  paid  when 
the  cash  was  actually  received  on  the  25  per  cent,  subscribed  for 
by  the  shareholders  subsequent  to  the  patent,  and  is  altogether  a 
remote  and  at  present  a vanishing  quantity. 

To  my  mind  the  inquiries  made  wTere  of  a highly  perfunctory 
character.  The  directors  were  acting  with  the  admonition  of  the 
statute  in  view,  but,  as  Mr.  Middleton  says  broadly,  while  they 
made  all  the  inquiries  that  the  statute  required,  it  did  not  require 
that  they  should  find  out  to  a cent.  If  they  were  satisfied  with 
what  was  the  result  of  their  information  and  inquiries,  their  satis- 
faction was,  I think,  prompted  more  by  the  exigency  of  their  posi- 
tion than  by  their  desire  to  protect  the  company.  All  acting 
together  to  dispose  of  their  stock  at  one  stroke,  none  of  them  was 
in  a position  to  scrutinize  with  any  degree  of  reasonable  care  the 
financial  status  of  the  proposed  transferee  of  his  fellow  director. 
Their  duty  conflicted  with  their  interest,  and  some  more  cogent 
evidence  would  be  needed  to  enable  me  to  see  that  the  statute  had 
been  complied  with  and  not  evaded. 

The  proper  rule  of  law  is  that  a director  is  so  far  in  a fiduciary 
position  towards  the  company,  that  he  cannot  exercise  or  refuse 
to  exercise  the  powers  vested  in  him  as  director  against  the  interests 
of  the  company,  and  that  he  must  exercise  his  powers  for  the 
general  interests  of  the  company  : per  Collins,  L.J.,  in  Re  Cawley, 
(1889),  42  Ch.  D.  209,  at  p.  233. 

The  intent  of  the  21st  section  may  be  expressed  by  adopting 
the  language  used  by  Turner,  L.J.,  in  Bennet’s  Case  (1854),  5 DeG. 
M.  & G.  284  at  p.  299,  namely,  that  “ the  directors  of  the  com- 
pany should  be  placed  in  a position  which  would  enable  them 
upon  each  proposed  transfer  to  secure  to  the  company  a solvent 
and  responsible  transferee.” 

The  directors  kept  from  the  knowledge  of  the  shareholders  the 
fact  that  their  shares  held  by  the  directors  were  treated,  so  far  as 
the  preliminary  payment  went,  on  a different  footing  from  the 
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shares  subscribed  after  the  patent.  They  kept  from  the  knowledge 
of  the  shareholders  the  fact  that  they  had  disposed  of  all  theirs 
except  one  share,  which  they  retained  for  the  purpose  of  carrying 
out  the  transfers  and  changing  the  directorate.  They  acted 
throughout  with  the  knowledge,  either  direct  or  through  the 
agency  of  George  Carton,  that  the  transferees  were  not  of  sufficient 
substance  to  pay  in  cash  for  the  shares  transferred,  nor  for  the 
second  payment  of  25  per  cent.,  which  was  to  be  made  upon  the 
allotment  of  stock,  that  being  allotted  on  the  6th  July,  1904, 
although  the  payment  was  postponed  till  the  directors  accom- 
plished the  transfer  of  their  stock. 

I do  not  think  that  the  transaction  can  be  upheld.  There  was 
a violation  of  duty  on  the  part  of  the  directors — a breach  of  trust — 
which  renders  them  liable  to  make  good  as  damages  any  sums 
which  in  the  winding-up  may  be  required,  and  which  cannot  be 
made  good  by  the  ostensible  transferees,  who  are  to  be  called  upon 
in  the  first  instance. 

The  appellant  is  to  be  paid  his  costs  by  the  respondents  of  this 
appeal. 
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[DIVISIONAL  COURT! 

D.C.  In  Re  Williams  and  Ancient  Order  of  United  Workmen. 

190/ 

Life  Insurance — Benefit  Society — Change  of  Beneficiary — Wife  of  Member — 

May  25.  Foreign  Divorce — Validity — Estoppel — Re-marriage — Second  Wife  and 

Adopted  Daughter — Claim  of. 

The  deceased  was  married  in  1860, in  Massachusetts,  U.S.,  to  M., where  they  both 
resided  until  1886,  when,  in  consequence  of  his  becoming  amenable  to  the 
criminal  law,  he  left,  and  came  to  Canada,  where  he  resided  until  his  death, 
M.  remaining  in  the  State.  In  1891,  on  proceedings  taken  by  M.,  the 
deceased  not  appearing,  she  obtained  a decree  of  divorce  a vinculo  upon 
the  ground  of  desertion  and  cruelty.  In  1896  the  deceased  went  through 
a form  of  marriage  with  one  C.,  and  thereafter  continued  to  live  with  her 
as  his  wife  down  to  the  time  of  his  death.  In  1889  the  deceased  insured 
in  a fraternal  society  for  $2,000,  which  by  the  certificate  was  made  payable 
to  his  wife  M.,  and  was  so  continued  until  1896,  when  he  endorsed  on  the 
certificate  a revocation  of  the*  payment  to  M.,  and  procured  a duplicate 
certificate  to  be  issued,  stating  that  M.  was  dead,  and  having  the  amount 
made  payable  to  C.  and  an  adopted  daughter,  and  the  insurance  so  con- 
tinued until  his  death,  C.  for  several  years  before  his  death  paying  the 
premiums : — 

Held,  without  deciding  whether  or  not  the  divorce  obtained  by  M.  was  valid, 
that  she  could  not  be  heard  to  impugn  the  jurisdiction  of  the  Court  in  the 
United  States  she  had  invoked  to  grant  the  divorce. 

Held,  also,  that  it  was  not  necessary  to  decide  whether  or  not  C.’s  marriage 
was  legal  or  the  adopted  daughter  entitled,  as  the  society  had  not  con- 
tested their  claims,  and  it  was  not  open  to  M.  to  do  so,  and  that  C.  and 
the  adopted  daughter  were  entitled  to  the  monies. 

This  was  an  appeal  from  an  order  for  the  payment  out  of  court  of 
certain  insurance  moneys  to  Catherine  Williams,  being  the  proceeds 
of  an  insurance  policy  on  the  life  of  one  Daniel  Williams,  deceased. 

The  facts  appear  in  the  judgment  of  Anglin,  J.,  before  whom 
the  application  was  made. 

The  motion  for  payment  out  was  argued  in  Chambers  on  Feb- 
ruary 28th,  and  subsequently  on  May  21st,  1907. 

J . E.  Jones,  for  Catherine  Williams. 

G.  Grant,  for  Mary  Jane  Williams. 

M.  C.  Cameron,  for  Jennie  Fairbanks. 

# 

May  25.  Anglin,  J. : — This  is  an  application  for  payment  out 
of  court  of  the  proceeds  of  an  insurance  policy  on  the  life  of  the  late 
Daniel  Williams. 

The  deceased,  Daniel  Williams,  was  married  in  1860  to  Mary 
Jane  Williams  at  Springfield,  Mass.,  and  continued  to  reside  in  that 
State  with  her  until  January,  1886,  when,  because  of  his  becoming 
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amenable  to  the  criminal  law,  he  was  obliged  to  quit  Massachusetts 
and  came  to  this  Province,  where  he  established  his  permanent 
residence.  His  wife  remained  in  Massachusetts  and  apparently 
thenceforward  supported  herself. 

In  October,  1890,  Mary  Jane  Williams  took  proceedings  in  the 
Superior  Court  for  the  county  of  Worcester,  in  the  State  of  Massa- 
chusetts, for  divorce  a vinculo , upon  the  ground  of  desertion  and 
cruelty.  Daniel  Williams  not  appearing  on  this  proceeding,  the 
Court,  on  the  6th  of  May,  1891,  granted  to  the  applicant  a decree 
of  divorce  nisi,  which  became  absolute  by  judgment  of  the  Court 
pronounced  upon  the  6th  of  November,  1891. 

In  the  year  1896  the  deceased  Daniel  Williams  went  through  a 
ceremony  of  marriage  with  the  claimant  Catherine  Williams,  and 
continued  to  live  with  her  as  his  wife  down  to  the  time  of  his  death. 
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In  December,  1889,  Daniel  Williams  became  insured  with  the 
Ancient  Order  of  United  Workmen  for  the  sum  of  $2,000,  payable 
to  his  then  wife,  Mary  Jane  Williams,  and  he  continued  to  maintain 
this  insurance  in  force  in  her  favour  until  the  year  1896,  when  he 
indorsed  upon  the  beneficiary  certificate  a revocation  of  the  direc- 
tion for  payment  to  Mary  Jane  Williams,  and  made  application  for 
a duplicate  certificate  to  be  issued  for  the  same  sum  payable  “to 
Catherine  Williams,  formerly  (Corbett),  bearing  the  relationship  to 
him  of  wife,  $1,500,  and  to  Jennie  Fairbanks,  daughter  of  Maggie 
Fairbanks,  bearing  the  relationship  to  him  of  adopted  child  or  de- 
pendent, $500.”  The  application  for  change  of  direction  stated 
that  the  first  wife  was  dead. 

A duplicate  certificate  was  issued  to  the  applicant  in  accordance 
with  this  application,  on  the  14th  July,  1897.  The  insurance 
was  maintained  in  this  position  until  the  death  of  Daniel  Williams, 
his  reputed  wife,  Catherine  Williams,  paying  the  premiums  for 
several  years  before  his  decease,  amounting  in  all  to  $347.24. 

Mary  Jane  Williams  now  makes  claim  to  the  proceeds  of  this  in- 
surance paid  into  court  by  the  Ancient  Order  of  United  Workmen, 
alleging  that  she  is  the  lawful  widow  of  Daniel  Williams,  deceased, 
and  that  she  was  never  legally  divorced  from  him,  asserting  that 
the  Massachusetts  Court  had  no  jurisdiction,  because  at  the  time  of 
the  institution  of  the  proceedings  for  divorce  the  domicile  of  her 
husband  was  in  this  Province,  and  also  that  there  had  been  in  fact 
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no  desertion  of  her  by  her  husband  and  that  there  was  no  ground 
for  the  granting  of  a divorce. 

The  applicant,  Catherine  Williams,  on  the  other  hand,  insists 
that  she  is  the  lawful  widow  of  the  deceased,  Daniel  Williams, 
asserting  that  the  divorce  granted  by  the  Massachusetts  Court  was 
valid  and  that  she  was  lawfully  married. 

She  also  claims  that  she  is  entitled  to  the  whole  of  the  proceeds 
of  the  policy  notwithstanding  the  nomination  of  Jennie  Fairbanks 
as  a beneficiary,  asserting  that  such  nomination  is  contrary  to  the 
rules  and  constitution  of  the  Ancient  Order  of  United  Workmen. 
Jennie  Fairbanks,  on  the  other  hand,  claims  the  sum  of  $500  ap- 
pointed to  her,  alleging  that  she  was  an  adopted  child  of  the  de- 
ceased Daniel  Williams  and  dependent  upon  him. 

The  validity  for  all  purposes  of  the  decree  of  divorce  obtained 
by  Mary  J.  Williams  depends  upon  some  very  interesting  considera- 
tions of  international  law.  Since  the  decision  of  the  Privy  Council 
in  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.C.  517,  it  is  recognized  in 
all  Courts  administering  English  law  that  “the  permanent  domicile 
of  the  spouses  within  the  territory  is  necessary  to  give  to  its  Courts 
jurisdiction  as  to  divorce  a vinculo  so  that  its  decree  to  that  effect 
shall,  by  the  general  law  of  nations,  possess  extra-territorial  author- 
ity.” For  the  purposes  of  divorce  jurisdiction  the  domicile  of  the 
married  pair  is  that  of  the  husband:  Warrender  v.  Warrender  (1835), 
2 Cl.  & F.  488,  528;  Magurn  v.  Magurn  (1885),  11  A.R.  178. 

In  the  present  instance  it  is  common  ground  that  the  domicile 
of  the  late  Daniel  Williams,  at  the  time  when  the  Massachusetts  di- 
vorce was  obtained,  was  in  the  Province  of  Ontario.  But  on  behalf 
of  Mary  J.  Williams  it  is  contended  that  inasmuch  as,  at  the  time 
when  the  alleged  desertion  took  place,  she  was  domiciled  with  her 
husband  in  the  State  of  Massachusetts,  he  would  not  be  allowed  to 
assert  for  the  purposes  of  her  suit  for  divorce  that  he  had  ceased  to  be 
domiciled  in  Massachusetts,  and  therefore  that  the  Massachusetts 
Court  had  jurisdiction  to  pronounce  a decree  in  her  favour 
which  would  command  extra-territorial  recognition.  In  support 
of  this  proposition  Mr.  Jones  cites  the  judgment  of  Gorell  Barnes, 
J.,  in  Armytage  v.  Armytage,  [1898J  P.  178,  at  p.  185.  In  that  case 
the  Court  did  not  decree  a divorce  a vinculo,  but  merely  a 
judicial  separation.  The  statement  of  Gorell  Barnes,  J.,  as  to  juris- 
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diction  to  dissolve  a marriage,  is  therefore  distinctly  obiter.  The 
jurisdiction  to  decree  judicial  separation,  the  equivalent  of  the 
former  divorce  a mensa  et  thoro,  the  English  Court  of  Probate  and 
Divorce  inherited  from  the  former  Ecclesiastical  Courts,  which 
always  possessed  and  exercised  it. 

In  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.C.  at  p.  531,  Lord 
Watson  says:  ‘‘It  is  not  doubtful  that  there  may  be  residence 
without  domicile  sufficient  to  sustain  a suit  for  restitution  of 
conjugal  rights,  for  separation,  or  for  aliment ; but  it  does  not  follow 
that  such  residence  must  also  give  jurisdiction  to  dissolve  the 
marriage.” 

Notwithstanding  the  passage  referred  to  in  the  judgment  of 
Gorell  Barnes,  J.,  in  Armytage  v.  Armytage,  and  its  adoption  by 
Westlake  in  his  work  on  Private  International  Law,  4th  ed.,  at 
p.  86,  I cannot  but  think  it  doubtful  whether  a decree  of  divorce, 
granted  under  circumstances  such  as  we  have  in  this  case,  is  entitled 
to  recognition  outside  the  State  in  the  courts  of  which  it  was  ob- 
tained. But  it  is  unnecessary  in  the  present  case  to  determine  this 
interesting  question,  because  whatever  may  be  the  effect  of  the 
Massachusetts’  decree  as  to  others,  the  claimant  Mary  J.  Williams, 
who  obtained  the  divorce,  cannot  be  heard  to  impugn  the  juris- 
diction which  she  invoked:  Swaizie  v.  Swaizie  (1899),  31  O.R.  324, 
330.  Neither  can  she  be  heard  to  allege  that  the  desertion,  which 
she  set  up  and  proved  to  the  satisfaction  of  the  Massachusetts 
Court,  was  a mere  fiction.  Upon  this  ground  the  claim  of  Mary  J. 
Williams  must  be  rejected. 

Nor  does  it  seem  necessary  to  determine  whether  Catherine 
Williams  was  lawfully  married  to  the  late  Daniel  Williams.  The 
Ancient  Order  of  United  Workmen  have  not  disputed  their  liability 
upon  the  insurance  certificate.  In  seeking  to  pay  the  proceeds  of 
the  certificate  into  court  they  merely  asked  to  be  relieved  of  the 
responsibility  of  determining  to  which  of  the  claimants  the  money 
belonged.  Upon  the  face  of  the  policy  it  is  made  payable  to  Cather- 
ine Williams  and  Jennie  Fairbanks.  It  would  have  been  open  to 
the  Ancient  Order  of  United  Workmen,  if  so  advised,  to  challenge 
the  right  of  Catherine  Williams  and  Jennie  Fairbanks  to  any  poftion 
of  the  money  upon  the  ground  that  they  were  not  persons  to  whom, 
under  the  rules  and  constitution  of  the  Association,  the  deceased 
could  make  insurance  moneys  payable.  The  Order  has  not  seen 
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fit  to  raise  any  such  question,  and  I do  not  understand  how  it  can 
be  raised  by  Mary  J.  Williams. 

For  the  same  reason  I am  of  opinion  that  Catherine  Williams 
cannot  be  heard  to  dispute  the  right  of  Jennie  Fairbanks  to  the 
portion  appointed  to  her  upon  the  ground  which  she  puts  forward, 
namely,  that  Jennie  Fairbanks  was  not  an  adopted  child  of  Daniel 
Williams,  deceased,  nor  dependent  upon  him.  The  rule  of  the 
Order  in  force  when  the  beneficiary  certificate  issued  provided  that 
a member  might  name  as  his  beneficiary  uhis  adopted  daughter  or 
adopted  son  if  dependent  upon  the  member,  but  satisfactory  proof 
must  be  furnished  to  the  Grand  Lodge  to  establish  that  fact,  and 
also  that  such  dependency  will  likely  exist  on  the  maturity  of  the 
certificate.” 

Of  the  existence  of  the  facts  of  adoption,  dependency  and  prob- 
able future  dependency,  the  Grand  Lodge  is  constituted  the  sole 
judge,  and  its  judgment  must  be  formed  at  the  time  the  certificate 
is  obtained,  and  once  so  formed  is  conclusive  upon  all  parties,  and, 
in  the  absence  of  fraud,  upon  the  Grand  Lodge  itself  as  well.  Cath- 
erine Williams  could  not,  in  any  event,  claim  under  the  appointment 
to  herself  more  than  the  $1,500  apportioned  to  her  by  the  deceased, 
and,  in  my  opinion,  she  is  not  in  a position  to  contest  the  right  of 
Jennie  Fairbanks  to  the  $500  appointed  to  her. 

The  order  will  be  for  payment  of  the  costs  of  Catherine  Williams 
and  Jennie  Fairbanks  out  of  the  sum  of  $1,500  appointed  to  Cather- 
ine Williams,  and  for  payment  of  the  balance  of  such  sum  of  $1,500 
to  Catherine  Williams.  The  sum  of  $500  will  be  retained  in  court 
and  paid  with  accrued  interest  to  Jennie  Fairbanks  upon  her  attain- 
ing majority. 

From  this  judgment  the  claimant  Mary  Jane  Williams  appealed 
to  the  Divisional  Court. 

On  June  17th,  1907,  the  appeal  was  heard  before  Falcon- 
bridge,  C.J.K.B.,  Britton  and  Riddell,  JJ.,  the  same  counsel 
appearing,  when  it  was  dismissed  with  costs. 


G.  F.  H. 
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[IN  CHAMBERS..] 


Stuart  v.  Bank  of  Montreal. 


1907 


Pleading — Statement  of  Claim — Amendment — Alternative  Cause  of  Action — 

Leave  to  Set  Up. 


April  18. 
April  24. 


The  statement  of  claim  in  the  action  was  for  an  account  of  the  defendants’ 
dealings  with  certain  securities  delivered  by  the  plaintiff  to  the  defendants, 
the  plaintiff  having,  at  the  defendants’  request,  become  a surety  for  her 
husband’s  indebtedness.  The  defence  was  that  the  plaintiff  had  made  an 
absolute  assignment  of  the  securities  to  the  defendants,  who  had  released 
and  discharged  the  plaintiff  and  her  husband  from  all  liability.  To  this 
the  plaintiff  replied  that  the  assignment  was  never  intended  to  be  an  abso- 
lute one,  and,  if  necessary,  it  should  be  reformed.  Subsequently,  on  a 
motion  therefor,  an  order  was  made  allowing  the  plaintiff  to  amend  the 
statement  of  claim  by  setting  up  an  alternative  cause  of  action,  impeaching 
the  defendants’  right  to  hold  the  securities  in  that  they  had  been  obtained 
by  undue  means. 

Order  of  the  Master  in  Chambers  reversed-  * 


This  was  a motion  by  the  plaintiff  for  leave  to  amend  the  state- 
ment of  claim  by  setting  up  an  alternative  cause  of  action  impeaching 
the  right  of  the  defendant  to  hold  certain  securities  in  that  they 
were  obtained  from  the  plaintiff  by  undue  means. 

The  motion  was  argued  in  Chambers  on  the  16th  April,  1907. 

W.  J.  Elliott,  for  the  motion. 

W.  E.  Middleton,  shewed  cause. 


April  18.  The  Master  in  Chambers: — The  plaintiff  moves  for 
an  order  allowing  her  to  amend  the  statement  of  claim  and  reply 
under  the  following  circumstances. 

The  statement  of  claim  delivered  on  the  7th  January  asks  merely 
for  an  account  of  the  dealings  of  the  defendants  with  the  securities 
transferred  to  them  by  the  plaintiff,  who  had  at  their  request 
become  a surety  for  the  indebtedness  of  her  husband.  It  alleges 
that  these  securities  have  been  realized  and  have  yielded  a large 
surplus. 

The  statement  of  defence  was  delivered  a week  later.  After 
setting  out  the  plaintiff’s  guarantee  and  the  facts  leading  up  to  its 
execution,  the  defendants  allege  that  by  a deed,  made  on  20th  July, 
1904,  by  the  plaintiff  and  her  husband,  a settlement  was  made  of 
this  whole  matter  whereby  the  securities  above  mentioned  were 
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assigned  absolutely  to  them  and  the  plaintiff  and  her  husband  were 
discharged  from  all  liability  to  the  bank.  The  defendants  say 
therefore  that  the  plaintiff  is  precluded  by  laches  from  maintaining 
this  action;  and  also  by  reason  of  the  defendants  having  dealt  with 
others,  jointly  liable  with  the  plaintiff's  husband,  to  the  knowledge 
of  the  plaintiff  on  the  faith  of  the  settlement  of  July,  1904,  as  being 
final  and  conclusive. 

On  7th  February  the  plaintiff  replied,  denying  that  the  deed  of 
July,  1904,  was  intended  to  operate  as  an  absolute  assignment  of 
the  securities  therein  dealt  with,  and  claiming  that  they  were  still 
to  be  securities  only,  and  asked  that,  if  necessary,  the  deed  may  be 
rectified  accordingly. 

The  defendants  joined  issue  on  the  reply  on  15th  February. 

There  has  not  as  yet  been  discovery  of  any  kind.  On  the  8th 
inst.  the  plaintiff  served  notice  of  the  present  motion,  which  was 
argued  on  the  16th.  The  motion  was  supported  only  by  an  affidavit 
of  the  plaintiff's  solicitor  stating  that  the  amendment  contemplated 
is  in  effect  to  set  up  the  contention  which  was  successful  in  Adams 
v.  Cox  (1904),  35  S.C.R.  393. 

No  doubt,  as  was  urged  in  support  of  the  motion,  Rule  312  is  to 
be  applied  liberally  so  as  to  carry  out  the  principles  which  it  enun- 
ciates. But  it  must  be  remembered  that  there  is  a very  wide 
difference  between  the  case  of  a plaintiff  and  that  of  a defendant 
in  the  matters  of  amendments,  as  was  emphasized  by  counsel  for 
the  defendants.  A plaintiff  can  bring  as  many  actions  as  he  pleases, 
and  can  try  more  than  once  to  accomplish  his  end.  But  a defendant 
occupies  an  entirely  different  position.  He  must  succeed  in  the 
action  itself  or  not  at  all.  If  he  fails  he  has  no  second  chance,  apart 
from  appeals.  It  is  therefore  quite  proper  to  give  to  Rule  312  a 
much  wider  and  more  extensive  range  on  a defendant's  application 
than  would  be  proper  or  necessary  when  a plaintiff  is  moving 
to  amend  his  pleadings  when  the  cause  is  at  issue. 

The  proposed  amendment  would  in  effect  set  up  an  entirely 
different  case  from  that  now  before  the  Court,  and  one  inconsistent 
with  it.  At  present  the  plaintiff  affirms  her  original  guarantee,  but 
is  asking  to  be  allowed  to  endeavour  to  have  it  set  aside. 

It  is  just  as  if  an  action  was  brought  to  reform  an  agreement 
and  when  the  case  was  at  issue  the  plaintiff  asked  to  amend  so  as  to 
claim  revocation  on  the  ground  of  the  defendant's  fraud.  Even 
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if  the  amendment  asked  for  was  allowed  it  would  not  be  of  any 
greater  benefit  to  the  plaintiff,  so  far  as  I can  see,  than  if  she  was 
to  bring  a new  action.  But  whether  that  would  be  so  or  not,  it  is 
not,  in  my  judgment,  proper  to  allow  what  is  asked.  The  ground 
now  put  forward  is  something  that  was  all  along  known  to  the 
plaintiff  and  her  husband  and  was  not  in  any  way  concealed  by 
defendants,  which  might  be  of  great  weight  on  such  an  application. 

The  proper  course  for  the  plaintiff,  if  she  wishes  to  rely  on 
Adams  v.  Cox , is  to  discontinue  (and  she  may  have  leave  to  do  so 
now)  and  bring  a fresh  action.  Otherwise  the  motion  is  dismissed 
with  costs  to  the  defendants  in  the  cause. 

From  this  judgment  the  plaintiff  appealed  to  a Judge  in 
Chambers. 


Master  in 
Chambers. 

1907 


Stuart 

v. 

Bank  op 
Montreal. 


On  April  23rd  the  appeal  was  heard  before  Boyd,  C.,  in 
Chambers,  the  same  counsel  appearing. 


April  24.  Boyd,  C.: — To  the  action  for  account  the  defendants 
plead  a settlement  and  release  given  and  made  by  the  plaintiff  in 
1904.  The  plaintiff  replies  that  the  said  release  was  not  given  with 
intent  to  bar  her  right  to  account  and  asks  rectification. 

Now  the  application  is  to  amend  the  claim  byx  impeaching  the 
right  of  the  defendants  to  hold  the  securities  in  question,  because 
obtained  from  the  plaintiff  by  undue  means. 

The  amendments  may  be  so  framed  as  to  make  this  the  primary 
attack,  and  then  failing  that  larger  relief  to  claim  in  the  alternative 
that  the  accounting  still  be  had  as  originally  sought  on  the  record. 
A pleading  so  framed  at  the  outset  would  be  maintained  as  against 
legal  objections,  and  it  does  not  appear  to  me  too  late  now  to  permit 
such  change  to  be  made  by  way  of  amendment.  The  subject  matter 
of  controversy  is  still  the  same,  but  will  be  of  enlarged  scope  under 
the  amendment.  Relief  is  claimed  in  respect  of  the  dealings  by  the 
plaintiff  for  her  husband  with  the  bank. 

It  is  conceded  that  a defendant  might  be  permitted  so  to  amend 
the  pleadings;  no  sufficient  reason  appears  to  me  to  exist  to  forbid 
such  relief  to  a plaintiff  in  the  circumstances  of  this  case. 

An  entirely  new  case  for  the  plaintiff  was  allowed  to  be  raised  by 
amendment  at  the  trial  in  Budding  v.  Murdock  (1875),  1 Ch.D.  42; 
so  a plaintiff  was  allowed  to  set  up  a case  of  fraud  after  the  defence 
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was  closed  in  a will  case:  Riding  v.  Hawkins  (1889),  14  P.D.  56; 
a change  of  base  was  allowed  to  be  made  by  a plaintiff  in  Chevalier 
v.  Ross  (1901),  3 O.L.R.  219;  and  see  generally  Kurtz  v.  Spence 
(1887),  6 Ch.D.  770,  at  p.  774, 

Altogether,  instead  of  dividing  the  causes  of  complaint  into  sep- 
arate actions,  I would  allow  this  amendment  on  payment  of  all 
costs  occasioned  by  the  application  in  Chambers,  but  no  costs  of 
appeal. 


G.  F.  H. 
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xiv.  J 


[IN  THE  COURT  OF  APPEAL.] 

Owen  v.  Mercier. 


Vendor  and  Purchaser — Contract  for  Sale  of  Land — Completion — Delivery  of 
Registrable  Conveyance — Repudiation  Before  Completion — Immoral  Pur- 
pose of  Purchaser — Rescission  of  Sale — Judgment — Terms. 

The  plaintiff,  through  an  agent,  negotiated  a sale  of  land,  and  had  executed  a 
conveyance,  and  received  part  of  the  purchase  money,  when  he  heard  that 
the  purchaser’s  intention  was  to  allow  the  land  to  be  used  for  immoral  pur- 
poses, and  refused  to  complete  unless  some  assurance  to  the  contrary  should 
be  given.  Meanwhile  the  conveyance  had  been  sent  to  the  registry  office 
and  returned  unregistered  because  of  uncertainty  in  the  description.  The 
plaintiff  inserted  words  to  identify  the  land  properly,  and  also  a provision 
by  which  the  land  should  be  forfeited  and  returned  to  the  owner  in  case  a 
house  of  ill-fame  should  be  erected  and  maintained  thereon.  The  deed 
thus  altered  was  registered  by  the  purchaser,  and  the  transaction  completed 
by  payment  to  the  plaintiff,  the  forfeiture  clause  not  having  been  noticed 
by  the  purchaser.  The  plaintiff  brought  this  action  claiming  a reconveyance 
on  the  ground  of  breach  of  the  above  condition: — 

Held,  that  as  between  the  plaintiff  and  the  vendee  the  transaction  had  been 
completed  when  the  deed  was  sent  back  to  the  former  from  the  registry  office 
for  correction;  and  the  conveyance  was  operative  to  pass  the  property,  the 
fault  in  the  description  merely  rendering  it  equivocal  and  causing  latent 
ambiguity  which  might  be  removed  by  extrinsic  evidence;  and  the  plaintiff 
could  derive  no  right  under  the  condition  inserted  even  if  in  form  valid, 
because  made  without  consent  after  the  execution  and  delivery  of  the  deed. 

Judgment  of  Boyd,  C.,  12  O.L.R.  529,  reversed. 


This  was  an  appeal  from  the  judgment  of  Boyd,  C.,  reported 
12  O.L.R.  529,  which  was  argued  on  February  5th  and  6th,  1907, 
before  Moss,  C.J.O.,  and  Osler,  Garrow,  Maclaren,  and  Mere- 
dith, JJ.A. 

W.  E.  Middleton,  for  the  defendants,  appellants,  contended  that 
so  soon  as  the  deed  was  delivered,  the  land  became  the  property  of 
the  grantee,  and  that  nothing  that  happened  to  it  could  revest  the 
estate;  that  the  clause  relied  on  was  written  in  after  the  deed  was 
made  by  another  man  fraudulently,  and  without  authority;  and 
that  it  offended  against  the  rule  as  to  perpetuities:  In  re  Hollis 
Hospital  and  Hague's  Contract,  [1899]  2 Ch.  540.  He  also  relied  on 
the  following  cases  mentioned  in  the  reasons  for  appeal:  Davidson 
v.  Cooper  (1843),  11  M.  & W.  778,  799;  Bolton  v.  Bishop  of  Carlisle 
(1793),  2 H.B1.  259,  264;  Fraser  v.  Fraser  (1864),  14  C.P.  70;  Laur 
v.  White  (1868),  18  C.P.  99;  M’ Donald  v.  M’ Donald  (1879),  44 
U.C.R.  291,  295;  Wilson  v.  Owens  (1878),  26  Gr.  27,  at  p.  31. 

C.  A.  Moss,  for  the  plaintiff,  relied  on  Pringle  v.  Town  of  Nap- 
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anee  (1878),  43  U.C.R.  285,  and  Worthing  Corporation  v.  Heather, 
[1906]  2 Ch.  532. 

Owen 

Mercier. 

April  22.  Osler,  J.A.: — Appeal  by  the  defendants  from  the 
judgment  at  the  trial — non-jury.  The  action  is  brought  to  recover 
possession  of  lot  No.  16  in  the  4th  concession  north  of  the  Kaminis- 
tiquia  river,  in  the  township  of  Neebing.  The  plaintiff  relies  upon 
the  breach  of  a condition  in  the  deed  by  which  he  conveyed  the  land 
to  the  defendants  or  those  under  whom  they  claim. 

The  material  facts  are  few  and  may  be  very  briefly  stated. 

The  plaintiff  agreed  to  sell  the  property  to  one  Tonkin  for  the 
sum  of  $300  subject  to  a mortgage  for  $250. 

On  February  19th,  1904,  a conveyance  thereof  was  formally  and 
completely  signed,  sealed  and  delivered  by  the  plaintiff,  in  which, 
at  Tonkin’s  request,  the  name  of  one  Martin  Booth  was  inserted  as 
that  of  the  purchaser,  and  the  plaintiff  sent  it  to  the  purchaser’s  agent 
for  registration.  The  purchase  money  had  not  been  paid  in  full, 
but  the  plaintiff  was  making  no  difficulty  about  that.  The  registrar 
declined  to  record  the  deed  on  the  ground  that  the  description  of  the 
property  was  defective,  there  being  a range  of  concessions  on  each 
side  of  the  Kaministiquia  river,  and  the  description  not  stating  on 
which  side  of  the  river  the  concession  mentioned  in  it  was  situate. 
The  deed  was  therefore  returned  to  the  plaintiff  in  order  that  the 
description  might  be  rectified  by  writing  in  the  words  “ north  of 
the  Kaministiquia  river”  after  the  words  “4th  concession,”  and 
this  was  done.  While,  however,  the  deed  was  in  the  plaintiff’s 
possession  for  this  purpose,  he  became  aware,  or  thought  he  had 
reason  to  suspect,  that  it  was  the  intention  of  the  purchaser  or  of 
those  for  whom  he  held  or  to  whom  he  was  about  to  convey  the 
property,  to  build  a house  upon  it  which  was  to  be  used  for  the 
purposes  of  a house  of  ill-fame,  and  he  inserted  at  the  end  of  the 
deed  a condition  that  in  that  event  the  whole  of  the  land  should 
revert  to  the  vendor,  his  heirs  or  assigns,  with  all  improvements 
thereon.  Thus  altered,  he  returned  the  deed  to  the  purchaser,  who, 
seeing  that  the  description  had  been  corrected,  but  in  ignorance 
that  any  other  alteration  had  been  made,  caused  it  to  be  registered. 

The  defendants  are  in  possession  under  the  deed,  the  purchase 
money  has  been  paid,  the  covering  mortgage  paid  off  and  assigned, 
and  valuable  improvements  made  upon  the  land. 
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It  is  unnecessary  to  notice  at  length  the  subsequent  dealings  with 
the  property,  as  they  do  not  affect  the  plaintiff’s  rights  if  he  is  en- 
titled to  rely  upon  the  condition. 

We  are  unable  to  adopt  the  view  that  so  far  as  the  conveyance 
of  and  title  to  the  land  was  concerned  the  transaction  between  the 
plaintiff  and  his  vendee  had  not  been  completed  when  the  deed  was 
sent  back  to  him  for  correction.  Having  been  regularly  signed, 
sealed  and  delivered,  the  deed  had  become,  as  the  plaintiff  himself 
admits,  the  property  of  the  purchaser,  and,  as  he  also  admits,  he 
had  no  authority  whatever  to  make  any  change  in  it  beyond  correct- 
ing the  description  for  the  purpose  of  registration.  He  admits,  too, 
that  he  did  not  call  the  attention  of  the  purchaser  to  the  other 
alteration,  and  there  seems  no  reason  to  doubt  that  the  latter  was 
ignorant  that  it  had  been  made  when  he  sent  the  deed  to  the  registry 
office.  It  is  clear  also  that  whatever  difficulty  the  omission  in  the 
description  may  have  given  rise  to  as  regards  its  registration,  the 
conveyance  was  operative  to  pass  the  property,  the  fault  in  the 
description  merely  rendering  it  equivocal  and  causing  a latent 
ambiguity  which  might  be  rebutted  and  removed  by  extrinsic 
evidence:  Miller  v.  Travers  (1832),  8 Bing.  244,  247;  Kean  v.  Drope 
(1874),  35  U.C.R.  415.  And  as  regards  the  alterations,  the  first — 
the  correction  of  the  description — would  appear  to  be  harmless, 
inasmuch  as  it  was  made  with  the  consent  of  the  parties  to  the 
instrument  and  to  carry  out  their  intention  at  the  time  of  its  execu- 
tion: Norton  on  Deeds,  (1906),  pp.  33,34,  and  cases  there  cited; 
2 C.Y.C.,  pp.  156,  157;  2 Amer.  & Eng.  Encyc.,  2nd  ed.,  p.  205. 
And  the  plaintiff  could  derive  no  right  under  the  second,  even  if  in 
form  creating  a valid  condition,  because  made  without  consent 
after  the  execution  and  delivery  of  the  deed:  Norton  on  Deeds, 
p.  31.  And  even  if  the  effect  of  the  alterations  or  one  of  them  was 
to  destroy  the  covenants  in  the  deed,  yet  they  cannot  ^operate  to 
reconvey  or  take  away  the  estate  which  had  once  passed  by  it,  or 
to  prevent  it  from  being  used  to  shew  its  operation  in  its  unaltered 
condition:  Hagar  v.  O'Neill  (1891),  21  A.R.  198,  216,  and  cases 
there  cited. 

There  is  no  question  of  the  deed  having  been  procured  by  fraud 
or  fraudulent  representations.  The  defendants  are  in  possession; 
the  plaintiff  was  bound  to  prove  a better  title,  and  this  he  has 
failed  to  do.  The  appeal  should  therefore  be  allowed  and  the 
action  dismissed  with  costs  throughout. 
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Meeedith,  JA.: — There  are  several  obstacles  of  a serious 
character  in  the  plaintiff’s  way  to  success  in  this  action,  and  an  in- 
surmountable one  seems  to  me  very  apparent  upon  a mere  statement 
of  the  nature  of  the  claim,  and  some  of  the  material  circumstances 
upon  which  it  is  based.  The  action  is  really  one  of  ejectment,  and 
the  claim  of  right  of  possession  of  the  land  rests  entirely  upon  the 
forfeiture  clause  which  now  appears  upon  the  face  of  the  deed  from 
the  plaintiff  to  Martin  Booth.  The  specific  relief  claimed  in  the 
pleadings  is  a reconveyance  of  the  land,  and  that  relief  is  sought 
under  and  by  virtue  of  that  clause,  and  that  only. 

The  clause  was  inserted  at  the  instance  of  the  plaintiff  some  time 
after  the  deed  was  signed,  sealed  and  delivered,  with  the  affidavit 
of  execution  of  it  duly  made,  and  was  inserted  without  the  know- 
ledge of  the  purchaser,  or  of  anyone  acting  in  his  behalf,  and  whilst 
the  deed  was  in  the  plaintiff’s  possession  for  another  purpose,  in  no 
way  connected  with  that  clause,  or  with  anything  contained  in  it. 

It  seems  to  me  impossible  to  suggest  any  kind  of  legal  right 
which  could  arise  out  of  a writing  coming  into  existence  in  such  a 
manner;  and,  as  I said  before,  upon  that  writing,  and  upon  it  only, 
this  action  is  based.  Upon  this  simple,  and,  as  it  seems  to  me, 
very  obvious  ground,  the  action  should  be  dismissed;  and  we  are 
not  called  upon,  nor  indeed  have  we  any  right,  to  consider  what 
the  rights,  or  the  position,  of  the  defendants,  or  any  of  them,  would 
be  if  seeking  to  rectify  the  deed,  or  seeking  any  other  relief  in  respect 
of  it,  or  of  the  sale  in  fulfilment  of  which  it  was  made.  They  are 
in  possession;  and  in  such  possession  as  is  prima  facie  evidence  of 
seizin  in  fee.  The  plaintiff  cannot  rely,  in  this  action,  upon  any 
alleged  weakness  in  their  title,  but  can  succeed  only  on  strength  in 
his  own,  of  which  there  is  not  a particle. 

But  if  the  other  circumstances  of  the  case  are  to  be  gone  into, 
they  neither  afford  assistance  to  the  plaintiff  nor  disturb  the  de- 
fendants’ prima  facie  right. 

The  deed  was  signed,  sealed  and  delivered  by  the  plaintiff  and 
by  his  wife — to  bar  her  dower — and  was  witnessed  by  one  Elma 
Watts,  and  the  usual  affidavit  of  execution,  for  the  purpose  of 
registration,  was  made  on  March  8th,  1904;  and  the  deed,  in  dupli- 
cate, thus  executed,  and  ready  for  registration,  duly  came  to  the 
hands  of  the  purchaser,  and  in  his  behalf  was  taken  to  the  registry 
office  for  registration;  and  the  whole  of  the  purchase  money  was 
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duly  paid.  The  registrar  seems  then  to  have  found  that  there  were 
two  lots,  in  the  township,  of  the  same  number  as  that  conveyed  by 
the  deed.  That  is  not  very  uncommon;  there  were  concessions 
of  the  same  numbers  on  each  side  of  a river  running  through  it ; and 
he  seems  to  have  said  that  for  the  purposes  of  registration  this  deed 
should  expressly  state  upon  its  face  that  the  land  conveyed  was 
north  of  the  river;  and  the  deed  was  taken  away  and  given  to  the 
plaintiff  and  received  by  him,  as  he  admits,  for  the  sole  purpose  of 
having  the  words  “ north  of  the  Kaministiquia  river”  inserted. 
Whilst  thus  in  his  possession,  without  notice  to  the  purchaser  or 
anyone  in  his  behalf,  and  without  any  sort  of  knowledge  of  the  fact 
by  him,  or  anyone  acting  for  him,  the  clause  in  question  was  inserted 
by  the  plaintiff’s  solicitor,  either  at  the  plaintiff’s  instigation  or,  at 
least,  with  his  knowledge;  and  the  deed  was  then  returned  and  was 
registered,  before  the  fraud,  which  had  been  practised  upon  the 
purchaser,  was  discovered.  The  deed  was  not,  so  far  as  appears, 
even  re-executed,  but  was  registered  upon  the  affidavit  of  execu- 
tion originally  made,  and  witnessed  only  as  originally  witnessed. 

The  deed  as  originally  executed  conveyed  the  legal  estate  in  the 
land.  The  vendor  had  no  sort  of  interest  in  the  lot  similarly  de- 
scribed in  the  4th  concession  south  of  the  river.  He  was  the  owner 
of  this  lot  subject  to  a mortgage,  and  a sale  of  the  timber  upon  it — 
subject  to  both  of  which  the  purchaser  bought.  The  absence  of 
the  words  “ north  of  the  Kaministiquia  river”  affected  only  the 
question  of  registration;  it  did  not  render  the  deed  invalid,  and 
the  alterations  made  in  it  could  not  have  that  effect,  or  in  any 
manner  reconvey  the  land  to  the  plaintiff.  That  which  was  made 
in  fraud  of  the  purchaser  could  have  no  more  effect  than  if  it  had 
been  a simple  forgery. 

But  if  this  be  not  so,  and  however  the  deed  is  looked  at,  how  can 
the  plaintiff  recover  upon  the  clause  so  inserted,  and,  as  I have 
twice  before  said,  his  action  is  based  entirely  upon  it  ? 

If  the  alteration  in  the  description  is  to  be  considered  as  valid 
because  made  with  the  knowledge  and  consent  of  all  the  parties  to 
t,  the  registered  title  is  in  the  defendants  or  some  of  them.  If  it 
is  to  be  looked  upon  as  ineffectual,  still  it  is  in  them,  for  the  deed 
is  registered  upon  the  right  lot,  and  the  defendants  have  possession 
under  and  in  accordance  with  the  agreement  for  sale  made  by  the 
plaintiff.  And  even  if  it  were  assumed  that  no  title  ever  passed 
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under  the  deed,  that  it  is  altogether  invalid,  would  this  Court  in 
any  way  aid  the  plaintiff,  after  the  transaction  has  been  closed  and 
the  whole  purchase  money  paid  for  two  years,  and  after  the 
defendants  have  been  during  all  that  time  been  in  undisturbed 
and  undisputed  possession,  and  have  made  great  and  lasting 
improvements  upon  it;  and  would  it  allow  the  plaintiff  at  this 
stage  of  the  proceedings  to  set  up  an  entirely  new  claim,  entirely 
inconsistent  with  that  upon  which  this  action  is  based? 

Again,  assuming  that  the  clause  in  question  is  valid,  the  plaintiff 
is  still  obstructed  by  obstacles  of  a most  formidable  character.  If 
the  clause  be  a common  law  condition — as  it  seems  to  be — it  may 
be  contended  to  be  void  as  infringing  upon  the  rule  against  per- 
petuities. The  cases  as  far  as  they  have  gone  decide  that  a common 
law  condition  is  within  the  rule : see  In  re  Hollis  Hospital  and  Hague’s 
Contract,  [1899]  2 Ch.  540,  and  Re  Phelan,  Chan.  Divl.  Ct.  (Boyd, 
C.,  and  Meredith,  C.J.),  March,  1903,  not  reported;  whilst  if  it  be 
but  a covenant,  a plea  of  non  est  factum  might  be  an  answer  to  any 
claim  under  it,  for  the  deed  was  never  executed  by  the  purchaser : 
see  Credit  Fonder  Franco-Canadian  v.  Lawrie  (1896),  27  O.R.  498. 

The  plaintiff’s  attempt  to  make  a profit  of  the  crimes  of  others, 
affecting  him  no  more  than  any  of  the  public  at  large,  entirely  fails : 
without  considering  at  all  the  evidence  which  goes  to  prove  his 
acceptance  of  $25,  or  the  worth  of  $25,  for  foregoing  all  his 
objections. 


A.  H.  F.  L. 
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[IN  CHAMBERS.] 

Re  Robertson  and  Grand  Trunk  R.W.  Co. 

Mandamus — Railway  Company — Carriage  of  Passengers — Rates  and  Accom- 
modation— Statute  Incorporating  Grand  Trunk  Railway  Company — Juris- 
diction of  Board  of  Railway  Commissioners. 

Two  questions  must  be  found  in  favour  of  the  applicant  before  the  writ  of 
prerogative  mandamus  can  issue:  first,  has  the  applicant  a specific  legal 
right  to  the  performance  of  some  duty  by  the  respondent;  and,  second, 
will  the  applicant  without  the  benefit  of  the  writ  be  left  without  effectual 
remedy? 

Where  the  applicant  sought  a mandamus  to  compel  the  Grand  Trunk  Railway 
Company,  pursuant  to  sec.  3 of  their  Act  of  incorporation,  16  Viet.  ch.  27 
(C.),  to  run  a train  containing  third-class  carriages,  and  to  permit  the 
applicant  to  travel  therein  on  payment  of  a fare  not  exceeding  one  penny 
a mile: — 

Held,  that  the  applicant  had  an  adequate  remedy  under. the  provisions  of  the 
Dominion  Railway  Act,  1903  (secs.  8,  23,  25,  44,  214,  and  294,  being  specially 
referred  to),  and  that  that  remedy  could  be  more  conveniently  applied  and 
executed  under  the  direction  and  supervision  of  the  Board  of  Railway 
Commissioners  than  by  the  Court;  and  the  application  was  refused. 

This  was  an  application  by  one  Robertson  for  a prerogative 
writ  of  mandamus  directing  the  Grand  Trunk  Railway  Company  to 
run  every  day  throughout  the  length  of  their  line  at  least  one  train 
having  in  it  third-class  carriages,  and  to  compel  the  company  to 
permit  the  applicant  to  travel  in  such  third-class  carriage  on  pay- 
ment of  a fare  not  exceeding  one  penny  for  each  mile  travelled, 
as  provided  for  by  sec.  3 of  ch.  37  of  16  Viet.  (C.),  being  the  Act 
incorporating  the  company.* 

The  application  was  heard  by  Teetzel,  J.,  in  Chambers,  on 
the  5th  February,  1907. 

J.  W.  Curry , K.C.,  for  the  applicant. 

Wallace  Nesbitt , K.C.,  for  the  respondents. 

April  2.  Teetzel,  J.: — A prerogative  mandamus  is  preserved 
in  our  jurisprudence  for  the  extraordinary  cases  where  without  it 

* 3.  And  be  it  enacted,  that  the  gauge  of  the  said  railway  shall  be  five 
feet  six  inches;  and  the  fare  or  charge  for  each  first-class  passenger  by  any 
train  on  the  said  railway,  shall  not  exceed  two  pence  currency  for  each 
mile  travelled,  the  fare  or  charge  for  each  second-class  passenger  by  any  train 
on  the  said  railway,  shall  not  exceed  one  penny  and  one  halfpenny  currency 
for  each, mile  travelled,  and  the  fare  or  charge  for  each  third-class  passenger 
by  any  train  on  the  said  railway,  shall  not  exceed  one  penny  currency  for 
each  mile  travelled;  and  that  at  least  one  train  having  in  it  third-class  car- 
nages shall  run  every  day  throughout  the  length  of  the  line. 
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a party  would  be  left  without  an  effectual  remedy  to  compel  the 
performance  of  some  duty  in  which  the  applicant  is  interested  and 
to  the  performance  of  which  he  has  a specific  legal  right:  see 

Holmested  and  Langton’s  Judicature  Act,  3rd  ed.,  p.  77,  and  cases 
there  cited. 

Two  questions  must  be  found  in  favour  of  the  applicant  before 
the  writ  can  issue,  according  to  the  practice  of  the  Court,  which 
was  adopted  cotemporaneously  with  the  origin  of  the  writ  as  a 
judicial  proceeding,  and  has  been  uniformly  followed  since,  namely: 
Has  the  applicant  a specific  legal  right  to  the  performance  of  some 
duty  by  the  respondent,  and,  secondly,  will  the  applicant,  without 
the  benefit  of  this  writ,  be  left  without  effectual  remedy? 

In  reference  to  the  second  question,  it  is  stated  in  Tapping  on 
Mandamus,  p.  69  (*18):  “The  writ  of  mandamus  is  not  a writ 
grantable  of  right,  but  by  prerogative,  and,  amongst  other  things, 
it  is  . . . the  absence  or  want  of  a specific  legal  remedy,  which 

gives  the  Court  jurisdiction  to  dispence  it.  It  is  not  granted  to 
give  an  easier  or  more  expeditious  remedy;  but  only  where  there 
is  no  other  remedy,  being  both  legal  and  specific;  and  so  long  and 
uniformly  has  the  Court  adhered  to  this  doctrine,  and  refused  to 
grant,  or  if  granted  quashed,  the  writ  in  cases  where  there  is  a 
specific  legal  remedy,  either  at  common  law  or  by  Act  of  Parlia- 
ment, that  it  has  become  a principle  of  the  law  of  this  subject.  . . . 
Thus,  if  a statute  prescribe  a particular  remedy,  no  other  remedy 
can  be  taken,  and  therefore  in  such  a case  a mandamus  will  not 
lie.^ 

Unless  the  section  of  the  incorporating  Act  in  question  has  been 
superseded  or  repealed  by  the  subsequent  general  legislation  respect- 
ing railways,  which  was  supported  by  the  argument  of  counsel  for 
the  respondents,  I should  assume  that,  according  to  the  practice 
of  the  Courts  and  upon  the  authorities  cited  by  counsel  for  the 
applicant,  he  has  the  right  to  compel  the  performance  by  the  com- 
pany of  the  provisions  of  the  section  above  referred  to,  and  would 
be  entitled  to  a writ  of  mandamus,  unless  it  is  clear  that  he  has 
another  efficient  remedy  either  at  common  law  or  by  statute;  and 
this  involves  the  consideration  of  the  second  question.  As  to  this 
I am  clearly  of  the  opinion  that  under  the  provisions  of  the  Railway 
Act,  1903,  the  applicant  is  furnished  a specific  and  adequate  remedy 
for  the  grievances  complained  of. 
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Section  8 of  the  Act  constitutes  the  Board  of  Railway  Com- 
missioners a Court  of  Record,  with  an  official  seal. 

Section  23  is  as  follows: — 

“The  Board  shall  have  full  jurisdiction  to  inquire  into,  hear 
and  determine  any  application  by  or  on  behalf  of  any  party  in- 
terested : 

“ ( a ) Complaining  that  the  company,  or  any  person,  has  failed 
to  do  any  act,  matter  or  thing  required  to  be  done  by  this  Act, 
or  the  Special  Act,  or  by  any  regulation,  order  or  direction  made 
thereunder,  by  the  Governor  in  Council,  the  Board,  the  Minister, 
or  any  inspecting  engineer,  or  has  done  or  is  doing  any  act,  matter 
or  thing  contrary  to,  or  in  violation  of,  this  Act,  or  the  Special  Act, 
or  any  such  regulation,  order,  or  direction ; 

“ ( b ) Requesting  the  Board  to  make  any  order,  or  give'  any 
direction,  sanction  or  approval,  which  by  law  it  is  authorized  to 
make  or  give : 

“And  the  Board  may  order  and  require  any  company  or  person 
to  do  forthwith,  or  within  or  at  any  specified  time,  and  in  any 
manner  prescribed  by  the  Board,  so  far  as  is  not  inconsistent  with 
this  Act,  any  act,  matter  or  thing  which  such  company  or  person 
is  or  may  be  required  to  do  under  this  Act,  or  the  Special  Act,  and 
may  forbid  the  doing  or  continuing  of  any  act,  matter  or  thing 
which  is  contrary  to  this  Act,  or  the  Special  Act;  and  shall  have 
full  jurisdiction  to  hear  and  determine  all  matters  whether  of  law 
or  of  fact,  and  shall,  as  respects  the  attendance  and  examination 
of  witnesses,  the  production  and  inspection  of  documents,  the  en- 
forcement of  its  orders,  the  entry  on  and  inspection  of  property, 
and  other  matters  necessary  or  proper  for  the  due  exercise  of  its 
jurisdiction  under  this  Act,  or  otherwise  for  carrying  this  Act  into 
effect,  have  all  such  powers,  rights  and  privileges  as  are  vested  in 
a Superior  Court. 

“2.  The  decision  of  the  Board  upon  any  question  of  fact,  and 
as  to  whether  any  company,  municipality  or  person  is,  or  is  not, 
a party  interested  within  the  meaning  of  this  section,  shall  be 
binding  and  conclusive  upon  all  companies  and  persons,  and  in  all 
courts.” 

Section  25  authorizes  the  Board  to  make  orders  and  regulations 
regarding  the  operation  of  trains,  and,  inter  alia  ( g ),  “with  respect 
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to  any  matter,  act  or  thing  which  by  this  or  the  Special  Act  is 
sanctioned,  required  to  be  done,  or  prohibited.” 

Section  44  contains  provisions  for  appeal  to  the  Supreme  Court. 

See  also  secs.  214  and  294. 

Not  only  do  I think  that  adequate  remedy  is  provided  for  the 
applicant  under  the  provisions  of  the  Railway  Act,  1903,  but  that 
such  remedy  could  be  much  more  conveniently  applied  and  executed 
under  the  direction  and  supervision  of  the  Railway  Commission 
than  by  the  Court,  and,  therefore,  in  accordance  with  the  practice 
I have  alluded  to,  I must  refuse  the  application  with  costs. 

Reference  may  also  be  had  to:  Pasmore  v.  Oswaldtwistle  Urban 
District  Council,  [1898]  A.C.  387,  and  Attorney-General  v.  The 
President,  etc.,  of  the  Shire  of  Preston  (1902),  28  Victorian  L.R. 
402,  410. 


E.  B.  B. 


[DIVISIONAL  COURT.] 

House  v.  Brown. 

Sale  of  Goods — Incomplete  Contract — Statute  of  Frauds,  sec.  17 — Price — De- 
ferred Payments — Unsettled  Times  of  Payment — Future  Negotiations — 
Possession. 

A contract  in  writing  for  the  sale  of  goods  is  not  complete,  under  sec.  17  of  the 
Statute  of  Frauds,  where  although  the  price  is  stated  in  it  the  contract  shews 
upon  its  face  that  the  time  for  payment  is  left  to  be  settled  by  further  nego- 
tiations as  to  which  there  has  been  no  agreement;  and  the  fact  that  posses- 
sion of  the  goods  is  taken  under  the  terms  of  the  agreement  does  not  affect 
the  rights  of  the  parties. 

This  was  an  appeal  from  a judgment  of  the  county  court  of  the 
county  of  York  in  an  action  for  damages  for  breach  of  a contract 
for  the  sale  of  a machine  known  as  “ House  Cold  Tire  Setter,” 
in  which  the  plaintiff  had  judgment  for  the  price  as  mentioned 
in  the  contract. 


The  appeal  was  argued  on  the  5th  of  June,  1907,  before  a 
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Divisional  Court  composed  of  Meredith,  C.J.C.P.,  Teetzel  and 
Anglin,  JJ. 


F.  M.  Field , for  the  appeal,  contended  that  the  evidence  shewed 
that  the  bargain  was,  there  was  to  be  no  contract  if  the  machine 
was  not  satisfactory;  that  it  was  not  satisfactory  and  was  not 
accepted;  that  the  bargain  related  to  a certain  make  of  machine 
then  in  the  market,  but  that  a different  and  inferior  article  was 
supplied;  and  that,  in  any  event,  the  contract  was  not  complete, 
and  could  not  be  enforced:  he  referred  to  Curtis  v.  Pugh  (1847), 
10Q.B.  Ill;  24  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  1091  and  1092; 
29  Am.  & Eng.  Encyc.  of  Law,  872;  also  vol.  6,  p.  464;  Morgans. 
Griffith  (1871),  L.R.  6 Ex.  70;  Mundy  v.  Asprey  (1880),  13  Ch.  D. 
855;  May  v.  McDougall  (1890),  Cam.  Sup.  Ct.  Cases  449;  Scott  v. 
Melady  (1900),  27  A.R.  193;  Thompson  v.  Cameron  (1906),  27 
C.L.T.  130. 

The  Court  was  against  the  appeal  on  all  the  questions,  except 
the  completeness  or  incompleteness  of  the  contract,  and  called  on 
counsel  for  the  respondent  on  that  point. 

F.  E.  Hodgins,  K.C.,  for  the  respondent,  contended  it  was  not 
necessary  to  fix  the  price,  and  cited  Valpy  v.  Gibson  (1847),  4 C.B. 
837;  Hoadley  v.  McLaine  (1834),  10  Bing.  482,  at  p.  488;  Ashcroft 
v.  Morrin  (1842),  4 M.  & G.  450;  and  Tufts  v.  Poness  (1900),  32 
O.R.  51. 


July  11.  Anglin,  J.: — The  defendant  appeals  from  the  judg- 
ment of  Morgan,  junior  county  Judge,  holding  him  liable  to  pay  the 
sum  of  $145,  the  price  of  a “ House  Cold  Tire  Setter, ” by  way  of 
damages  for  breach  of  contract  to  purchase  the  same.  The  con- 
tract between  the  parties,  bearing  date  the  7th  April,  1906,  is  in 
the  following  terms : — 

“Order. 

“ (Cobourg,  Ont.)  April  7,  1906. 

“Julius  F.  House, 

Toronto,  Ont. 

“Sir, — I hereby  purchase  from  you  one  No.  One,  House  Cold 

Tire  Setter,  which  please  ship  to  me  at  Cobourg,  county  of 

on  or  about , 190.  . . .,  for  which 
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agree  to  pay  you  $145,  f.o.b.  Toronto,  Ont,  as  follows:  Cash  $45, 
and  I agree  to  execute  notes  as  follows: 


On  Note  for  $ 


ii  ( i <gj 


due 

(( 

(C 

u 

u 


u 
if i 
u 


190. . 

190. . 

190. . 

190. . 
190.  . 

190.. 

190. . 

190.. 


“Said  settlement  to  be  made  as  soon  as  I have  had  sufficient 
time  after  the  arrival  of  the  machine  at  destination  herein  men- 
tioned, to  see  that  it  is  in  proper  working  order,  or  your  repre- 
sentative calls  to  instruct  me  how  to  operate  it  should  the 
machine  be  found  to  be  defective:  in  either  case  I agree  to  notify 
you  immediately,  and  to  make  said  settlement  as  soon  thereafter 
as  it  is  repaired  or  replaced  with  a good  one. 

“The  title  to  this  machine  to  remain  in  Julius  F.  House  until 
above  notes  are  paid,  and  each  said  notes  to  bear  no  interest 

from  and  each  of  said  notes  shall  be  a lien  upon  said 

machine  until  paid. 

“I  give  this  order  with  the  understanding  that  you  are  to  ship 
me  this  machine  subject  to  your  printed  warranty,  providing  I 
operate  it  according  to  your  printed  instructions,  which  I hereby 
agree  to  do,  and  if  on  receipt  of  the  machine  I am  not  able  to  do 
the  work  claimed  for  it  I will  not  return  it,  but  immediately  apply 
to  you  for  instructions  necessary  to  operate  it,  and  in  the  event 
we  cannot  agree  as  to  the  machine  being  capable  of  doing  what 
you  claim  for  it  I hereby  agree  to  abide  by  the  decision  of  dis- 
interested arbitrators  selected  in  the  usual  way. 

“I  hereby  acknowledge  a copy  of  this  order  at  this  date. 
“Witness, 


E.  O. 


‘ Geo.  M.  Brown. 


“All  orders  taken  subject  to  the  approval  of  Julius  F.  House.” 

The  agent  of  the  vendor  communicated  to  the  defendant  a 
circular,  which  contained  the  following  clause:  “The  price  of 
House  Cold  Tire  Setter,  No.  1,  is  one  hundred  and  forty-five  dollars, 
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f.o.b.  cars  Toronto,  Canada.  Forty  dollars  cash,  balance  in  pay- 
ments as  may  be  agreed  on,  and  a discount  of  ten  dollars  will  be 
allowed  for  full  cash  settlement  within  ten  days  after  receipt  of 
machine.” 

By  the  evidence  taken  at  the  trial,  it  was  shewn  that  the  dates 
of  the  deferred  payments  were  to  be  agreed  upon  subsequently 
by  the  parties,  and  a letter  of  the  10th  April,  1906,  from  the  plain- 
tiff to  the  defendant  contained  this  sentence:  “I  note  that  you 
have  left  the  date  of  your  deferred  payments  to  be  decided  upon 
when  my  agent  calls  on  you  again.”  In  a letter  of  the  8th  May, 
1906,  to  the  defendant  the  plaintiff  again  refers  to  the  fact  that 
“the  times  and  amounts”  of  the  deferred  payments  are  still  to  be 
settled. 

The  machine  was  shipped  to  the  defendant  about  the  middle 
of  April,  and  was  taken  by  him  from  the  Grand  Trunk  station  at 
Cobourg  He  tested  the  machine,  and  on  the  10th  of  May  decided 
to  return  it,  writing  on  that  date  a letter  intended  for  the  plaintiff, 
which,  however,  did  not  reach  him  until  the  22nd  of  May.  In  this 
he  states  that  he  has  shipped  the  tire  setter  back  to  the  vendor, 
and  intends  to  cancel  his  order,  upon  the  ground  that  the  machine 
would  not  perform  the  work  required  of  it. 

The  present  action  was  begun  on  the  19th  of  July,  the  plaintiff 
claiming  to  recover  the  price  of  the  machine  sold  to  the  defendant, 
or,  in  the  alternative,  damages  for  breach  of  contract  to  accept 
and  pay  for  the  same. 

For  the  appellant  it  was  urged  that  the  evidence  shewed  a 
parol,  collateral  agreement  that  there  should  be  no  contract  be- 
tween the  parties  unless  the  machine  was  approved  of  after  test 
by  the  defendant;  that  the  machine  delivered  was  not  that  which 
was  ordered;  and  that  there  was  no  evidence  to  warrant  a finding 
that  the  machine  had  been  accepted  by  the  defendant. 

We  expressed  our  opinion,  in  the  course  of  the  argument,  that 
upon  none  of  these  grounds  could  the  appellant  succeed.  Counsel 
for  the  respondent  was  heard  only  upon  the  question  whether,  in 
view  of  the  fact  that  the  dates  and  amounts  of  the  deferred  pay- 
ments were  to  be  the  subject  of  further  agreement  between  the 
parties,  there  was  a binding  contract  of  sale,  for  breach  of  which 
the  plaintiff  would  be  entitled  to  damages. 

It  is  well-settled  law  that  to  render  a contract  of  sale  complete 
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there  must  be  a price  ascertained  or  ascertainable : Logan  v.  Mesurier 
(1847),  6 Moo.  PC.  116,  at  p.  132.  Where  the  agreement  makes 
no  reference  to  price,  the  law  will  infer  a contract  for  a reasonable 
price,  which  can  be  ascertained  by  a jury.  Where  the  parties 
agree  to  sell  for  a reasonable  price  without  more,  such  reasonable 
price  may  be  ascertained  in  like  manner.  But  it  is  otherwise 
where  the  agreement  specifies  a particular  mode  of  ascertaining 
the  price.  The  Court  cannot,  in  that  case,  compel  the  parties  to 
submit  to  any  other  mode  of  ascertainment;  and  where  the  mode 
of  ascertainment  provided  for  is  the  future  agreement  of  the  parties, 
an  essential  element  of  the  contract  of  sale  is  left  open,  and  there 
is  no  completed  contract  which  can  be  enforced:  Milnes  v.  Gery 
(1807),  14  Yes.  400. 

The  law  is  well  stated  in  Wittkowsky  and  R'ntels  v.  Wasson 
(1874),  71  N.C.  451,  from  the  report  of  which,  at  p.  456,  I extract 
the  following  paragraph: — 

“And  for  a like  reason,  the  price  to  be  paid  must  also  be  certain, 
or  some  guide  must  be  agreed  on  by  which  it  can  be  found  with 
certainty.  There  may  be  a sale  for  a reasonable  price,  in  which 
case,  if  the  parties  afterwards  differ,  the  price  must  be  made  certain 
by  the  verdict  of  the  jury.  Or  there  may  be  a sale  at  a price  to  be 
afterwards  fixed  by  valuers.  In  such  case,  if  the  valuers  refuse 
to  fix  the  price,  the  sale  is  considered  incomplete  or  else  as  rescinded 
by  the  refusal.  If,  indeed,  the  thing  sold  has  been  delivered  to 
the  vendee  and  consumed,  so  that  the  parties  cannot  be  put  in 
statu  quo,  the  vendee  is  liable  for  a reasonable  price:  Benjamin 
on  Sales,  69;  Clarke  v.  Westroppe,  18  C.B.  765.  But  there 
cannot  be  an  executed  sale,  so  as  to  pass  the  property,  where  the 
price  is  to  be  fixed  by  agreement  between  the  parties  afterwards, 
and  the  parties  do  not  afterwards  agree.  One  element  of  a sale 
is  wanting,  just  as  a different  element  would  be  if  the  thing  were 
not  ascertained.  If  in  such  case  the  thing  was  actually  delivered 
and  consumed,  the  vendee  would  be  liable,  not  upon  the  special 
imperfect  contract,  but  on  an  implied  contract  to  pay  a reasonable 
price.  In  Devane  v.  Fennell,  2 Ired.  36,  it  is  said  that  if  upon 
a contract  for  the  sale  of  goods  anything  remains  to  be  done  by 
the  vendor  to  ascertain  the  price,  etc.,  the  sale  is  incomplete,  and 
if  the  actual  possession  has  been  delivered  to  the  vendee,  it  is  still 
constructively  in  the  vendor.” 
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I am  unable  to  see  any  real  distinction  between  an  agreement 
which  leaves  the  price  to  be  fixed  by  future  negotiations  between 
the  parties  and  an  agreement  which  names  the  price,  but,  pro- 
viding for  deferred  payments,  relegates  to  future  negotiation  the 
.determination  of  the  times  and  amounts  of  such  deferred  pay- 
ments. It  will  be  noticed  that  in  the  memorandum  of  the  7th  of 
April,  above  quoted,  it  is  provided  that  the  deferred  payments 
shall  not  bear  interest.  Were  they  to  bear  interest,  the  length  of 
the  periods  within  which  they  should  be  made  might  be  of  great 
importance  to  both  vendor  and  purchaser;  but  with  a provision 
excluding  interest,  the  importance  of  this  undetermined  element 
is  much  increased .> 

That  the  want  of  a definite  provision  in  a contract  fixing  the 
amounts  and  dates  of  payment  of  deferred  instalments  of  purchase 
money  renders  a contract  incomplete  and  unenforceable,  where  it 
is  contemplated  that  these  matters  shall  be  the  subject  of  further 
negotiation  and  future  settlement  between  the  parties  themselves 
is  well  established:  Hussey  v.  Horne-Payne  (1879),  L.R.  4 App. 
Cas.  311;  Bristol,  Cardiff,  and  Swansea  Aerated  Bread  Co.  v.  Maggs 
(1890),  44  Ch.  D.  616;  Queen's  College  v.  Jayne  (1905),  10  O.L.R.  319. 

In  all  these  cases  the  Court  had  to  deal  with  contracts  made  by 
correspondence,  and  proceeded  upon  the  rule  that  the  whole  of 
that  which  has  passed  between  the  parties  must  be  taken  into 
consideration  in  determining  whether  or  not  there  is  a completed 
contract,  and  what  the  contract  is.  But  it  was  because  the  con- 
sideration of  the  entire  correspondence  made  it  manifest  that, 
although  the  price  was  fixed,  the  amounts  of  the  deferred  pay- 
ments and  the  dates  at  which  the  same  should  become  payable 
were  left  to  be  subsequently  agreed  upon  by  the  parties,  that  it 
was  held  that  there  was,  in  fact,  no  completed  agreement  between 
them. 

I can  see  no  distinction  in  principle  between  such  cases  and 
the  present,  where  the  memorandum  of  the  contract  itself  shews 
upon  its  face  that  the  amounts  and  due  dates  of  the  deferred  pay- 
ments were  left  to  be  settled  by  future  negotiations,  and  the  sub- 
sequent letters  of  the  vendor  (plaintiff)  shew  that  this  was  his 
understanding  of  the  situation. 

McGibbon  v.  Charlton , decided  in  the  Court  of  Appeal  for  Ontario 
on  the  24th  of  December,  1902,  and  not  reported,  is  a decision  to 
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the  like  effect.  In  that  case  the  price  was  ascertained,  but  the 
agreement,  as  found,  provided  that  payment  should  be  made 
within  ninety  days  from  shipment,  or,  if  the  purchasers  desired  more 
than  ninety  days  for  part,  interest  was  to  be  paid  on  such  part  after 
the  ninety  days.  Maclennan,  J.A.,  in  delivering  the  judgment  of  the 
Court,  pointed  out  that  it  was  left  uncertain  whether  credit  was  to 
be  given  for  ninety  per  cent,  or  ten  per  cent,  of  the  purchase  money, 
and  equally  uncertain  whether  the  period  of  credit  should  be 
short  or  long,  and  for  these  reasons  the  contract  was  held  to  be 
incomplete  and  unenforceable. 

In  Wardell  v.  Williams  (1886),  62  Mich.  50,  a contract  for  the 
sale  of  a farm  at  a fixed  price  provided  that  a portion  of  the  pur- 
chase money  should  be  paid  by  the  giving  of  a mortgage.  The 
agreement  further  stated  that  the  farm  had  been  subdivided  into 
lots;  that  the  parties  were  to  agree  to  the  valuation  of  each  lot; 
and  that  the  purchaser  should  be  entitled,  upon  payment  of  the 
amount  so  fixed  as  the  value  of  each  lot,  to  the  discharge  of  any 
lot  the  value  of  which  he  paid.  The  Court  held  that  this  contract 
was  incomplete  and  unenforceable,  in  the  absence  of  an  agreement 
as  to  the  value  of  the  several  lots.  Again,  in  Gates  v.  Nelles  (1886), 
62  Mich.  444,  a contract  for  the  sale  of  an  interest  in  a business 
at  a fixed  price  contained  a provision  that  the  purchaser  should 
give  “sufficient  security  for  the  payment  of  an  indebtedness  of  the 
business  and  of  the  purchase  price.”  This  was  held  to  be  an  in- 
complete and  unenforceable  agreement,  because  it  contemplated 
further  negotiations  and  agreement  as  to  the  sufficiency  of  the 
security  to  be  given. 

Nor  do  I see  that  the  fact,  that  the  purchaser  took  possession  of 
the  tire  setter  and  retained  it  for  a time,  for  the  purpose  of  making 
tests,  affects  the  rights  of  the  parties.  Possession  was  taken,  and 
the  machine  was  tested,  pursuant  to  the  terms  of  the  agreement 
made  between  the  parties;  it  cannot,  therefore,  in  my  opinion, 
be  ascribed  to  any  implied  contract  for  sale  at  the  price  named  in 
the  contract  or  at  a reasonable  price.  As  stated  in  WittJcowsky  & 
Rintels  v.  Wasson,  though  actual  possession  had  been  delivered  to  the 
vendee  under  a contract  which  is  incomplete,  it  is  still  constructively 
in  the  vendor,  the  parties  having  provided  that  there  should  be  a 
period  of  credit  to  be  fixed  by  themselves  by  subsequent  agreement. 
It  is  impossible  for  the  Court  to  substitute  itself  for  the  parties, 
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and,  making  for  them  an  agreement  which  they  have  not  made 
for  themselves,  to  determine  either  what  that  period  of  credit  shall 
be  or  that  there  shall  be  no  period  of  credit. 

In  my  opinion,  there  was  no  completed  contract  between  the 
parties,  and  the  plaintiff’s  action,  therefore,  fails. 

The  defendant,  however,  did  not  reject  the  machine  upon  the 
ground  that  there  was  no  contract,  but  insisted  on  other  rights, 
which  he  failed  to  establish.  It  is  impossible  to  say,  what  position 
the  plaintiff  would  have  taken  had  the  defendant  at  the  outset 
asserted  that  there  was  no  completed  contract.  This  point  was 
merely  mentioned  in  the  course  of  the  trial  before  the  learned 
county  Judge.  The  defendant  entirely  failed  upon  what  were  his 
main  grounds  of  defence.  He  retained  the  machine  for  an  undue 
length  of  time,  and,  if  the  contract  had  been  complete  and  binding 
upon  him,  returned  it  in  violation  of  his  agreement  not  to  do  so, 
but  to  allow  the  plaintiff  an  opportunity  to  demonstrate  its  capacity 
to  do  the  work  required  of  it.  Having  regard  to  all  the  circum- 
stances, it  would  appear  to  be  equitable  that  neither  party  should 
have  any  costs  of  the  action.  But  the  plaintiff,  having  unsuccess- 
fully opposed  the  defendant’s  appeal,  should  pay  the  costs  thereof 
to  the  defendant. 

Meredith,  C.J.,  and  Teetzel,  J.,  concurred. 

G.  A.  B. 
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[RIDDELL,  J.] 

Marriott  v.  Brennan. 

Contract — Sale  of  Land — Agent’s  Commission. 

The  defendant  employed  the  plaintiffs,  real  estate  agents,  to  sell  certain 
property  at  a certain  price,  agreeing  to  pay  a commission.  They  procured 
a purchaser  able  and  willing  to  pay  the  price,  and  submitted  a written  offer. 
On  receipt  of  the  offer,  defendant,  making  no  objection  to  it,  said  he  wanted 
to  look  into  the  matter,  and  used  the  offer  as  a lever  to  close  a pending 
offer  of  his  own  to  another  party  at  the  same  price,  in  order  to  save  the 
commission : — 

Held,  that  plaintiffs  had  done  all  they  were  called  upon  to  do  when  they 
obtained  a purchaser  ready  and  willing  to  purchase,  and  that  they  were 
entitled  to  their  commission. 

Sibbald  v.  The  Bethlehem  Iron  Co.  (1881),  83  N.Y.  378,  at  p.  383,  specially 
referred  to. 

This  was  an  action  by  a firm  of  real  estate  agents  for  their  com- 
mission for  sale  of  certain  land  belonging  to  the  defendant,  under 
the  circumstances  set  out  in  the  judgment. 

The  action  was  tried  at  Ottawa  on  the  3rd  of  June,  1907,  before 
Riddell,  J.,  without  a jury. 

R.  G.  Code,  for  the  plaintiffs. 

E.  J.  Daly,  for  the  defendant. 

June  6.  Riddell,  J.: — The  defendant  employed  the  plaintiffs, 
who  are  a firm  of  real  estate  agents,  to  sell  certain  property  of  his 
in  Ottawa  at  $9,000,  for  which  they  were  to  be  paid  by  him  2\  per 
cent. — i-e.,  $225 — commission. 

They  procured  a purchaser  able  and  willing  to  pay  the  price, 
and  submitted  a written  offer  from  him  to  the  defendant.  The 
defendant  had  in  January  given  a written  option  to  Latch- 
ford  to  sell  him  the  property  at  $9,000,  which  option  expired 
15th  February.  About  the  time  at  which  the  option  expired,  it 
was  renewed  till  the  1st  March.  This  was  a mere  offer  to  sell, 
without  consideration,  and  in  no  way  prevented  the  defendant 
from  selling  to  anyone  else  if  he  felt  so  inclined. 

On  Wednesday,  February  27th,  McClenaghan,  the  proposed  pur- 
chaser, signed  an  offer  to  purchase  the  property;  and  this  was 
taken  by  Acres,  one  of  the  plaintiffs,  to  the  defendant,  Thursday, 
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February  28th.  The  defendant  made  no  objection  to  the  terms  of 
the  offer  to  purchase,  but  said  that  he  wanted  to  look  into  the 
matter.  Beyond  any  question,  he  desired  to  make  use  of  the  offer 
of  McClenaghan  as  a lever  to  move  Latchford  to  purchase,  and 
thereby,  if  possible,  avoid  the  payment  of  any  commission. 

He  went  to  Latchford,  told  him  that  he  had  an  offer  for  the 
property,  and  that  if  Latchford  wanted  it,  he  would  have  to  act  at 
once.  Latchford  bought,  and  thereupon  the  defendant  telephoned 
the  plaintiffs  that  he  had  sold  to  another. 

I find  the  above  as  facts,  and  would  add  that  I consider  the 
evidence  of  all  the  witnesses,  except  the  defendant,  worthy  of 
belief.  I do  not  accept  the  evidence  of  the  defendant  where  it  is 
uncorroborated. 

Many  cases  have  been  decided  under  not  dissimilar  circum- 
stances as  to  the  rights  of  an  agent  for  sale  when  the  land  is 
not  sold  to  the  person  desiring  to  purchase  procured  by  him. 
These  rights  will,  of  course,  depend  upon  the  exact  words  of 
the  contract.  For  example,  if,  as  in  Adamson  v.  Yeager  (1884), 
10  A.R.  477,  the  contract  is  that  the  agent  is  entitled  to 
commission  only  when  the  property  is  disposed  of,  he  cannot 
sue  for  commission  at  all,  but  only  for  a quantum  meruit.  So, 
as  in  Topping  v.  Healey  (1862),  3 F.  & F.  325,  if  the  contract 
is  for  the  principal  to  pay  a commission  if  he  procures  a loan; 
or  as  in  Prickett  v.  Badger  (1856),  1 C.B.N.S.  296,  where  the 
agent  was  to  look  out  for  a purchaser,  stipulating  for  a com- 
mission of  1\  per  cent,  of  the  purchase  money;  or  as  in  Bull 
v.  Price  (1831),  7 Bing.  237,  where  the  contract  was  to  give  the 
agent  2 per  cent,  on  the  sum  obtained.  In  all  such  cases  the  agent 
is  driven  to  a quantum  meruit.  But  if  the  contract  were  that  he 
is  to  find  a purchaser  able  and  willing  to  purchase  at  the  stipulated 
price,  then,  if  he  find  such  purchaser,  he  has  done  all  that  he  is 
called  upon  to  do  to  earn  his  commission:  MacKenzie  v.  Champion 
(1885),  12  S.C.R.  649,  at  p.  655. 

I think  that  the  plaintiffs  had  done  all  they  were  called  upon 
to  do  when  they,  on  February  28th,  produced  a purchaser  ready 
and  willing  to  purchase;  and  the  conduct  of  the  defendant  incon- 
sistent with  fair  dealing. 

The  case  of  Sibbald  v.  The  Bethlehem  Iron  Co.  (1881),  83  N.Y. 
378,  is  cited  with  approval  by  the  Court  of  Appeal  in  Adamson  v. 
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Yeager,  and  it  is  much  relied  upon  by  the  defendant.  But  I think 
it  is  fatal  to  the  defendant’s  contention.  At  p.  383  the  Court,  after 
speaking  of  the  failure  of  the  agent  to  bring  about  a sale  and  the 
consequent  want  of  right  to  recover  commission,  goes  on  to  say: 
“This,  however,  must  be  taken  with  one  important  and  necessary 
limitation.  If  the  efforts  of  the  broker  are  rendered  a failure  by 
the  fault  of  the  employer;  if  capriciously  he  changes  his  mind 
after  the  purchaser,  ready  and  willing,  and  consenting  to  the  pre- 
scribed terms,  is  produced,  . . . then  the  broker  does  not 

lose  his  commissions.” 

Whether  in  the  present  case — as  I think — the  plaintiffs  were  only 
to  find  the  purchaser,  and  have,  therefore,  done  everything  they 
were  bound  to  do  to  earn  their  commission  or  commissions,  or 
whether  they  were  entitled  only  to  a quantum  meruit  or  to  damages, 
I think  immaterial.  A proper  amount  to  award  as  damages  for 
breach  of  the  implied  agreement  to  accept  a purchaser  found  by 
the  plaintiffs  is  $225;  a proper  amount  to  allow  for  the  work  done 
by  them  is  equally  $225;  and,  however  the  case  be  put,  the  plaintiffs 
are  entitled  to  receive  $225  from  the  defendant. 

It  is,  however,  claimed  that  the  offer  to  purchase  is  not  such  as 
was  contemplated.  The  defendant  made  no  objection  to  the  terms 
of  the  offer.  No  evidence  is  given  that  this  is  not  the  usual  form 
of  offer,  and  there  is  no  foundation  for  the  argument  that  the  offer 
is  for  a small  part  of  the  purchase  money  to  be  paid  in  cash  and 
the  balance  in  ten  days. 

It  will  be  seen  that,  on  reflection,  I have  not  been  able  to  place 
as  favourable  a construction  upon  the  defendant’s  conduct  as  I 
indicated  at  the  trial. 

I am  glad  to  find  that  the  authorities  do  not  compel  me  to  allow 
the  defendant  to  take  advantage  of  efforts  of  the  plaintiffs  without 
paying  for  them,  as  he  clearly  intended  to  do. 

There  will  be  judgment  for  the  plaintiffs  for  $225  and  costs  on 
the  proper  scale;  any  amendments  may  be  made  to  the  record  the 
plaintiffs  may  be  advised  to  make. 
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[RIDDELL,  J.] 


Sovereign  Bank  v.  The  International  Portland  Cement  Co. 


Chose  in  Action — Assignment  of  Moneys  Under  a Contract  to  Secure  Ad- 
vances— Interpleader  Issue — Equitable  Assignment — Notice — Right  to 
Moneys. 

A firm  of  contractors  having  a contract  with  a town  desiring  advances  from  a 
bank  assigned  ‘ 1 all  or  any  money  or  moneys  due  or  which  may  become  due 
from  the  corporation  of  the  town/’  and  thereafter  the  cheques  for  all  moneys 
coming  to  the  contractors,  payable  to  their  order,  were  handed  to  the  bank. 
The  contractors  subsequently  by  assignment  as  follows:  “We  hereby,  for 
and  in  consideration  of  advances  heretofore  made  . . . assign,  transfer 

and  make  over  to”  (another  branch  of  the  same  bank)  “as  a general  and 
continuing  collateral  security,  balance  of  the  account”  against  the  town 
assigned  to  the  bank. 

It  was  admitted  that  the  bank  knew  that  there  was  but  one  contract  upon 
which  the  contractors  would  be  entitled  to  receive  money  from  the  town, 
and  that  the  assignments  were  simply  taken  as  security  for  the  advances 
made  or  to  be  made  to  the  contractors: — 

Held , that  the  assignments  to  the  bank  were  good  equitable  assignments,  and 
that  no  notice  of  them  to  the  town  was  necessary. 

This  was  an  interpleader  issue,  between  the  Sovereign  Bank 
and  the  International  Portland  Cement  Company,  to  try  the  right 
to  certain  moneys  payable  by  the  corporation  of  the  town  of  Perth 
to  the  firm  of  Clement  and  Leal,  contractors  for  certain  paving 
work  for  the  town,  which  moneys  had  been  assigned  to  the  bank 
as  set  out  in  the  judgment. 

The  issue  was  tried  on  the  3rd  of  June,  1907,  at  Ottawa,  before 
Riddell,  J.,  without  a jury. 


J.  A.  Ritchie  and  C.  J.  Foy,  for  the  Bank. 

J.  F.  Orde,  for  the  company. 

June  6.  Riddell,  J.: — A firm  of  Clement  and  Leal  had  a con- 
tract for  paving  with  the  corporation  of  the  town  of  Perth.  De- 
siring an  advance  from  the  Sovereign  Bank,  they  went  to  the 
agency  of  the  bank  at  Perth,  and  arranged  to  give  an  assignment 
of  all  moneys  due  or  to  become  due  from  the  town  under  their  con- 
tract, as  security  for  the  repayment  of  advances  to  be  made  them. 
A document  was  executed  by  them  as  follows:— 
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Memorandum. 

“From  The  Sovereign  Bank  of  Canada, 

Perth,  Ont., 

To  the  Corporation  of  the  Town  of  Perth. 

July  21,  1906. 

“We  hereby  assign,  transfer  and  make  over  to  the  Sovereign 
Bank  of  Canada  any  money  or  moneys  due  or  which  may 
become  due  from  the  corporation  of  the  town  of  Perth. 

“ (Sgd.)  Clement  & Leal. 

“Witness,  T.  A.  Wicks.”  “(Sgd.)  S.  C.  Clement. 

“ (Sgd.)  H.  Leal. 

Notice  was  given  as  follows: — - 

“From  the  Sovereign  Bank  of  Canada, 

Perth,  Ont., 

To  the  Town  Clerk,  Perth,  Ont. 

July  23,  1906. 

“Dear  Sir: — Please  note  that  we  have  taken  an  order  from 
Messrs.  Clement  and  Leal  for  any  moneys  which  may  become  due 
them  from  the  corporation  of  the  town  of  Perth, 

If  you  hand  us  the  cheques,  we  will  see  that  they  are  properly 
endorsed  by  them. 

“Yours  truly, 

“ (Sgd.)  C.  A.  MacMahon, 

“Manager.” 

The  following  day  the  clerk  of  the  town  came  into  the  bank, 
and  asked  to  see  the  order.  This  was  shewn  to  and  examined  by 
him;  and  thereafter  the  moneys  to  which  the  contractors  became 
entitled  were  paid  by  cheques  drawn  to  their  order,  but  handed  to 
the  bank.  The  contractors  were  entitled  on  account  of  this  one 
contract  only  to  receive  anything  from  the  town,  of  which  fact  the 
bank  manager  was  fully  aware. 

The  contractors  lived  in  Marmora;  and  on  November  12th  they 
made  an  assignment  in  Marmora  in  the  following  words: — 
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“ Marmora,  Nov.  , 1906. 

"To  the  Corporation  of  the 
Town  of  Perth  and  to 
The  Sovereign  Bank  of  Canada,  Perth. 

“We  hereby,  for  and  in  consideration  of  advances  heretofore 
made  to  the  undersigned,  assign,  transfer  and  make  over  to  the 
Sovereign  Bank  of  Canada,  Marmora  Branch,  as  a general  and 
continuing  collateral  security,  balance  of  the  account  against  the 
corporation  of  the  town  of  Perth,  now  assigned  to  the  Sovereign 
Bank  of  Canada,  Perth  Branch. 
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“Signed  at  Marmora  this  12th  day  of  November,  1906.” 

“ (Sgd.)  Clement  & Leal, 

“Witness,  J.  A.  Beatson.”  per  W.  H.  Leal. 

“ (Sgd.)  W.  H.  Leal. 

“ (Sgd.)  S.  C.  Clement. 


This  document  was  sent  to  the  manager  of  the  Sovereign  Bank 
at  Perth,  with  a request  that  it  should  be  shewn  to  the  officials  of 
the  town;  but  this  was  not  done.  The  bank  manager  at  Marmora 
also  knew  that  there  was  but  one  contract  from  which  Clement  & 
Leal  would  become  entitled  to  receive  money  from  the  town. 


Moneys  were  advanced  from  time  to  time  by  the  Perth  Branch 
after  the  execution  of  the  above  assignment  to  them;  but  none 
by  the  Marmora  Branch  after  the  execution  of  the  assignment  last 
set  out  above.  To  the  Perth  branch  some  $2,000  is  still  owing, 
and  to  the  Marmora  branch  about  $1,060,  with  interest  added  in 
each  case. 

The  International  Portland  Cement  Company  obtained  judg- 
ment against  Clement  & Leal,  28th  November,  1906,  for  $1,195.22 
and  costs,  taxed  at  $56.88,  and  procured  a garnishing  order  the 
18th  December,  whereby  the  town  was  ordered  to  pay  the  sum  of 
$2,290.50,  part  of  the  moneys  now  in  their  hands,  and  by  them 
owing  or  payable  to  Clement  & Leal,  into  the  hands  of  the  sheriff 
of  the  county  of  Lanark,  under  sec.  37  of  the  Creditors’  Relief  Act, 
R.S.O.  1897,  ch.  78;  as  also  any  further  sum  that  might  become 
due  to  the  contractors.  A number  of  creditors  of  Clement  & Leal 
also  obtained  judgment  against  them  in  the  division  court,  and 
on  6th  May,  1907,  an  order  was  made  by  the  local  judge  at  Perth 
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for  an  interpleader  issue,  wherein  the  International  Company  should 
represent  all  the  judgment  creditors,  and  the  issue  to  be  tried 
should  be  whether  the  moneys  paid  in  or  to  be  paid  in  to  the  sheriff 
were  the  property  of  the  Sovereign  Bank  of  Canada  as  against  these 
judgment  creditors. 

The  foregoing  facts  appeared  at  the  trial. 

The  first  matter  which  at  the  trial  received  attention  is  the 
question  whether  the  assignments  are  within  sec.  58  (5)  of  the 
Judicature  Act.  This  sub-section  was  introduced  by  60  Viet., 
ch.  15,  sec.  5,  and  is  totidem  verbis  the  English  sec.  25  (6)  of  the 
Judicature  Act  of  1873  (36  & 37  Viet.,  ch.  66).  There  have  been 
many  decisions  upon  the  sub-section  in  the  English  Act,  by  which 
decisions  I am,  of  course,  bound:  Trimble  v.  Hill  (1879),  5 App. 
Cas.  342,  at  p.  344.  I have  not  found  it  easy  to  reconcile  all  the 
cases.  It  is  to  be  noted  that  the  assignment  must  be  an  absolute 
one,  not  purporting  to  be  by  way  of  charge  only,  and  to  be  of  a debt 
or  other  legal  chose  in  action. 

At  the  trial  it  was  admitted  by  both  bank  managers  that  the 
assignments  they  took  were  simply  security  for  the  repayment  of 
the  advances  they  made  or  should  make.  At  first  glance  this 
would  seem  to  bring  them  within  The  Mercantile  Bank  of  London, 
Limited  v.  Evans,  [1899]  2 Q.B.  613.  There  the  document  read: 
“In  consideration  of  your  placing  to  my  credit  to-day  the  sum  of 
£200,  I hereby  assign  to  you  the  whole  of  my  rights  and  interest 
under  the  agreement  dated  1st  June,  1897  ...  as  security  for 

the  repayment  on  demand  of  the  said  sum  of  £200,  and  any  further 
sum  or  sums  that  you  may  from  time  to  time  hereafter  advance  to 
me  either  directly  or  by  way  of  over-draft  or  otherwise  howsoever, 
etc.”:  p.  613.  It  was  held  by  Bruce,  J.,  at  the  trial,  that  this  was 
an  absolute  assignment  within  the  Judicature  Act,  but  this  decision 
was  reversed  by  the  Court  of  Appeal. 

A.  L.  Smith,  L.J.,  p.  617,  after  discussing  the  case  of  Comfort 
v.  Betts,  [1891]  1 Q.B.  737,  where  the  assignment  was  in  terms 
absolute,  and  the  Court  held  that  the  assignment  being  absolute  in 
terms,  it  was  not  cut  down  by  reason  of  there  being  a trust  in 
respect  of  the  proceeds  of  the  debt  assigned,  and  the  case  of  Tancred 
v.  Delagoa  Bay  Ry.  Co.  (1889),  23  Q.B.D.  239 — a mortgage  case — 
goes  on  to  say“The  present  is  not  a mortgage,  for  there  was  no 
absolute  assignment  of  the  benefit  of  the  contract  at  all,  but  merely 
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an  assignment  sufficient  to  secure  the  repayment  of  the  £200 — 
that  is,  an  assignment  pro  tanto  is  not  an  absolute  assignment  of 
the  benefit  of  the  whole  contract.”  In  the  result  of  that  judgment 
the  Lord  Chancellor  (Lord  Halsbury)  agreed.  Vaughan  Williams, 
L.J.,  p.  617,  says:  “This  is  not  the  case  where  a debt  has  accrued 
under  a contract,  and  there  has  been  an  assignment  of  that  debt. 
It  seems  to  me  to  be  an  attempt  to  cut  an  entire  contract  into  two 
parts,  and  to  assign  a part  of  that  contract.”  This  case  was  decided 
after  that  of  Durham  Brothers  v.  Robertson,  [1898]  1 Q.B.  765,  also 
in  the  Court  of  Appeal. 

Chitty,  L.J.,  with  the  result  of  whose  judgment  A.  L.  Smith 
and  Collins,  L.JJ.,  concurred,  says,  p.  771:  “To  bring  a case  within 
the  sub-section  . . . It  is  requisite  that  the  assignment  should 

be,  or,  at  all  events,  purport  to  be,  absolute,  but  it  will  not  suffice 
if  the  assignment  purport  to  be  by  way  of  charge  only.”  Dis- 
cussing the  case  of  Tancred  v.  Delagoa  Bay  Ry.  Co.,  in  which  it 
was  held  that  a mortgage  fell  within  the  enactment,  he  says,  p.  772: 
“It  appears  to  me  that  the  decision  of  the  Divisional  Court  was 
quite  right.  The  assignment  of  the  debt  was  absolute;  it  pur- 
ported to  pass  the  entire  interest  of  the  assignor  in  the  debt  to  the 
mortgagee,  and  it  was  not  an  assignment  purporting  to  be  by  way 
of  charge  only.  ...  I think  that  the  principle  of  the  decision 
ought  not  to  be  confined  to  the  case,  where  there  is  an  express  pro- 
vision for  re-assignment.  Where  there  is  an  absolute  assignment  of 
the  debt,  but  by  way  of  security,  equity  would  imply  a right  to  a 
re-assignment  on  redemption,  and  the  sub-section  would  apply  to 
the  case  of  such  an  absolute  assignment.”  This  case,  though  cited 
in  The  Mercantile  Bank  of  London,  Limited  v.  Evans,  [1899]  2 Q.B., 
613,  is  not  mentioned  in  the  judgment.  It  may  not  be  obvious  how, 
if  what  I have  just  quoted  from  the  judgment  of  Chitty,  L.J.,  be 
law,  the  assignment  in  the  Evans  case  should  not  come  within  the 
sub-section — the  form,  one  would  think,  must  be  immaterial  in 
such  cases. 

Cozens-Hardy,  L.J.,  in  Hughes  v.  Pump  House  Hotel  Company, 
Limited  [1902]  2 K.B.  190,  at  p.  197,  considers  the  two  cases  not 
to  be  inconsistent.  He  says:  “ On  the  construction  of  the  particu- 
lar document  before  them,  (in  the  Evans  case),  the  Court  held  that 
there  was  not  an  assignment  of  the  whole  debt.  ...  If,  on 
the  construction  of  the  document,  it  appears  to  be  an  absolute 
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assignment,  though  subject  to  an  equity  of  redemption,  expressed 
or  implied,  it  cannot,  in  my  opinion,  be  material  to  consider  what 
was  the  consideration  for  the  assignment,  or  whether  the  security 
was  for  a fixed  and  definite  sum,  or  for  a current  account.  In 
either  case  the  debtor  may  safely  pay  the  assignee,  and  he  is  not 
concerned  to  inquire  into  the  state  of  the  accounts  between  the 
assignor  and  assignee.”  The  document  in  question  in  the  Hughes 
case  was  as  follows  : “In  consideration  of  your  continuing  a 
banking  account  with  me  . . . and  by  way  of  continuing 

security  to  you  for  all  moneys  due  or  to  become  due  to  you  . . . 
I hereby  assign  to  you  all  moneys  due  or  to  become  due,  to  me 

from  the  Pump  House  Hotel  Co.  Ltd under  or  by 

virtue  of  a certain  contract  dated  November  1,  1899.  . . 

p.  191.  It  was  held,  reversing  Wright,  J.,  by  the  Court  of  Appeal, 
composed  of  Mathew  and  Cozens-Hardy,  L.JJ.,  that  this  instru- 
ment had  the  effect  of  passing  the  whole  right  and  interest  of  the 
assignor  in  the  moneys  payable  under  the  contract  to  the  assignees 
by  way  of  security,  and,  therefore,  it  was  an  absolute  assignment 
(not  purporting  to  be  by  way  of  charge  only)  within  the  meaning  of 
the  sub-section. 

Mathew,  L.J.,  says,  p.  193:  “In  every  case  of  this  kind,  all  the 
terms  of  the  instrument  must  be  considered;  and,  whatever  may 
be  the  phraseology  adopted  in  some  particular  part  of  it,  if,  on 
consideration  of  the  whole  instrument,  it  is  clear  that  the  intention 
was  to  give  a charge  only,  then  the  action  must  be  in  the  name  of 
the  assignor;  while,  on  the  other  hand,  if  it  is  clear  from  the  instru- 
ment as  a whole,  that  the  intention  was  to  pass  all  the  rights  of 
the  assignor  in  the  debt  or  chose  in  action  to  the  assignee,  then  the 
case  will  come  within  sec.  25,  and  the  action  must  be  brought  in 
the  name  of  the  assignee.”  Again,  p.  194,  the  learned  Judge 
(Wright,  J.)  appears  to  have  been  of  the  opinion  that  the  assign- 
ment was  not  absolute,  but  purported  to  be  by  way  of  charge  only, 
because  the  object  was  that  it  should  be  a continuing  security  for 
such  amount  as  might  from  time  to  time  be  due  from  the  assignor 
to  his  assignee.  But  if  that  were  the  true  criterion,  it  might  equally 
well  be  argued  that  a mortgage  is  not  an  absolute  assignment, 
because  under  a mortgage  it  may  become  necessary  to  take  an 
account  in  order  to  ascertain  how  much  is  due;  but  though  a 
mortgage  is  only  a security  for  the  amount  which  may  be  due,  it  is 
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nevertheless,  an  absolute  assignment,  because  the  whole  right  of 
the  mortgagor  in  the  estate  passes  to  the  mortgagee.”  Discussing 
the  cases  of  Comfort  v.  Betts , [1891]  1 Q.B.  737,  and  Durham  Brothers 
v.  Robertson , [1898]  1 Q.B.  765,  he  points  out  that  if  by  the  terms  of 
the  instrument  the  whole  interest  of  the  assignor  was  intended  to  be 
conveyed  to  the  assignee,  the  subsequent  creation  of  trusts  does 
not  derogate  from  the  absolute  character  of  the  assignment.  Re- 
ferring to  the  Evans  case  and  that  of  Jones  v.  Humphreys,  [1902] 

1 K.B.  10,  he  says:  “In  each  of  those  cases  general  terms  were  used 
in  making  the  assignment,  but,  when  the  whole  instrument  was 
looked  at,  it  appeared  that  what  was  intended  was  only  to  assign 
so  much  of  the  debt  or  chose  in  action  as  would  provide  security 
for  a debt,  in  the  one  case  of  £200  and  in  the  other  of  £22  10s. 
Upon  this  becoming  apparent,  it  was  held  that  the  true  character 
of  the  interest  given  was  that  of  a charge  only:”  p.  195. 

Both  the  learned  Lords  Justices  lay  much  stress  upon  the  form 
of  the  instrument,  and  Cozens-Hardy,  L.J.,  ends  by  saying  (p.  198) : 
“The  real  question,  and,  in  my  opinion,  the  only  question,  is  this: 
Does  the  instrument  purport  to  be  by  way  of  charge  only?  . . . 
In  my  opinion  that  document  is  an  absolute  assignment,  and  does 
not  purport  to  be  by  way  of  charge  only.  It  assigns  all  moneys 
due  or  to  become  due  under  the  contract.”  The  test  would  seem 
to  be:  Does  the  document  purport  to  assign  all  the  debt,  though 
that  may  be  simply  security  for  a possibly  smaller  sum : or  does  it 
purport  to  assign  only  sufficient  of  the  debt  to  secure  the  amount 
of  the  advance?  I have  already  pointed  out  that  Cozens-Hardy, 
L.J.,  considers  that  the  Evans  case  was  decided  as  it  was  because 
the  Court  held  that  there  was  not  an  assignment  of  the  whole  debt. 

It  is  not,  however,  in  the  view  I take  of  the  present  case,  neces- 
sary to  decide  whether  the  assignments  to  the  bank  fall  within  the 
sub-section,  if  they  can  be  considered  good  equitable  assignments. 
If  they  are,  since  the  creditors  can  take  no  higher  rights  than  the 
debtor,  the  assignments  must  prevail  here:  Thomson  & Avery  v. 
Macdonnell  (1906),  13  O.L.R.  653;  Neale  v.  Molineux  (1847), 

2 C.  & K.  672 ; and  the  fact  that  the  money  is  in  custodia  legis  does 
not  injure,  but,  if  anything,  assists,  the  bank. 

That  the  statute  has  not  affected  the  principles  of  equitable 
assignment  is  clear:  Durham  Brothers  v.  Robertson,  [1898]  1 Q.B.  765, 
per  Chitty,  L.J.,  at  pp.  769,  770;  Hughes  v.  Pump  House  Hotel  Com- 


Riddell,  J. 
1907 

Sovereign 

Bank 

v. 

The  Inter- 
national 
Portland 
Cement 
Co. 


518 


ONTARIO  LAW  REPORTS. 


[VOL. 


Riddell,  J. 
1907 

Sovereign 

Bank 

v. 

The  Inter- 
national 
Portland 
Cement 
Co. 


pany  [1902]  2 K.B.  190,  per  Cozens-Hardy,  L.J.,  at  p.  196;  Alexander 
v,  Steinhardt,  Walker  & Co.,  [1903]  2 K.B.  208;  Lane  v.  The  Dungan- 
non Agricultural  Driving  Park  Association  (1892),  22  O.R.  264;  Quick 
v.  Township  of  Colchester  South  (1899),  30  O.R.  645;  Elgie  v.  Edgar 
(1907),  9 O.W.R.  614;  Re  McRae  Estate  (1903),  6 O.L.R.  238, 
with  many  other  cases,  place  this  beyond  doubt. 

Notice  is  not  required  to  perfect  the  transfer  as  between  assignor, 
assignee,  and  debtor — the  effect  and  object  of  notice  being  to  pro- 
tect the  assignee  against  further  assignments  or  any  right  of 
set-off,  and  secure  the  debtor  against  other  claims:  Rennie  v. 
Quebec  Bank  (1900),  1 O.L.R.  303,  and  cases  cited  on  p.  308. 

The  want  of  notice  in  the  case  of  the  Marmora  assignment 
becomes  immaterial  if  that  be  a good  equitable  assignment. 

In  view  of  the  decisions  in  Lane  v.  The  Dungannon  Agricultural 
Driving  Park  Association  and  E gie  v.  Edgar,  in  our  own  courts, 
and  of  such  cases  as  Tailby  v.  The  Official  Receiver  (1888),  13  App. 
Cas.  523,  in  England,  I think  it  impossible  to  say  that  either  of  the 
documents  held  by  the  bank  is  not  a perfectly  good  equitable 
assignment. 

Without  deciding  whether  the  bank  could  in  eithercase  have  sued 
the  town  without  adding  the  assignors  as  plaintiffs,  I must  hold 
that  the  money  paid  in  and  to  be  paid  in  to  the  sheriff  is  the  money 
of  the  bank. 

Under  Con.  Rule  1114,  I am  to  dispose  of  the  whole  interpleader 
proceedings.  The  defendants  will  pay  the  costs  of  the  sheriff  and 
of  the  plaintiffs  of  the  application  for  interpleader  and  all  proceed- 
ings leading  up  to  the  order,  also  the  costs  of  the  issue,  trial  and 
judgment.  The  sheriff  will  pay  to  the  plaintiffs,  out  of  the  moneys 
in  his  hands,  sufficient  to  pay  the  amount  of  'their  claims,  with 
interest,  but  not  any  part  of  the  costs  (which  should,  in  no  event, 
come  out  of  the  moneys  in  the  sheriff’s  hands) ; the  remainder  will 
be  applied  according  to  the  Creditors’  Relief  Act.  The  fees  of  the 
sheriff,  poundage,  etc.,  so  far  as  they  are  applicable  to  any  moneys 
to  which  the  bank  is  declared  entitled,  are  not  to  be  paid  out  of  the 
fund,  but  by  the  defendants,  the  intention  being  that  all  costs  and 
expenses  of  the  sheriff  and  others  occasioned  by  the  unfounded 
claim  to  the  fund  in  the  hands  of  the  town  shall  be  paid  by  those 
making  the  claim. 


G.  A.  B. 
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[IN  CHAMBERS.] 

Rex  y.  Robinson. 

Habeas  Corpus — Issue  of  Two  Writs — Regularity  of  Second — Subsequent  Arrest 

— Prisoner  Allowed  Out  on  Recognizance — Sentence — Expiry  of — “Escape” 

— Discharge — Protection  Order. 

The  prisoner  was  convicted  of  an  offence  on  the  17th  of  January  and  sentenced 
to  four  months’  imprisonment,  but  instead  of  being  imprisoned  his  recog- 
nizance was  taken  by  the  magistrate  to  appear  when  called  upon  and  he  was 
allowed  to  go  free.  On  the  27th  of  March,  without  any  notice,  a warrant 
was  issued  and  he  was  arrested  and  put  in  gaol.  A writ  of  habeas  corpus 
was  granted  and  a motion  for  his  discharge  was  made  on  the  26th  of  April 
and  refused,  the  papers  being  on  their  face  regular,  but  leave  was  reserved 
to  move  for  a new  writ  on  the  expiry  of  four  months  from  the  day  of  sentence. 
A new  writ  was  granted  on  the  25th  day  of  June,  and  motion  made  for 
his  discharge  on  the  27th: — 

Held,  that  there  was  a right  to  issue  the  second  writ,  the  first  being  premature 
and  there  having  been  no  adjudication  upon  the  matter. 

Taylor'  v.  Scott  (1898),  30  A.R.  475,  distinguished. 

Held,  also,  that  the  term  of  imprisonment  having  begun  on  the  day  of  passing 
sentence,  the  full  term  had  expired;  that  the  prisoner  when  out  on  his  recog- 
nizance had  not  been  guilty  of  an  escape,  and  that  he  was  not  “at  large 
. . . . without  some  lawful  cause,”  and  an  order  was  made  for  his 

release. 

Order  for  protection  of  magistrate  made  on  terms. 

This  was  a motion  for  the  discharge  of  the  prisoner  after  the  issue 

of  a second  writ  of  habeas  corpus  for  the  same  object,  under  the 
circumstances  set  out  in  the  judgment.  The  motion  was  made  in 
Chambers  on  the  27th  of  June,  1907,  before  Riddell,  J. 

J.  B.  Mackenzie,  for  the  motion. 

J.  R.  Cartwright,  K.C.,  Deputy  Attorney  General,  contra. 


July  3.  Riddell,  J.: — On  the  17th  January,  1907,  the  appli- 
cant was  convicted  by  and  before  Peter  Ellis,  police  magistrate, 
for  a second  offence  against  the  Liquor  Licence  Act,  and  sentenced 
to  be  imprisoned  for  the  space  of  four  months. 

Instead  of  at  once  having  him  conveyed  to  the  common  gaol, 
the  magistrate  allowed  him  to  go  free,  taking  his  recognizance  to 
appear  when  called  upon. 

On  March  27th,  without  further  notice  to  him,  a warrant  was 
issued  by  the  police  magistrate  for  his  arrest,  and  he  was,  the 
following  day,  arrested  and  incarcerated  in  the  common  gaol  at 
Toronto. 
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A writ  of  habeas  corpus  having  been  granted,  a motion  was 
made  before  me  for  his  discharge  on  April  26th,  1907.  The  papers 
being  on  their  face  regular,  I refused  to  order  his  discharge,  reserv- 
ing leave  to  move  for  a new  writ  upon  the  expiry  of  four  months 
from  the  day  of  sentence.  Upon  application  made,  I granted  a writ 
June  25th,  and  upon  the  return  a motion  was  made  for  the  dis- 
charge of  the  prisoner,  June  27th. 

It  was  objected  that  the  second  writ  was  irregular,  and  should 
not  have  been  granted;  and  Taylor  v.  Scott  (1898),  30  O.R.  475, 
was  cited  in  support  of  that  proposition.  I do  not  agree.  The 
ratio  decidendi  of  Taylor  v.  Scott  is,  that  by  R.S.O.,  1897,  ch.  83,  sec.  6, 
an  appeal  lies  to  the  Court  of  Appeal  from  the  decision  of  a Judge 
before  whom  a person  deprived  of  his  liberty  has  been  brought  by 
habeas  corpus , remanding  him  (see  p.  478),  and,  therefore,  in  case 
such  person  does  not  appeal,  the  matter  is  res  adjudicata.  Whether 
the  case  of  Taylor  v.  Scott  was  well  decided  under  the  facts  and 
circumstances  of  the  case,  is  not  for  me  to  inquire.  Of  course,  I 
should  follow  it  were  it  in  point.  And  whether  R.S.O.  1897, 
ch.  83,  sec.  6,  prevails  over  sec.  121  of  R.S.O.  1897,  ch.  245, 
so  that  one  imprisoned  as  the  applicant  here  would  have  the  abso- 
lute right  to  appeal  to  the  Court  of  Appeal;  or  whether,  if  not,  the 
fact  that  an  appeal  is  given  only  if  “the  Attorney  General  for 
Ontario  certifies  that  he  is  of  opinion  that  the  point  in  dispute  is 
of  sufficient  importance  to  justify  the  case  being  appealed,”  takes 
the  case  out  of  the  rule  in  Taylor  v.  Scott,  I do  not  stop  to  con- 
sider. That  case  deals  with  a finding  by  a Judge  that  could  be 
appealed;  and  it  was  held  that  the  proper  course  for  one  to  pursue, 
if  dissatisfied  with  a decision  adverse  to  him,  is  to  appeal  to  the 
Court  of  Appeal,  and  not  apply  to  another  Judge,  according  to 
the  practice  at  the  common  law,  and  that  if  he  fails  to  take  the 
appeal  given  him  by  the  statute  of  29  & 30  Viet.,  ch.  45  (D.),  he 
must  be  bound  by  the  judgment  as  res  adjudicata. 

Here,  however,  the  former  writ  was  granted  before  the  ex- 
piration of  the  four  months  of  imprisonment  inflicted;  the 
present  writ  after.  There  has  been  a change  of  circumstances. 
The  former  proceeding  was  premature,  and  there  is  no  adjudica- 
ation  upon  the  matter  now  before  the  Court. 

The  case  is  really  like  the  civil  action  of  Barber  v.  McCuaig 
(2)  (1900),  31  O.R.  593.  In  that  case  an  action  had  been 
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brought,  which  failed  in  the  Supreme  Court  (1898),  29  S.C.R.  126, 
because  the  plaintiff  had  not  exhausted  her  remedies  against 
the  mortgaged  lands  and  certain  persons  named.  Afterwards, 
having  exhausted  her  remedies  as  aforesaid,  she  brought  a new 
action,  alleging  the  same  facts  as  in  the  former  action,  and  that 
she  had  exhausted  the  said  remedies.  Upon  defence  of  res  judicata 
being  set  up,  the  learned  Chief  Justice  of  the  Common  Pleas,  in  a 
carefully  considered  judgment,  held  that  no  such  plea  could  be 
successfully  pleaded,  where  the  former  action  failed  by  reason 
' of  the  fact  that  it  was  prematurely  brought.  I think  the  same 
rule  applies  here,  and  that  I had  the  right  to  grant  the  new  writ 
upon  the  alteration  of  circumstances;  but  I think  that  such  a writ 
should  not  be  granted  upon  any  ground  which  might  have  been 
taken  upon  the  former  application. 

I consider,  therefore,  the  one  objection  only — namely,  that  the 
term  of  imprisonment  has  expired. 

The  term  of  imprisonment  begins  on  and  from  the  day  of  passing 
sentence — see  R.S.C.  1906,  ch.  148,  sec.  3 — and,  consequently,  the 
full  term  here  has  long  since  expired. 

But  it  is  claimed  that  the  facts  of  this  case  constitute  an  escape, 
and,  therefore,  the  applicant  here  must  serve  the  term  equivalent 
to  the  whole  amount  of  the  imprisonment  imposed:  see  R.S.C. 
1906,  ch.  146,  sec.  196.  An  escape  is  defined  by  R.S.C.,  ch.  146, 
sec.  185,  thus:  “ Everyone  is  guilty  of  an  indictable  offence,  and 
liable  to  two  years'  imprisonment,  who,  having  been  sentenced  to 
imprisonment,  is  afterwards,  and  before  the  expiration  of  the  term 
for  which  he  was  sentenced,  at  large  within  Canada  without  some 
lawful  cause,  the  proof  whereof  shall  lie  on  him.”  Here  the  appli- 
cant was  at  large  before  the  expiration  of  the  sentence,  and  the 
whole  question  is  whether  he  has  shewn  “lawful  cause”  for  being 
so  at  large.  The  taking  of  bail  was  admittedly  beyond  the  powers 
of  the  magistrate,  and,  perhaps,  the  magistrate  would  be  liable 
for  a voluntary  escape  or  a negligent  escape  at  the  common  law; 
and  it  may  be  that  the  provisions  of  the  Criminal  Code,  ch.  146, 
are  wide  enough  to  cover  his  case.  And  if  the  present  applicant 
had  by  force  or  artifice,  by  craft  or  guile,  brought  about  his  release, 
he  would,  undoubtedly,  have  been  guilty  of  an  escape,  both  at  the 
common  law  and  under  the  Code  sec.  183.  Much  learning  upon 
this  subject  may  be  found  in  Russell  on  Crimes,  vol.  I.,  bk.  II., 
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ch.  xxx.,  pp.  567  et  seq.,  of  the  5th  ed.,  and  in  Archbold's 
Criminal  Pleading  and  Evidence,  22nd  ed.,  pp.  978,  et  seq.,  and  in 
similar  books.  If,  indeed,  the  applicant  had  taken  any  part,  how- 
ever small — e.g.,  by  requesting  or  urging  it — in  procuring  his 
release,  he  might  well  be  considered  guilty;  but  the  facts  here  show 
quite  a different  state  of  things.  After  sentence,  he  was  allowed 
to  go  away,  and  shortly  thereafter  he  was  brought  back  by  the 
magistrate,  accompanied  by  the  license  inspector,,  who  was  also 
the  informant,  told  that  he  must  enter  into  a recognizance,  and, 
upon  doing  so,  he  was  sent  away.  Giving  all  effect  to  the  maxim 
that  every  man  must  be  held  to  know  the  law,  I decline  to  hold 
that  Robinson,  doing  as  he  was  told  by  a magistrate,  could  be  said 
to  be  “at  large  . . . without  some  lawful  cause."  That  is,  of 

course,  lawful  quoad  him;  however  unlawful  it  may  have  been  in  the 
abstract  or  quoad  the  magistrate.  (This  latter  is  for  the  Attorney- 
General  to  consider.)  All  the  cases  of  escape  reported  are  cases 
in  which  the  prisoner  knew  or  ought  to  have  known  from  the 
circumstances  that  he  had  no  right  to  his  liberty.  There  was  a 
mens  rea.  Here  the  prisoner  had  no  reason  to  think  everything 
was  not  being  done  regularly,  and  no  mens  rea  can  be  seen. 

Any  doubt  should  be  resolved  in  favorem  libertatis,  and  I have 
the  less  hesitation  in  so  doing,  as  the  Attorney-General  may 
appeal  if  he  thinks  the  point  is  of  sufficient  importance. 

The  applicant  should  be  released,  and  he  should  have  his  costs 
from  the  magistrate.  The  magistrate  not  being  a party  before  me, 
I cannot  order  him  to  pay  these  costs.  But  upon  ordering,  as  I 
do,  that  no  action  is  to  be  brought  against  any  person  for  the  im- 
prisonment, I direct  that  this  protection  shall  extend  to  the  magis- 
trate only  upon  his  paying  within  30  days  the  costs  of  these  pro- 
ceedings, which  I fix  at  $40. 


G.  A.  B. 
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xiv.  J 


[RIDDELL,  J.] 

In  re  Cavanagh  and  the  Canada  Atlantic  Railway  Company. 


Railways — Expropriation  of  Land — Award — Appeal  From— Barrister — Ar- 
bitrator— Affidavit  By — Examination,  on  Motion — Evidence  of  Arbitra- 
tion — Hotel  Property  — Adjacent  to  Railway  — Right  of  Company  to 
Fence  Off  Railway  Premises  — Effect  of — Goodwill  — License,  Value  of — 
Interest. 

There  is  no  objection  to  an  arbitrator  who  is  a barrister  and  probably  also  a 
solicitor  making  an  affidavit  shewing  how  the  amount  found  by  the  arbi- 
trators was  made  up  for  use  on  an  appeal  from  an  award  under  the  Dominion 
Railway  Act,  1903;  and  it  is  therefore  properly  receivable  on  such  appeal, 
as  is  also  the  evidence  of  an  arbitrator  given  on  his  examination  as  a 
witness  on  a pending  motion. 

Where  the  land  taken  consisted  of  an  hotel  property,  an  allowance  was  properly 
made  for  the  loss  sustained  by  the  owner  for  the  disturbance  of  his  business 
and  anticipated  profits  by  reason  of  the  expropriation,  notwithstanding  by 
the  fencing  off  of  the  railway  property  therefrom,  which  the  company  had 
the  right  to  do,  the  hotel  property  might  have  been  rendered  valueless  as 
such,  but  which  right  the  company  had  never  attempted  to  exercise  and 
presumably  never  would  have  exercised. 

The  value  of  the  license  of  an  hotel  is  also  a proper  subject  of  allowance, 
though  merely  a personal  right,  and  the  renewal  thereof,  though  reasonably 
probable,  is  not  absolutely  certain. 

Interest  on  the  amount  of  compensation  awarded  is  properly  allowable  from 
the  date  of  the  taking  of  the  land,  which  in  this  case  was  the  filing  of  the 
plan  shewing  the  land  expropriated,  and  the  order  of  the  Railway  Com- 
mission authorizing  the  taking. 

This  was  an  appeal  by  the  railway  company,  and  a cross-appeal 
by  the  land  owner,  from  an  award  of  compensation  for  lands  taken 
by  the  railway  company  under  the  Dominion  Railway  Act,  1903. 

The  appeal  was  heard  before  Riddell.  J.,  sitting  in  the  Weekly 
Court,  at  Toronto,  on  April  20,  1907. 

M.  K.  Cowan,  K.C.,  for  Canada  Atlantic  R.W.  Co. 

M . J.  Gorman,  K.C.,  for  the  owner. 

April  27.  Riddell,  J. : — James  Cavanagh  is  the  owner  of  a trapez- 
oidal piece  of  land  in  Ottawa,  bounded  by  Besser  and  Little 
Sussex  streets,  Currier  lane,  and  the  property  of  the  Canada  Atlantic 
R.W.  Co.  The  railway  company,  requiring  this  property,  filed  a 
plan  on  the  18th  May,  1906,  shewing  that  they  required  the  land. 
Before  doing  this  the  railway  had  on  March  20th,  1906,  obtained 
an  order  of  the  Board  of  Railway  Commissioners,  under  sec.  139 
of  the  Railway  Act,  1903,  authorizing  them  to  take  and  acquire 
the  said  land,  which  order  was  deposited  in  the  proper  registry 
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office  at  Ottawa  with  the  plan,  on  the  18th  May,  1906.  The 
deposit  of  the  order  was  advertised  in  the  Ottawa  Free  Press  upon 
the  same  day.  The  parties  not  agreeing  as  to  the  price  to  be  paid, 
arbitrators  were  chosen  under  the  provisions  of  the  Railway  Act, 
the  company  selecting  John  Christie,  Esq.;  the  owner,  the  Hon. 
F.  R.  Latchford,  K.C.;  and  John  C.  Featherstone,  Esq.,  was 
selected  as  the  third  arbitrator,  all  these  gentlemen  being  residents 
of  Ottawa,  and  of  the  highest  possible  standing,  Messrs.  Christie 
and  Latchford  being  prominent  members  of  the  Bar  of  that  city, 
while  Mr.  Featherstone  is  the  local  registrar  of  the  High  Court  of 
Justice  there. 

A very  considerable  body  of  evidence  was  taken,  and,  finally, 
on  the  5th  day  of  March,  1907,  two  of  the  arbitrators,  Messrs. 
Latchford  and  Featherstone,  signed  and  published  an  award 
whereby  the  owner  was  allowed  “the  sum  of  twenty-two  thousand 
dollars  as  a proper  compensation  to  the  said  James  Cavanagh  for 
the  said  land  and  for  all  damage  by  him  sustained  arising  from  the 
taking  of  the  same  by  the  Canada  Atlantic  R.W.  Co.,  or  by  the 
exercise  of  any  of  the  powers  granted  to  the  said  company  by  the 
said  Act”:  see  R.S.C.  1906,  ch.  37.  Thereupon  both  parties 
appealed  under  R.S.C.  1906,  ch.  37,  sec.  209,  and  the  appeals  were 
argued  before  me  in  Court. 

The  first  step  taken  by  the  railway  company,  even  before 
serving  notice  of  appeal,  was  to  procure  an  affidavit  from  Mr. 
Christie  showing  how  the  $22,000  was  made  up.  Objection  was 
taken  to  this  affidavit  being  read  before  me  upon  the  ground  that 
Mr.  Christie  is  a b’arrister,  and  Russell  on  Awards,  9th  ed.,  at  pp. 
305  and  306,  was  referred  to.  No  doubt,  members  of  the  Bar 
should  avoid  making  affidavits  in  matters  in  which  they  have  been 
engaged  professionally,  and  there  is  a well-understood  rule  amongst 
the  profession  in  that  sense ; but  I do  not  find  that  even  in  England 
the  rule  is  always  insisted  upon  where  the  barrister  is  an  arbitrator. 
And  in  Ontario,  where  the  barrister  is  generally  also  a solicitor, 
the  objection  could  not  prevail.  The  solicitor  is  the  most  prolific 
source  of  affidavit  evidence;  and  I do  not  know  that  a barrister 
who  is  also  a solicitor  need  fear,  when  he  is  swearing  in  his  capacity 
of  solicitor,  the  evil  fate  threatened  the  medieval  bishop  who 
swore  in  his  capacity  of  prince. 

I do  not  give  effect  to  the  objection. 
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Then,  after  service  of  notice  of  motion,  Mr.  Featherstone  was 
examined  before  a special  examiner  as  a witness  on  the  motion 
then  pending.  Mr.  Featherstone  answered  without  hesitation,  and 
seemed  anxious  to  givethe  fullest  in  formation  as  to  the  grounds  for 
the  award. 

Objection  was  taken  before  me,  also,  to  the  reading  of  this 
evidence.  Following  a decision  of  Meredith,  J.,  in  Ogilvie  v. 
Montreal  and  Ottawa  R.W . Co.  (1898),  (not  reported  on  this  point, 
though  reported  on  a question  of  practice  in  18  P.R.  120,  in  which 
I was  counsel  for  the  railway  company,  and  had  examined  two  of 
the  arbitrators — both  barristers,  by  the  way — in  the  same  way 
Mr.  Featherstone  was  examined  here),  I overrule  the  objection. 
In  that  case  Meredith,  J.,  held,  upon  objection  being  taken  by 
Osier,  Q.C.,  upon  the  principle  that  arbitrators  could  not  be  com- 
pelled to  state  the  grounds  of  their  judgment,  that,  however  that 
might  be,  yet  if  arbitrators  did  state  their  grounds,  there  was  no 
reason  why  such  evidence  should  not  be  received.  This  was  not  a 
mere  academic  ruling,  but  the  admission  of  the  evidence  resulted  in  a 
substantial  reduction  of  the  award. 

Upon  the  argument  of  the  appeal,  I allowed  to  be  read  this 
evidence,  the  affidavit  of  Mr.  Christie  and  the  evidence  before  the 
arbitrators. 

It  will  be  noticed  that  the  statute  R.S.C.  1906,  ch.  37,  sec.  209, 
which  governs  this  appeal,  provides  that:  “Upon  the  hearing  of 
the  appeal  such  court  shall  decide  any  question  of  fact  upon  the 
evidence  taken  before  the  arbitrators,  as  in  a case  of  original  juris- 
diction. ” Upon  all  questions  of  fact,  therefore,  I look  only  at  the 
evidence  before  the  arbitrators;  while  the  meaning  of  the  expression 
“as  in  a case  of  original  jurisdiction”  has  been  interpreted  by  the 
court  of  final  resort. 

In  Atlantic  and  North-West  R.W.  Co.  v.  Wood,  [1895]  A.C.  257, 
the  Judicial  Committee  were  called  upon  to  interpret  the  same 
expression  in  the  former  Railway  Act,  51  Vic.,  ch.  29,  sec.  161  (2) 
(D.);  and  they  say,  at  p.  263:  “It  would  be  a strained  and  un- 
reasonable reading  of  the  words  of  the  statute, 1 as  in  a case  of  original 
jurisdiction/  to  hold  that  the  evidence  was  to  be  taken  up  and 
considered  as  if  it  had  been  adduced  before  the  Court  itself  in  the 
first  instance  and  not  before  the  arbitrators,  and  entirely  to  dis- 
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regard  the  judgment  of  the  arbitrators  and  the  reasoning  in  support 
of  it.  Such  a reading  of  the  statute  would  really  make  the  Court 
the  arbitrators,  and  the  sole  arbitrators  in  every  arbitration  in 
which  an  appeal  on  questions  of  fact  was  brought  against  an  arbi- 
trator’s award.  It  appears  to  their  Lordships  that  this  was  not 
the  intention  of  the  legislature,  and  that  what  was  intended  by 
the  statute  was  not  that  the  Court  should  thus  entirely  supersede 
and  take  the  place  of  the  arbitrators,  but  that  they  should  examine 
into  the  justice  of  the  award  given  by  them  on  its  merits,  on  the 
facts  as  wTell  as  the  law.”  I am  the  more  glad  in  this  instance 
that  the  rule  has  been  thus  laid  down,  as  I am  thereby  enabled  to 
avail  myself  to  the  full  of  the  local  knowledge  of  the  arbitrators. 

The  rule  to  be  followed  by  an  appellate  tribunal  in  “a  case  of 
original  jurisdiction”  is  laid  down  in  Coghlan  v.  Cumberland,  [1898] 
1 Ch.  704,  at  pp.  704-705.  “ Where,.  . . , the  appeal  turns  on  a ques- 

tion of  fact,  the  Court  of  Appeal  has  to  bear  in  mind  that  its  duty  is  to 
rehear  the  case,  and  the  Court  must  reconsider  the  materials  before 
the  judge  with  such  other  materials  as  it  may  have  decided  to 
admit.  The  Court  must  then  make  up  its  own  mind,  not  dis- 
regarding the  judgment  appealed  from,  but  carefully  weighing  and 
considering  it;  and  not  shrinking  from  overruling  it  if  on  full 
consideration  the  Court  comes  to  the  conclusion  that  the  judgment 
is  wrong.” 

With  these  principles  so  authoritatively  laid  down,  I approach 
the  consideration  of  the  evidence. 

The  property  in  question  was  used  by  Cavanagh  as  a hotel, 
and  it  is  fairly  clear  from  the  evidence  that  the  hotel  depended  for 
its  success  upon  the  bar;  that  the  bar  was  very  profitable,  but 
solely  so  because  of  its  proximity  to  the  station  of  the  railway 
company  rendering  it  easy  for  patrons  of  the  railway  to  go  into 
the  hotel  for  refreshments,  either  passing  to  or  from  the  station 
or  when  waiting  at  the  station.  Admittedly,  the  railway  company 
might  lawfully  close  out  all  access  to  and  from  their  grounds,  so  as 
to  deprive  the  owner  of  this  very  lucrative  custom.  It  appears 
from  the  affidavit  of  Mr.  Christie  and  the  examination  of  Mr. 
Eeatherstone  that  the  two  arbitrators  who  signed  the  award,  or  at 
least  Mr.  Featherstone,  gave  the  $22,000  on  the  following  basis : 
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For  the  land $ 9,000 

For  the  building 8,000 

And  for  removal,  loss,  including  goodwill  and  incon- 
venience and  other  damages  sustained 5,000 


In  all $22,000 

I avail  myself,  as  was  done  in  Ogilvie  v.  Montreal  and  Ottawa 
R.W.  Co.,  of  this  evidence  to  see  the  principle  upon  the  which 
arbitrators  proceeded  upon  the  argument.  Counsel  for  the  com- 
pany attacked  each  and  all  of  these  amounts,  but  especially  the 
$5,000.  I have  read  all  the  evidence  adduced  by  both  parties,  and 
think  that  the  sums  awarded  for  the  land  and  for  the  buildings 
are  not  excessive.  It  is  true  that  a great  deal  of  evidence  was  given 
shewing  that  land  in  the  immediate  vicinity  was  much  of  it  bought  at  a 
considerably  smaller  figure,  and  that  some  was  unproductive  pro- 
perty; but,  taking  the  evidence  as  a whole,  I am  satisfied  that  the 
two  arbitrators  have  arrived  at  a fair  estimate.  And  it  must  not 
be  forgotten  that  full  recompense  should  be  made  to  the  owner  in 
proceedings  of  this  character.  Taking  the  land  (4,365  square  feet), 
the  witnesses  for  the  company  place  this  at  these  sums: — 


Donald  . . . 
Wallace  . . 

Cole 

Macfarlane 


$ 5,000 
6,000 
6,000 
7,000 


$24,000 


. An  average  of $6,000 

Witnesses  for  the  owner  place  the  amount  very  much  higher, 
the  owner  himself  as  high  as  $13,500,  and  others  $12,000,  and 
smaller  sums  down  to  $10,000.  I do  not  think  $9,000  is  too  much, 
even  taking  into  consideration  the  argument  of  Mr.  Cowan, 
of  which  I shall  speak  later  on. 

Then,  as  regards  the  building,  the  company's  witnesses 
say:— 


Riddell,  J. 

1907 

In  re 
Cayanagh 

AND  THE 

Canada 
Atlantic 
R.W.  Co. 


528 


ONTARIO  LAW  REPORTS. 


[VOL. 


$ 6,000 
7,500 
8,000 
8,000 


$29,500 


An  average  of  $7,375 

Witnesses  for  the  owner  place  this  all  the  wa}^  from  $8,000  to 
$10,000;  and  I think  $8,000  is  not  an  extreme  figure. 

The  third  item  of  damage  is,  perhaps,  not  so  easy  to  estimate. 

It  was  argued  for  the  railway  company  upon  this  branch  chiefly, 
though  also  upon  the  other  branches,  that  all  the  trade  (in  effect) 
of  value  to  the  premises,  all  that  made  the  premises  valuable, 
was  due  to  the  proximity  of  the  railway  company’s  station,  and 
the  convenience  of  access  to  and  from  the  station.  I think  that 
that  is  true  to  a very  great  extent  indeed.  Then  it  is  argued  that 
the  railway  company  might  lawfully  fence  off  the  hotel  premises 
and  the  street  running  by,  and  so  deprive  the  hotel  of  practically 
all  its  valuable  custom;  and  this  without  rendering  the  company 
liable  for  damages.  This  is,  I think,  also  true.  Then  it  is  said, 
since  the  railway  company  could,  if  it  pleased,  render  the  property 
valueless,  at  least  as  a hotel,  nothing  should  be  allowed  against  the 
railway  company  when,  instead  of  doing  so,  it  is  taking  away  the 
land  itself.  And  the  case  is  relied  upon  of  Caledonian  R.W.  Co.  v. 
Walkers'  Trustees  (1882),  7 App.  Cas.  (H.L.Sc.)  259.  There  it  was 
held  that  no  compensation  is  given  for  damages  if  the  thing  done 
was  one  for  which,  if  done  without  any  statutory  authority,  no 
action  could  have  been  maintained.  And  that  case  would  be 
authority  (if  any  were  needed)  for  the  proposition  that  if  the  com- 
pany were  to  fence  off  the  hotel  property,  no  compensation  could 
be  awarded.  But  that  is  not  what  is  being  done — the  company  is 
taking  away  from  the  owner  property  to  which  they  have  no  right 
without  the  assistance  of  the  statute.  And  while,  no  doubt,  they 
might  destroy  in  large  measure  the  value  of  the  property,  at  least 
as  a hotel,  without  any  right  of  action,  no  one  in  his  senses  would 
expect  them  to  do  anything  of  the  kind  in  the  usual  course  of  busi- 
ness. Under  all  the  circumstances  of  this  case,  I think  it  is  reason- 
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able  to  believe— and  I do  believe — that  unless  and  until  the  com- 
pany should  want  to  acquire  this  property,  no  interference  was  to 
be  anticipated,  though  such  interference  was  within  the  right  of 
the  company.  Railway  companies  are  no  more  likely  than  natural 
persons,  metaphorically  speaking,  “to  bite  off  their  nose  to  spite 
their  face.”  It  might,  indeed,  well  be  that  a company  might 
threaten  so  to  act,  or  in  reality  so  act,  with  a view  to  compelling 
a sale  of  the  property  at  a low  valuation;  but  I do  not  see  that, 
except  with  this  in  view,  anything  of  the  kind  was  ever  to  be  antici- 
pated. The  arbitrators,  then,  were  right  in  allowing  a sum  for 
the  disturbance  of  business  and  loss  of  profit  reasonably  to  be  antici- 
pated. 

Then  it  is  argued  that,  the  business  could  not  be  a success  with- 
out a liquor  license;  that  there  was  no  certainty  of  the  renewal  of 
the  liquor  license,  and,  in  any  case,  such  renewal  is  a personal 
right,  and,  therefore,  nothing  should  be  allowed  for  the  loss  of  a 
business  which  depends  upon  such  a chance.  For  this  is  cited 
the  case  of  Lynch  v.  City  of  Glasgow  (1903),  5 Ct.  Sess.  Ca.  5th 
Series,  1174.  In  that  case  the  pursuer  was  tenant  of  certain 
licensed  premises  under  a lease  for  years,  and  it  was  held  that  the 
Corporation  expropriating  this  land  was  not  liable  to  pay  the  pursuer 
any  sum  for  the  chance  of  obtaining  a renewal  of  her  lease.  This 
was  under  a statute  which  provides  that  the  amount  to  be  paid 
is  fixed  thus:  “The  estimate  of  the  value  of  such  lands  or  interests 
shall  be  based  upon  the  fair  market  value,  as  estimated  at  the  time 
of  the  valuation  being  made,  of  such  lands  and  of  the  several  in- 
terests in  such  lands,  due  regard  being  had  to  the  nature  and  the 
condition  of  the  property”:  p.  1178. 

The  oversman  had  allowed  a sum  for  the  interest  of  the  busi- 
ness “in  the  said  lease,  goodwill  and  right  of  renewal,”  and  the 
Lord  Ordinary  held  that  he  had  a right  to  do  so,  as  he  considered 
that  the  terms  of  the  nomination  of  the  arbitrators  went  con- 
siderably beyond  anything  contained  in  the  Act.  This,  in  appeal, 
was  reversed,  and  it  w^as  held  that  the  arbitration  was  on  the  terms 
mentioned  in  the  Act,  and,  therefore,  the  oversman  had  gone 
beyond  his  power.  It  is  not  questioned  that  if  the  reference  had 
been  so  general  as  the  Lord  Ordinary  considered,  the  award 
might  well  stand. 

Our  statute  is  much  more  general  than  the  Act  under  w-hich  the 
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expropriation  took  place  in  the  Lynch  case,  and  I think  is  quite 
broad  enough  to  entitle  the  owner  here  to  a reasonable  sum  taking 
into  account  the  chances  of  a renewal  of  his  liquor  license.  It  is 
common  knowledge  that,  if  a license  holder  conduct  himself  properly, 
he  need  have  little  fear  that  his  license  will  not  be  renewed.  A 
liquor  license,  too,  is  not  a mere  personal  right — the  license  is 
attached  to  the  property  quite  as  much  as  to  the  person,  if  not 


more  so. 


The  case  of  Ex  parte  Farlow  (1831),  2 B.  & Ad.  341,  is  a case  in 
which,  under  a different  wording,  the  tenant  was  held  entitled  to 
damages,  although  he  was  a mere  tenant  from  year  to  year,  it 
appearing  that  there  was  no  likelihood  of  the  tenancy  being  deter- 
mined had  the  Act  not  been  passed  authorizing  the  Hungerford 
Market  Company  to  take  the  land.  This  tenant  was  allowed 
damages  for  the  whole  marketable  interest  he  had  in  the  land; 
and  it  was  held  that  the  goodwill,  though  of  premises  on  so  uncer- 
tain a tenure,  was  an  interest  practically  of  value,  though  not 
a legal  interest  as  against  the  landlord. 

I am  of  opinion  that  the  probability  of  the  owner  of  the  hotel 
losing  a license,  while  it  should  be  taken  into  account  in  fixing  the 
value  of  the  goodwill  and  damages  for  being  ousted  from  the 
premises  is,  after  all,  but  a small  one.  I think  that  the  sum 
allowed  by  the  arbitrators — viz.,  $5,000 — is  not  too  large. 

The  appeal,  then,  of  the  company  must  be  dismissed  with  costs. 

The  owner  cross-appeals,  claiming  an  increase  of  the  award, 
and  also  interest  from  the  date  of  filing  the  plan. 

While  much  of  the  evidence  would  warrant  an  increase  in  the 
amount  awarded,  I do  not,  taking  all  the  evidence  together,  think 
it  proper  to  increase  the  award. 

As  to  interest,  the  value  of  the  land,  etc.,  was  fixed  with  refer- 
ence to  the  date  of  filing  the  plan,  and  rightly  so  in  this  case.  The 
order  of  the  Board  being  deposited,  it  was  practically  impossible 
for  the  owner  to  do  anything  with  his  land  except  hold  it  for  the 
company.  James  v.  Ontario  and  Quebec  R.W.  Co.  (1886),  12  O.R. 
624,  decides  that  interest  is  properly  allowed  to  the  landowner  on 
the  amount  of  his  compensation  from  the  time  of  taking — i.e.,  I 
think,  from  the  time  the  landowner  knew  that  he  had  to  give  up 
his  land — to  the  time  of  the  award.  It  was  urged  that  the  railway 
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company  was  not  chargeable  with  interest  at  all.  It  seems  to  me 
a monstrous  proposition  to  say  that  a railway  company  may  tie  up 
a man’s  land,  prevent  him  from  obtaining  any  advantage  from  a 
rise  in  value,  have  the  land  valued  at  their  leisure  months 
afterwards,  and  then  get  off  with  the  principal.  I find  no 
authority  so  deciding,  and  I shall  make  none.  I follow  the 
James  case  as  to  the  interest  being  allowed  from  the  time  I 
have  mentioned.  But  it  is  said  that  the  case  also  decides 
that  “ interest  is  not  recoverable  for  the  period  when  the 
company  could  not  lawfully  have  had  possession” — see  12  O.R.,  at 
p.  631 — that  the  company  could  not  lawfully  have  had  possession 
because  they  were  not  ready  to  proceed  with  the  work  for  which 
this  property  was  needed;  that  they  applied  to  the  Judge  of  the 
county  court  of  the  county  of  Carleton  for  an  order  for  possession, 
and  this  application  was  refused,  the  owner  opposing  the  granting 
of  such  an  order.  This  makes  the  case,  if  possible,  more  clear 
against  the  company.  Instead  of  waiting  until  they  really  wanted 
and  were  ready  to  utilize  the  property,  they  get  an  order  from  the 
Board  for  the  land,  and  deposit  this  order  in  the  registry  office, 
thereby  tying  up  the  property.  They  do  not  hasten  their  prepara- 
tions for  the  work,  but,  without  being  ready  to  proceed,  try  to 
obtain  possession  without  paying  the  full  value  of  the  property, 
and  then,  upon  failing  in  this,  proceed  at  their  leisure  to  have  the 
price  fixed.  This  is  not  a case  in  which  the  “ company  could  not 
lawfully  have  had  possession” — it  is  a case  of  the  company 
obtaining  an  order  for  the  land  before  they  really  were  ready  for  and 
needed  it.  The  appeal  of  the  owner  will  be  allowed  to  the  extent 
of  allowing  interest  upon  the  compensation  from  the  date  of  filing 
the  order;  otherwise  it  will  be  dismissed. 

I cannot  help  but  think  that  the  substance  of  the  appeal  of 
the  owner  was  really  the  interest  claimed,  and  the  appeal,  so  far  as 
it  related  to  the  amount  of  the  award,  is  a mere  make-weight.  The 
owner  will  have  the  costs  of  his  appeal,  except  so  far  as  the  same 
have  been  increased  by  the  appeal  on  the  question  of  amount  of 
award.  He  will  pay  to  the  company  the  amount,  if  any,  by  which 
their  costs  are  increased  by  the  appeal  as  to  quantum. 

On  the  question  of  interest,  the  following  may  be  looked  at: 
Re  Birely  and  Toronto , Hamilton  and  Buffalo  R.W.  Co.  (1897),  28 
O.R.  468,  S.C.  (1898),  25  A.R.  88;  Re  Leak  and  City  of  Toronto 
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(1899),  26  A.R.  351,  S.C.  (1900),  30  S.C.R.  321;  Re  Macpherson 
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and  City  of  Toronto  (1895),  26  O.R.  558,  567. 
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[RIDDELL,  J.] 

The  Louden  Manufacturing  Company  y.  Milmine. 

Mar.  25. 

Infant — Action  Against  for  Price  of  Goods — Letter  Acknowledging  Account — 
Ratification  After  Majority — Insufficiency  of. 

To  constitute  a ratification  after  full  age,  of  a debt  contracted  during  infancy, 
there  must  be  at  least  an  admission  of  an  existing  liability.  The  meaning 
of  words  used  in  a document  signed  by  the  debtor  will  not  be  strained  so  as 
to  defeat  the  operation  of  the  statute  passed  in  his  favour. 

In  reply  to  a letter  written  to  an  infant,  after  he  had  attained  full  age,  and 
his  father,  claiming  liability  against  both  and  demanding  payment,  the 
fprmer  replied  that  plaintiff  had  been  misinformed  as  to  ‘'my”  (the  word 
had  originally  been  ‘‘this”)  account,  and  asking  for  an  explanation  as  to 
why  his  father’s  name  had  been  put  in  “my”  letter: — 

Held,  that  this  did  not  constitute  a ratification  of  the  debt. 

This  was  an  action  against  two  defendants,  father  and  son,  tried 
before  Riddell,  J.,  without  a jury,  at  Guelph,  on  April  22nd,  1907. 

R.  L.  McKinnon  for  plaintiffs. 

G.  C.  Thomson  for  defendants. 

May  25.  Riddell,  J.: — This  action  is  for  the  price  of  certain 
articles  of  merchandise  sold  to  the  son  on  the  son’s  sole  credit  and 
charged  to  him  in  the  books  of  the  plaintiff.  It  was  sought  to  make 
the  father  liable  either  as  an  actual  partner  of  his  son  or  from  his 
holding  himself  out  as  such  partner.  At  the  trial,  I held  that  the 
father  was  not  liable,  and  the  action  must  be  dismissed  against  him 
with  costs. 

As  regards  the  son  the  plea  of  infancy  was  set  up,  to  which  was 
answered  ratification  after  full  age.  The  document  relied  upon  is 
a letter  written  in  answer  to  one  by  the  solicitor  for  the  plaintiffs, 
as  follows : 
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“Messrs.  William  S.  Milmine  and  Alex.  Milmine, 

“Grassey  Comers,  Ont. 

“Dear  Sirs: — 

“We  have  been  instructed  to  demand  prompt  payment 
from  you  of  $287.68  owing  to  the  Louden  Manfg.  Co.  We  have  to 
ask  that  you  will  give  this  your  immediate  attention,  as  our  instruc- 
tions are  peremptory.  Remittance  will  be  made  to  our  office. 

“Yours  truly, 

“McKinnon  & Howitt.” 

The  answer  of  the  son  is  as  follows: 

“Grassie,  Jan.  26,  1907. 

“McKinnon  & Howitt, 

“Guelph,  Ont. 

“Dear  Sirs: — 

“Your  letter  of  23rd  inst.  received  and  contents  noted, 
and  in  reply  I wrould  say  that  the  company  have  apparently  misin- 
formed you  relative  to  my  [the  word  had  originally  been  written 
'this’]  account.  As  to  your  reason  for  putting  Alex.  Milmine ’s 
name  in  my  letter,  I do  not  know,  but  I would  kindly  ask  for  an 
explanation  from  you,  and  it  will  be  to  the  best  interest  of  company 
if  they  gave  you  the  right  explanation  of  this  case,  and  not  try  such 
high-handed  tricks  as  apparently  they  are  trying  to  work. 

“Yours  truly, 

“Wm.  S.  Milmine.” 

Does  this  letter — silly,  bumptious  and  ill-mannered  as  it  is — 
constitute  a ratification  within  the  statute? 

I adopt  as  the  test  what  is  said  by  Rolfe,  B.,  giving  the  judgment 
of  the  Court  in  Harris  v.  Wall  (1847),  1 Ex.  122,  at  p.  130:  “Any 
act  or  declaration  which  recognizes  the  existence  of  the  promise  as 
binding  is  a ratification  of  it,  as,  in  the  case  of  agency,  anything  which 
recognizes  as  binding  an  act  done  by  an  agent,  or  by  a party  who 
has  acted  as  agent,  is  an  adoption  of  it.  Any  written  instrument, 
signed  by  the  party,  which  in  the  case  of  adults  would  have  amounted 
to  the  adoption  of  the  act  of  a party  acting  as  agent,  will  in  the  case 
of  an  infant  who  has  attained  his  majority  amount  to  a ratification.” 

This  was  followed  by  the  Court  of  Exchequer  in  Mawson  v. 
Blane  (1854),  10  Ex.  206;  by  the  Court  of  Queen’s  Bench  in 
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Rowe  v.  Hopwood  (1868),  L.R.  4 Q.B.  1,  and  by  the  Chancery  Division 
in  Re  Hodson,  [1894]  2 Ch.  421,  at  p.  425. 

But  these  two  cases  point  out  the  necessity  of  the  recognition 
by  the  debtor  of  the  account  not  simply  as  a statement  of  goods 
received  by  him  but  as  a debt  binding  upon  him.  And  in  M accord  v. 
Osborne  (1876),  1 C.P.D.  568,  it  was  held  that  the  acknowledgment 
after  majority  by  an  indorsement  of  a “note  and  a promise  to  pay 
it  as  a debt  of  the  borrower  was  not  a ratification  within  the  statute. 

As  Grove,  J.,  puts  it,  p.  572:  “To  satisfy  the  statute,  it  must  be 
an  enforceable  promise,  not  a mere  recognition  of  the.  debt.” 

Rowe  v.  Hopwood  (1868),  L.R.  4 Q.B.  1,  is  the  case  nearest  to 
this  which  I have  found.  There  goods  had  been  supplied  to  the 
defendant  while  an  infant;  when  he  came  of  age  an  account  with 
items  and  prices  was  submitted  to  him,  at  the  foot  of  which  he  signed 
the  following:  “ Particulars  of  account  to  the  end  of  1867,  amounting 
to  £162  11s.  6d.,  I certify  to  be  correct  and  satisfactory.” 

It  was  held  that  this  did  not  amount  to  a recognition  of  the  debt 
as  an  existing  liability  so  as  to  be  a ratification  of  the  contract  within 
the  statute;  and  Cockburn,  C.J.,  says,  p.  3:  “There  ought  to  be  at 
least  on  the  part  of  the  debtor  an  admission  of  an  existing  liability, 
and  we  ought  not  to  strain  the  meaning  of  the  words  in  the  document 
signed  by  the  debtor,  so  as  to  defeat  the  operation  of  the  statute 
passed  for  his  protection.” 

Lush,  Hannen  and  Hayes,  JJ.,  concurred. 

I think  the  present  case  is  much  weaker  for  the  plaintiff  than  that 
just  cited.  No  doubt  there  is  a recognition  that  an  account  exists 
and  that  it  has  been  charged  against  the  defendant,  but  there  cannot 
be  imputed  into  the  writing  “ a recognition  of  an  existing  liability” — 
“an  enforceable  promise,”  without  a “straining  of  the  meaning  of 
the  document  signed  by  the  debtor.” 

But  it  was  argued  after  the  defendant  came  of  age  he  retained 
and  sold  certain  of  the  goods,  and  this  gives  the  plaintiffs  a cause 
of  action  for  at  least  so  much  of  the  goods  as  he  had  in  hand  at 
majority. 

I cannot  follow  this  argument.  If  the  acts  of  the  defendant  be 
claimed  as  a ratification,  it  was  not  in  writing  as  required  by  the 
statute.  The  plaintiffs  do  not  and  did  not  claim  to  rescind  the 
contract  of  sale,  but  affirm  the  contract  and  insist  that  the  defendant 
pay  the  price  of  the  goods.  That  right  can  exist  in  a case 
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like  the  present  only  if  the  defendant  owns  the  goods,  i.e.,  if  the  Ridden.  J. 
property  has  passed.  There  is  no  pretence  of  fraud,  and  I cannot  1907 

oaa  I V\  nl  nr»Tr  n nli  Ar\  m t L a nln t»a  a-P  IvACir^ncici  4-  hattaii  ai»  nacrnmnoil 


would  be  without  costs.  Here,  however,  to  his  credit  be  it  said, 
this  defendant  offered  in  open  court  to  consent  to  a judgment 
against  him  if  the  plaintiffs  would  not  press  the  claim  against  his 
father.  This  was  refused,  and  the  plaintiffs  stood  upon  their  strict 
rights.  They  cannot  complain,  then,  if  the  defendant  should  now 
himself  have  the  benefit  of  the  rigour  of  the  law. 

The  action  will  be  dismissed  with  costs  on  the  High  Court  scale 
to  both  the  defendants. 


The  action  should  be  dismissed. 

As  to  costs,  perhaps  under  ordinary  circumstances  the  dismissal 
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[RIDDELL,  J.] 

Re  S. 

Dower— Adultery  of  Wife— Dispensing  with  Bar  of  Dower  in  Deed  by  Husband. 

An  order  was  made  under  sec.  12  of  R.S.O.  1897,  ch.  164,  dispensing  with  the 
concurrence  of  the  wife  for  the  purpose  of  barring  her  dower  in  a conveyance, 
where  she  had  not  been  heard  of  for  several  years,  having  left  her  husband 
again  and  again  for  the  purpose  of  living  and  having  lived  the  life  of  a 
prostitute. 

In  such  a case,  in  order  to  deprive  a wife  of  an  award  of  dower,  it  is  unnecessary 
to  shew  a continuous  living  with  one  man  in  adultery. 

This  was  an  application  under  sec.  12  of  the  Dower  Act,  R.S.O. 
1897,  ch.  164,  for  an  order  permitting  the  applicant  to  convey  the 
south  half  of  the  south  half  of  lot  19  in  the  3rd  concession  (Rideau 
front)  of  the  township  of  Gloucester,  free  from  the  dower  of  his 
wife,  in  the  circumstances  mentioned  in  the  judgment,  without  any 
concurrence  on  her  part. 

The  motion  was  heard  before  Riddell,  J.,  at  the  sittings  of  the 
Weekly  Court  at  Ottawa  on  the  April  20th,  1907. 

A.  H.  Armstrong,  for  the  applicant. 

No  one  appeared  for  the  wife. 

April  24.  Riddell,  J. : — This  was  an  application  under  sec.  12 
of  the  Dower  Act,  R.S.O.  1897,  ch.  164.  The  evidence  discloses 
an  extraordinary  and  a very  painful  story.  The  applicant,  a 
labouring  man,  who  is  the  owner  of  the  land  in  question,  married 
his  wife  in  1892,  and  husband  and  wife  lived  harmoniously  together 
for  two  years,  one  child,  a girl,  being  born  to  them.  When  the 
child  was  about  eight  months  old,  one  day,  while  the  husband  was 
away  at  his  work,  the  wife  left  her  home,  and  deserted  husband  and 
child,  without  any  cause,  and  without  having  previously  stated 
her  intention  of  leaving.  She  went  to  Montreal,  and  placed  herself 
in  the  hands  of  a procuress,  who  sent  her  to  Chicago,  and  there  the 
unfortunate  woman  lived  a life  of  open  shame  in  a house  of  prostitu- 
tion for  some  six  weeks.  She  then  wrote  her  mother,  who  inter- 
ceded  with  the  husband;  and  the  husband  received  back  his  erring 
wife  to  his  home  and  arms. 

Before  the  expiration  of  one  year  the  woman  again  left  her  home 
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under  similar  circumstances,  again  went  to  Montreal,  and  was 
again  by  a procuress  sent  to  Chicago.  This  time  she  was  arrested 
at  the  instance  of  the  Society  for  the  Prevention  of  Vice,  and  was 
released  upon  her  promise  to  return  to  Montreal.  She  did  so, 
and,  upon  the  intercession  of  her  relatives,  she  was  again  received 
back  by  her  husband.  Within  a few  months  she  again  left,  and 
went  to  Montreal;  and  upon  this  occasion  went  to  a house  of  pros- 
titution in  Montreal,  and  lived  there  as  a common  harlot.  Then 
the  husband  sought  her  out,  with  the  assistance  of  her  relatives, 
and  brought  her  back  home,  but  again  she  left,  and  went  to  the 
same  course  of  life.  This  took  place  several  times.  She,  when 
brought  home,  would  remain  but  a few  weeks  or  months  at  the 
most,  and  then  return  to  her  life  of  sin. 

For  the  four  years  and  three  months  previous  to  the  application 
she  had  not  returned  to  her  husband,  nor  had  she  lived  with  him. 
Inquiries  made  in  Montreal  disclosed  the  fact  that  she  had  left 
Montreal,  but  no  trace  has  been  discovered  of  her  present  condition 
or  residence;  and  her  relatives  either  do  not  know  or  are  not  willing 
to  tell  where  she  has  gone  to. 

These  being  the  facts,  it  is  clear  that  this  is  a case  “where  the 
wife  of  an  owner  of  land  has  been  living  apart  from  him  for  two 
years  under  such  circumstances  as  by  law  disentitle  her  to  alimony.” 

The  applicant  having  made  an  agreement  for  a sale  of  the  land 
in  question,  he  is,  under  R.S.O.  ch.  164,  sec.  12,  entitled  to  an  order 
dispensing  “ with  the  concurrence  of  the  wife  for  the  purpose  of 
barring  her  dower,”  and  such  an  order  I made  upon  the  argument 
at  Ottawa. 

I reserved  judgment  that  I might  consider  whether  the  order 
should  contain  an  award  of  the  value  of  dower,  and  a direction 
as  to  the  disposition  to  be  made  of  this;  and  that  depends  upon 
whether  “the  wife  has  been  so  living  apart  from  her  husband  under 
such  circumstances  as  disentitle  her  to  dower.” 

The  wife  has  been  living  in  open  avowed  adultery,  and  so  is 
not  entitled  to  alimony,  but  does  that  disentitle  her  to  dower? 

Blackstone,  Bk.  II.,  p.  136,  correctly  tells  us  that  at  the  common 
law  adultery  will  not  disentitle  a wife  to  dower.  “Yet,”  he  con- 
tinues, “Now  by  Stat.  West.  2 (13  Edw.  1,  ch.  34),  if  a woman 
voluntarily  leaves  (which  the  law  calls  eloping  from)  her  husband, 
and  lives  with  an  adulterer,  she  shall  lose  her  dower,  unless  her 
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husband  be  voluntarily  reconciled  to  her.”  He  cites  a case  where 
John  de  Camoys  had  assigned  his  wife  by  deed  to  Sir  William 
Paynel,  Knight,  which  Lord  Coke  (not  without  reason)  calls  con- 
cessio  mirabilis  et  inaudit  a.  In  that  case  it  was  decided  in  Parlia- 
ment, a few  years  after  the  statute  was  enacted,  that,  notwith- 
standing the  purgation  of  the  adultery  in  the  spiritual  court,  the 
wife  was  not  entitled  to  dower:  2 Inst.  435.  This  case  is  some- 
what fully  referred  to  in  Woodward  v.  Dowse  (1861),  10  C.B.N.S. 
722;  see  also,  a not  dissimilar  case  of  wife  selling:  Coot  v.  Berty, 
(1698),  12  Mod.  232. 

The  part  of  the  Act  to  be  considered  is  in  the  following  terms : 
“ Et  uxor  si  sponte  reliquerit  virum  suum  et  abierit  et  moretur  cum 
adultero  suo,  amittat  imperpetuum  actionem  petendi  dotem  suam 
que  [sfc]  ei  competere  posset  de  tenemento  viri  si  super  hoc  con- 
vincatur  nisi  vir  suus,  sponte  et  absque  cohertione  [sic]  ecclesiastica, 
earn  reconciliet  et  secum  cohabitare  permittat,  in  quo  casu  restituatur  ei 
actio”:  Stats,  at  Large,  vol.  I.,  p.  101. 

In  this  enactment  we  have  the  curious  feature  that  the  earlier 
part  of  the  chapter  is  in  French  and  the  latter  in  Latin.  I do  not 
know  that  the  reason  for  this  has  ever  been  given. 

It  will  be  seen  that  the  Act  applies  only  to  the  case  in  which 
the  wife,  of  her  own  account  (“sponte”),  leaving  her  husband,  “ lives 
with  her  adulterer”  (“moretur  cum  adultero  suo”). 

In  the  case  under  consideration  we  have  nothing  in  the  way  of 
a continuous  living  with  one  man  in  adultery.  The  woman  had 
no  lover;  she  eloped  from  her  husband  simply  and  solely  because 
of  her  desire  to  live  the  life  of  a prostitute,  this  desire  itself  being 
the  outcome,  no  doubt,  of  a well-known  form  of  mental  and  physical 
disorder,  of  which  a classic  instance  may  be  found  in  the  case  of  the 
Empress  Messalina,  who  came  under  the  lash  of  the  satirist  from 
her  frequenting  night  after  night  the  brothels  of  ancient  Rome. 

It  is  necessary  to  consider  whether  the  statute  covers  the  present 
case,  our  Dower  Act  being  silent.  The  older  cases  usually  referred 
to  are  collected  in  Hetherington  v.  Graham  (1829),  6 Bing.  135,  in 
which  case  the  Court,  from  a consideration  of  the  authorities,  came 
to  the  conclusion  “that  if  a woman  leaves  her  husband  with  her 
own  free  will,  and  afterwards  lives  in  adultery,  the  dower  is  for- 
feited.” 

The  decision  was  on  a demurrer  to  a plea  in  an  action  counting 
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upon  a writ  of  dower  unde  nihil  habet,  in  which  the  tenant  pleaded 
in  bar  that  the  demandant,  in  the  lifetime  of  her  husband,  volun- 
tarily and  of  her  own  accord  left  her  husband,  and  from  thence 
until  the  time  of  his  death  lived  away  from  him  and  in  adultery 
with  one  A.  C.,  etc.,  etc.  The  demurrer  was  general,  and  it  placed 
in  issue  the  question  whether  it  was  necessary  in  order  to  bar  the 
dower  under  the  statute,  that  the  wife  should  leave  her  home  with 
the  adulterer.  The  Court  says,  p.  140:  ‘‘Here  no  mention  is  made 
of  a leaving  of  the  husband,  either  willingly  or  with  any  particular 
person,  but  the  plea  states  only  in  substance  that  the  wife  was 
living  apart  from  her  husband  in  adultery.  The  authorities,  there- 
fore, above  referred  to,  place  the  forfeiture  of  the  dower  upon  the 
fact  of  a living  from  the  husband  in  adultery,  and  not  upon  the 
circumstances  attending  the  elopement;  and,  as  we  think,  the 
good  sense  and  reason  of  the  case  concur  with  these  authorities, 
we  hold  the  proper  construction  of  the  statute  to  be  what  the  words 
still  will  warrant,  that  if  a woman  leaves  her  husband  of  her  own 
free  will,  and  afterwards  lives  in  adultery,  the  dower  is  forfeited.” 
(The  Court  seems  to  be  in  error  in  saying  that  the  plea  says  nothing 
about  the  wife  leaving  her  husband  “willingly,”  the  plea,  as  given 
in  the  report,  reading  that  she  “voluntarily  and  of  her  own  accord 
left  her  husband).  Here  the  woman  lived  with  her  adulterer,  or, 
as  the  statute  is  translated  in  Woodward  v.  Dowse,  10  C.B.N.S.  722, 
she  “continued  with  her  advouterer;”  as  Coke,  in  one  place, 
translates,  “remained  with  the  adulterer.” 

In  Woodward  v.  Dowse  the  clause,  umoretur  cum  adultero ,” 
is  considered,  by  Williams,  J.,  at  p.  730,  and  the  dictum  of 
Coke  is  approved,  namely:  “Albeit  she  doth  not  continually 
remain  in  avowtry  with  the  adulterer,  yet,  if  she  be  with  him  and 
commit  adultery,  it  is  a tarrying  within  this  statute.  Also,  if  she 
once  remain  with  the  adulterer  in  avowtry  and  after  he  keepeth  her 
against  her  will,  or  if  the  avowterer  turn  her  away,  yet  she  shall  be 
said  morari  cum  adultero  within  this  Act.” 

And  the  judgments  go  one  step  further.  At  p.  731-2,  Willes,  J., 
says:  “She  has  left  her  husband  without,  as  far  as  appears,  having 
been  taken  away  by  a third  person,  but  she  has  remained  away,  and 
lived  in  adultery.  . . It  is  enough,  if,  having  left  her  husband’s 

house,  the  woman  afterwards  commits  adultery.  Nay,  it  has  been 
held  that  the  words,  1 sponte  reliquerit,  et  abierit,  et  moretur  cum 
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adulter  o’ , are  satisfied  by  the  mere  act  of  adultery,  without  remain- 
ing any  length  of  time  with  the  adulterer.”  The  learned  Judge 
points  out  that  this  is  hardly  consistent  with  the  earlier  construc- 
tion, but  finally  says,  at  p.  733:  “I  think  it  is  impossible  more  dis 
tinctly  to  lay  down  the  law  to  be,  that,  if  the  wife  leaves  her  hus- 
band’s house,  no  matter  from  what  cause,  and  commits  adultery, 
the  penalty  imposed  by  the  statute  attaches. 

Byles,  J.,  says,  at  p.  733:  “My  acquiescence  in  the  judgment  of 
the  Court  reposes  on  the  deference  one  is  always  bound  to  pay  to  the 
opinions  of  that  very  eminent  lawyer,  Lord  Coke.” 

In  Bostock  v.  Smith,  34  Beav.  57,  Romilly,  M.R.,  held  that 
wife  forfeits  her  dower  under  the  statute  by  living  in  adultery, 
though  she  left  her  husband  in  consequence  of  his  behaviour  and 
gross  misconduct;  he  considers  that  nothing  can  justify  the  act  of 
adultery. 

In  this  province  our  Court  of  Common  Pleas,  in  1857,  Graham  v. 
Law  (1857),  6 C.P.  310,  held,  but  with  doubt,  that  if  the  husband 
abandon  his  wife  and  children  without  making  any  provision  for  her 
or  their  support,  the  wife  does  not  by  subsequently  committing 
adultery  lose  her  dower  under  the  provisions  of  the  statute  West- 
minster 2nd. 

The  judgment  reads,  at  p.  314:  “In  the  present  case  it  can- 
not be  said  the  wife  left  her  husband,  but  he  abandoned  her;  and 
I think,  therefore,  the  statute  does  not  apply  to  deprive  her  of 
dower,  to  which,  at  common  law,  she  would,  notwithstanding  her 
adultery,  be  entitled.” 

This  case  was  decided  before  Woodward  v.  Dowse  and  Bostock 
v.  Smith,  and  it  was,  on  the  authority  of  the  former  case, 
expressly  overruled  in  the  same  court  in  the  cases  of  Woolsey  v. 
Finch  (1869),  20  C.P.  132,  and  Neff  v.  Thompson  (1869),  20  C.P.  211. 

In  all  these  cases,  however,  there  was  the  continued  living  in 
adultery  with  the  one  man,  adultero  suo. 

I have  found  no  case,  either  in  England  or  Canada,  in  which 
there  was  not  a defined  person  with  whom  the  wife  “tarried.”  But- 
the  reasons  given  for  the  various  judgments  in  England  make  it 
clear  that  in  this  case  the  wife  is  not  entitled  to  dower. 

Bound  as  I am  ( Trimble  v.  Hill  (1879),  5 App.  Cas.  342,  344)  by 
these  judgments,  though  I cannot  but  regard  them  as  rather  instances 
of  faciendiet  imponendi  legem ” than  of  “ declarandi  legem,”  I must 
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hold  as  I have  done.  Were  the  case  res  Integra,  I should  be  inclined 
to  consider  that  the  “tarrying”  must  be  of  a more  permanent  charac- 
ter, and  that  a mere  miscellaneous  cohabitation  with  all  comers 
was  not  what  the  Act  contemplated.  I should  have  thought  that 
the  “adulterer”  must  be  rather  more  suus  than  in  this  case. 

The  order  will  contain  no  direction  as  to  dower. 

G.  F.  H. 


[RIDDELL,  J.l 
Re  Moir. 

Will — Construction — Residuary  Bequest  to  Children  as  a Class — Death  of  One 
Child  Before  Testator — Wills  Act,  sec.  36 — Rights  of  Issue  of  Deceased 

Child . 

The  testator  gave  the  residue  of  his  estate  in  equal  shares  to  all  his  children 
except  J.,  and  directed  that  J.’s  share  or  a double  share  should  go  to  M. 
At  the  time  of  the  making  of  the  will  the  testator’s  eight  children  were  all 
alive,  and  all  survived  him  except  M.,  who  predeceased  him,  leaving  issue: — 
Held,  that  in  the  case  of  gifts  to  children  as  a class,  as  tenants  in  common,  the 
shares  of  members  of  the  class  dying  before  the  testator  do  not  pass  to  the 
issue  of  those  dying,  as  under  sec.  36  of  the  Wills  Act,  R.S.O.  1897,  ch.  128, 
but  go  to  the  other  members  of  the  class,  and  the  fact  that  one  of  the  class 
is  named  specially  makes  no  difference;  and  therefore  the  residue  was 
divisible  among  the  six  surviving  members  of  the  class  in  equal  shares. 

Motion  by  the  executors  for  a summary  order  determining  a 
question  arising  upon  the  will  of  James  Moir,  deceased.  The 
facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Riddell,  J.,  in  the  Weekly  Court,  on 
the  26th  April,  1907. 

F.  W.  Gladman,  for  the  executors. 

A.  R.  Hassard,  for  representatives  of  Margaret  Nairn,  deceased. 

C.  A.  Moss,  for  the  surviving  children  of  James  Moir,  deceased. 

F.  W.  Harcourt,  for  the  infants. 

April  29.  Riddell,  J. : — James  Moir  made  his  will  on  the  25th 
May*  1903,  wherein,  after  sundry  devises,  he  says:  “All  residue  of 
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my  estate  ...  I give  in  equal  shares  to  all  my  children  except 
J.,  as  she  has  already  had  more  than  the  others.  Her  share  or  a 
double  share  shall  go  to  M.” 

At  the  time  of  the  making  of  the  will,  his  children,  eight  in  num- 
ber, were  all  alive;  thereafter,  before  his  own  death,  his  daughter  M? 
"died,  leaving  issue.  All  the  rest  of  his  children  survived  him  when 
he  died  in  January,  1906. 

The  question  is,  what  is  to  become  of  the  share  of  the  daughter  M ? 

At  the  common  law,  the  children  of  M.  could  take  nothing. 
After  the  passing  of  the  Wills  Act  in  England  (l*Vict.  ch.  26), 
many  attempts  were  made  to  have  it  declared  that  sec.  33  of  that 
Act,  which  is  the  same  as  our  sec.  36*  R.S:0.  1897,  ch.  128,  covered 
such  a case  as  the  present ; but  it  has  been  thoroughly  established, 
notwithstanding  the  adverse  comments  of  some  text-writers  and 
others,  that  in  the  case  of  gifts  to  a class,  as  tenants  in  common, 
the  shares  of  members  of  the  class  dying  before  the  testator  do  not 
pass  to  the  issue  of  those  dying,  but  go  to  the  other  members  of 
the  class.  From  Olney  v.  Bates  (1855),  3 Drew.  319,  Browne  v. 
Hammond  (1858),  Johns.  210,  and  Stewart  v.  Jones  (1859),  3 DeG. 
& J.  532,  onward,  that  rule  has  been  followed,  and  it  is  too  late 
to  question  it.  And  the  fact  that  M.  is  named  specially  makes 
no  difference:  Re  Stanhope’s  Trusts  (1859),  27  Beav.  201;  Shaw 
v.  McMahon  (1843),  2 Con.  & Law.  528;  In  re  Feather  stone’s  Trusts 
(1882),  22  Ch.D.  111. 

The  general  principle  is  discussed  in  our  Courts  in  Re  Williams 
(1903),  5 O.L.R.  345,  and  In  re  Clark  (1904),  8 O.L.R.  599.  I have 
not  found  any  Ontario  case  in  which  any  member  of  the  class  has 
been  specially  named;  but  I am  bound  by  the  decisions  in  the 
English  Courts. 

The  statement  of  the  law  found  in  18  Am.  & Eng.  Encyc.  of 
Law,  2nd  ed.,  p.  757,  is  misleading,  the  editor  saying:  “In  England 
. . . the  statute  has  been  held  not  to  apply  to  a gift  to  a class, 

none  of  whom  are  mentioned  by  name.” 

* 36.  Where  any  person,  being  a child  or  other  issue  of  the  testator,  to 
whom  any  real  or  personal  estate  is  devised  or  bequeathed  for  any  estate  or 
interest  not  determinable  at  or  before  the  death  of  such  person,  dies  in  the 
lifetime  of  the  testator,  leaving  issue,  and  any  of  the  issue  of  such  person  are 
living  at  the  time  of  the  death  of  the  testator,  such  devise  or  bequest  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless  a contrary  intention 
appears  by  the  will. 
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And  it  would  be  drawing  too  fine  a distinction  to  consider  that 
the  fact  that  M.  was  to  get  a double  share  should  make  any 
difference. 

The  share  that  otherwise  had  gone  to  M.  falls  now  to  the  other 
children,  and  the  six  will  share  the  residue  equally. 

Costs  of  all  parties  out  of  the  residue. 

E.  B.  B. 


Riddell,  J. 
1907 

Re  Moir. 
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[DIVISIONAL  COURT.] 

Morris  v.  Cairncross. 

Landlord  and  Tenant — Settled  Estates  Act : — R.S.O.  1897,  ch.  71 — Tenant  for 
Years — Liability  for  Permissive  Waste — Covenants  in  Lease — Construction. 

Held,  after  detailed  review  of  the  cases,  that  Yellowly  v.  Gower  (1855),  11 
Exch.  274,  which  decided  that  a tenant  for  years  is  liable  for  permissive 
waste,  was  rightly  decided,  and  that  its  authority  has  not  been  impugned 
or  affected  by  any  subsequent  case  or  displaced  by  the  provisions  of  the 
Judicature  Act. 

Held,  also,  that  the  provisions  in  the  lease  in  question  in  this  case  whereby 
the  covenants  to  repair  and  to  repair  according  to  notice  were  qualified  by 
the  exceptions  in  the  covenant  to  leave  the  premises  in  good  repair,  namely, 
“ reasonable  wear  and  tear  and  damage  by  fire  or  tempest,”  had  not  the 
effect  of  relieving  the  tenant  from  any  liability  which  but  for  them  he 
would  have  been  subject  to  for  permissive  waste.  Such  exceptions  are  to 
be  construed  as  exempting  from  damage  which  is  the  result  of  accident, 
not  from  damage  which  is  the  result  of  negligence. 

Taylor  v.  Taylor  (1875),  L.R.  20  Eq.  297,  specially  considered. 

Semble,  a person  entitled  to  the  income  of  land  under  a trust  or  direction  for 
payment  thereof  to  him  during  his  own  or  any  other  life,  is  entitled  to 
exercise  the  power  of  leasing  conferred  by  sec.  42  of  R.S.O.  1897,  ch.  71. 

This  was  an  action  for  a declaration  that  a certain  lease  was 
void,  and  not  binding  on  the  plaintiffs,  and  for  other  relief. 

The  plaintiffs  were  the  grandchildren  and  heirs-at-law  of  Mary 
Gallagher,  who  died  in  1870,  having  first  made  her  will  whereby 
she  devised  certain  lands  situate  at  the  corner  of  Church  and  Ann 
streets,  in  the  city  of  Toronto,  then  owmed  by  her  in  fee  simple, 
amongst  other  lands,  to  her  son  Robert  Atkinson  Gallagher  for 
life;  and  appointed  William  Mulock  and  John  Oliver  her  executors. 

In  accordance  with  the  terms  of  the  will,  R.  A.  Gallagher  en- 
tered into  possession  of  the  lands;  and  on  the  1st  October,  1895, 
John  Oliver  and  R.  A.  Gallagher  assumed  to  make  a lease  of  the 
lands  to  the  defendant  for  the  term  of  twenty-one  years,  at  an 
annual  rental  of  $120,  who  went  into  and  continued  in,  pos- 
session of  the  same.  On  February  6th,  1905,  R.  A.  Gallagher  died. 

The  plaintiffs  contended  that  on  his  death  they  became  entitled 
to  an  estate  in  fee  simple  in  the  lands,  and  that  John  Oliver  and 
R.  A.  Gallagher  had  therefore  no  power  to  make  a lease  of  the 
lands  for  a longer  term  than  the  life  of  R.  A.  Gallagher.  That 
the  Settled  Estates  Act,  58  Viet.  ch.  20,  sec.  42  (0.),  did  not 
apply,  as  the  lease  was  not  made  in  conformity  with  that  Act,  in 
that  it  was  not  an  ordinary  lease  as  contemplated  by  that  Act,  but 
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was  in  effect  a building  lease,  and  was  made  without  impeachment 
of  waste,  and  that  the  rent  reserved  by  the  lease  was  not  the  best 
rent  that  could  have  been  reasonably  obtained  therefor,  but  was 
an  inadequate  and  insufficient  rental,  and  that  even  if  the  lease 
were  made  in  conformity  with  the  provisions  of  the  Settled  Estates 
Act,  it  was  not  binding  upon  or  good  as  against  the  plaintiffs. 

The  plaintiffs  proved  that,  on  the  death  of  the  life  tenant,  R.  A. 
Gallagher,  they  had  repudiated  the  lease,  and  had  demanded  pos- 
session from  the  defendant,  but  that  he  neglected  and  refused  to 
deliver  up  the  possession,  claiming  that  the  lease  to  him  was  a valid 
lease. 

The  plaintiffs  asked  for  a declaration  that  the  lease  was  void, 
and  not  binding  upon  them,  and  also  to  have  it  declared  that  the 
defendant  had  excluded  them  from  the  possession,  and  to  have 
such  possession  delivered  over  to  them,  and  claiming  mesne 
profits  or  damages,  and  costs. 


D.  C. 
1906 

Morris 

v. 

Cairncross. 
Boyd,  C. 


The  action  was  tried  before  Boyd,  C.,  at  the  non-jury  sittings 
at  Toronto,  on  May  15,  1906. 

W.  E.  Raney,  for  the  plaintiffs. 

C.  A.  Moss  and  Featherston  Aylesworth,  for  the  defendant. 


At  the  conclusion  of  the  evidence,  the  learned  Chancellor  re- 
served his  decision,  and  subsequently  delivered  the  following  judg- 
ment. 


May  22,  1906.  Boyd,  C.: — In  leases  for  years  under  the  Settled 
Estates  Act,  1895,  58  Viet.  ch.  20,  sec.  42  (O.),  it  is  essential  that 
they  be  not  made  “ without  impeachment  of  waste.”  In  other 
words,  the  terms  of  the  lease  must  be  such  as  not  to  affect  or  vary 
the  common  law  liability  of  the  lessee  for  waste.  The  tenant 
must  not  be  relieved  from  any  duty  the  omission  of  which  would 
constitute  waste. 

It  has  been  held  that  if  the  covenant  to  repair  be  qualified  by 
the  words  ‘‘fair  wear  and  tear  and  damage  by  tempest  excepted,” 
that  would  be  a fatal  defect  in  the  execution  of  the  power  as  against 
an  objecting  and  repudiating  reversioner:  Davies  v.  Davies  (1888), 
38  Ch.  D.  499. 

This  decision  has  not  been  favourably  criticized  by  many  writers 
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D-  C.  of  competent  skill,  and  while  it  has  not  been  formally  overruled, 
1906  it  is  one  that  should  not  be  implicitly  followed  without  great 
Morris  hesitation. 

Cairncross.  Upon  the  terms  of  the  instrument,  it  is,  I think,  with  difficulty 
Boyd” c distinguishable  from  the  lease  now  in  question,  and,  assuming 

that  it  cannot  be  so  distinguished,  and  having  to  decide  for  or 
. against  the  authority  of  that  case,  it  would  seem  to  be  the  better 
course  to  regard  it  (especially  in  this  country)  as  not  the  law. 

It  is  very  incisively  criticized  by  Mr.  Bewes,  at  pp.  216-219, 
in  his  Law  of  Waste  (1894),  to  which  it  is  now  sufficient  to  refer. 

In  the  1st  ed.  of  Pollock  on  Torts  (Christmas,  1886),  the  author 
wrote  thus:  “As  to  permissive  waste,  that  is,  suffering  the  tene- 
ment to  lose  its  value  or  go  to  ruin  for  want  of  necessary  repair, 
a tenant  for  life  or  years  is  liable  therefor  if  an' express  duty  to  repair 
is  imposed  upon  him  by  the  instrument  creating  his  estate;  other- 
wise it  is  doubtful”:  p.  286. 

In  the  2nd  ed.  (Easter,  1890),  the  text  is  left  unchanged  (p.  301), 
and  there  is  no  reference  to  the  Davies  case  decided  in  February, 


1888. 

In  the  3rd  ed.  (August,  1892),  at  p.  307,  the  last  sentence  quoted 
above  is  altered  thus:  “ otherwise  he  is  not,”  and  [n  re  Cart- 
wright, Avis  v.  Newman  (1889),  41  Ch.  D.  532,  is  cited.  The 
changed  text  is  so  continued  in  the  4th  ed.  (1895)  at  p.  313;  also 
in  the  5th  ed.  (1897)  at  p.  327,  and  in  the  6th  ed.  (1901)  p.  338. 
In  the  last  edition  (1904),  p.  346,  with  the  same  text  is  added  this 
note  to  In  re  Cartwright : “The  correctness  of  this  decision  is 

disputed  by  Mr.  C.  B.  Labatt  in  37  C.L.J.  533.” 

The  novel  doctrine  as  to  non-liability  of  tenants  for  years  and 
for  life  appears  to  proceed  upon  two  grounds:  first,  a revulsion  from 
the  exposition  by  Coke  of  the  Statutes  of  Gloucester  and  Marl- 
bridge,  that  the  words  “do  make  waste”  includes  permissive  as 
well  as  voluntary  or  commissive  waste ; and  second,  the  prevalence 
of  the  equitable  doctrine  since  the  judicature  legislation,  by  which 
the  non-interference  of  equity  in  cases  of  permissive  waste  is  adopted 
as  the  better  principle  by  courts  of  law:  Zimmerman  v.  O'Reilly 
(1868),  14  Gr.  646,  and  Barnes  v.  Dowling  (1881),  44  L.T.N.S.  809. 

In  the  last  edition  of  Theobald  on  Wills,  5th  ed.,  p.  465,  it  is 
stated  as  the  result  of  the  modern  cases  that  “a  tenant  for  life — 
whether  legal  or  equitable — of  freeholds  or  leaseholds,  is  not  liable 
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to  the  remainderman  for  permissive  waste”.  This  is  also  the  con- 
clusion of  Sir  F.  Pollock  in  his  last  work  on  Torts,  7th  ed.,  p.  346, 
both  as  to  tenants  for  life  and  for  years. 

There  is  an  interesting  discussion  in  Farwell  on  Powers,  2nd 
ed.,  pp.  635-637,  bearing  against  the  doctrine  in  Yellowlyv.  Gower 
(1855),  11  Ex.  274,  (which  was  followed  in  Davies  v.  Davies , 38 
Ch.  D.  499).  As  does  also  Lord  St.  Leonards  (Sugden)  on  Powers, 
8th  ed.,  pp.  789,  790. 

In  the  last  edition  of  Fawcett’s  Landlord  and  Tenant,  1905, 
p.  352,  it  is  said:  “At  present  the  illogical  result  appears  to  have 
been  reached  that  tenants  for  years  are  liable  (for  permissive  waste), 
but  not  tenants  for  life.”  For  the  proposition  that  tenants  for 
years  are  so  liable  is  cited  Davies  v.  Davies,  38  Ch.  D.  499. 

This  decision  proceeded  upon  the  authority  of  Yellowly  v. 
Gower,  11  Ex.  274,  in  which  it  is  thus  held  (p.  294):  “We  con- 
ceive that  there  is  no  doubt  of  the  liability  of  tenants  for  terms 
of  years,  for  they  are  clearly  put  on  the  same  footing  as  tenants 
for  life,  both  as  to  voluntary  and  permissive  waste,  by  Lord  Coke, 
1 Inst.  53;  Harnett  v.  Maitland  (1847),  16  M.  & W.  257. 

The  question  as  to  a tenant  for  life  or  for  years  being  liable  for 
permissive  waste  was  treated  as  an  open  one  in  Woodhouse  v. 
Walker  (1880),  5 Q.B.D.  407. 

In  Davies  v.  Davies,  supra,  Kekewich^  J.,  held  that  a tenant 
for  years  was  so  liable;  but  in  the  later  case  of  In  re  Cartwright,  41 
Ch.  D.  532,  when  the  same  liability  was  argued  to  attach  to  a tenant 
for  life  and  one  for  years,  it  was  held  that  the  tenant  for  life  was  not 
liable  to  an  action  for  permissive  waste.  The  closing  words  of 
Mr.  Justice  Kay,  at  p.  536,  are:  “At  the  present  day  it  would  cer- 
tainly require  either  an  Act  of  Parliament,  or  a very  deliberate 
decision  of  a Court  of  great  authority,  to  establish  the  law  that  a 
tenant  for  life  is  liable  to  a remainderman  in  case  he  should  have 
permitted  the  buildings  on  the  land  to  fall  into  a state  of  dilapida- 
tion. ” 

That  case  was  followed  by  North,  J.,  in  Re  Parry,  [1900]  1 
Ch.  160.' 

Upon  this  state  of  the  authorities  in  England,  it  is  said  in  the 
last  edition  of  Ringwood  on  Torts,  1906,  p.  109,  that  in  view  of  the 
conflicting  cases  the  point  as  decided  in  Davies  v.  Davies  cannot  be 
considered  as  clear. 
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In  re  Cartwright  was  followed  by  me  in  Patterson  y.  Central  Canada 
Loan  and  Savings  Co.  (1898),  29  O.R.  134,  so  far  as  relates  to  a 
tenant  for  life;  and  also  by  Mr.  Justice  Teetzel  in  Munro  v.  To- 
ronto R.W.  Co.  (1904),  9 O.L.R.  299,  305;  but  he  held  that  the  lease 
in  that  case  was  void  under  the  authority  of  Davies  v.  Davies , 
without  adverting  to  the  uncertainty  as  to  the  present  authority 
of  that  decision.  However,  in  the  Munro  case  the  acts  permitted 
by  the  lease  were  clearly  such  as  involved  actual  waste — as  it 
sanctioned  the  cutting  down  of  trees  for  park  purposes — and  it 
would  be  a void  instrument  under  sec.  42  of  the  Settled  Estates 
Act,  at  the  option  of  the  remainderman. 

The  objectionable  element  in  the  lease  in  the  Davies  case  was 
a compound  covenant  as  to  repair  in  these  words:  that  the  lessee 
would  “ at  all  times  during  the  term  keep  the  premises  in  good  and 
substantial  repair,  and  the  same  in  good  and  substantial  repair 
deliver  up  at  the  expiration  or  sooner  determination  of  the  term 
fair  wear  and  tear  and  damage  by  tempest  excepted.” 

The  Judge  read  those  words  of  exception  in  the  last  clause  as 
referring  not  only  to  the  later  branch  of  the  covenant,  but  to  it  as 
a whole.  It  was  there  construed  as  a provision  exempting  the  tenant 
during  the  whole  term  for  repairs  rendered  necessary  by  wear  and 
tear  or  by  damage  from  tempest.  It  was  laid  down  as  law  that 
but  for  these  words  the  tenant  would  be  liable  to  replace  dilapida- 
tions arising  from  the  wearing  out  of  the  wTalls  and  floors,  and  also 
such  as  would  arise  from  a storm  blowing  off  the  chimney  pot,  or 
breaking  in  the  roof.  In  these  particulars,  therefore,  it  was  said 
this  tenant  was  rendered  unimpeachable  for  waste:  p.  505. 

In  the  present  lease,  which  is  made  in  the  statutory  short  form 
as  found  in  R.S.O.  1887,  ch.  106,  the  covenants  in  kind  were  “to 
repair”;  “that  lessors  may  enter  and  view  repair”;  “that  the 
lessee  will  repair  according  to  notice”;  and  that  “the  lessee  will 
leave  the  premises  in  good  repair  (reasonable  wear  and  tear  and 
damage  by  fire  or  tempest  only  excepted).”  These  occur  in  the 
short  form  as  numbered  3,  6 and  8 respectively,  with  the  corres- 
ponding expansions  of  meaning. 

The  written  lease  goes  beyond  the  statutory  exception,  which 
is  limited  to  reasonable  wrear  and  tear  and  damage  by  fire  only  ex- 
cepted. The  lease  also  excludes  damage  by  tempest,  which  was  also 
the  exception  in  the  Davies  case.  But  by  the  statutory  colloca- 
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tion  followed  in  the  lease,  this  exception  I do  not  read  as  applicable 
to  repairs  during  the  term,  but  only  to  what  shall  occur  at  the  end 
of  the  term.  Then  the  premises  are  to  be  left,  according  to  the 
covenant,  in  as  good  a condition  as  they  were  in  at  the  beginning  of 
it  “ subject  to  the  exception  of  dilapidations  caused  by  the  friction  of 
the  air,  by  exposure,  and  by  ordinary  use”:  see  Fawcett’s  Landlord 
and  Tenant,  3rd  ed.,  p.  341.  But  if  the  building  has  at  that  period 
been  destroyed  by  fire  or  tempest  through  unavoidable  casualty, 
that  is — it  need  not  be  replaced  by  a new  structure.  This  excep- 
tion relieves  the  tenant  from  putting  up  the  buildings  destroyed 
by  pure  accident  as  a matter  of  repair  to  the  premises,  but  it  will 
not  save  him  from  liability  if  the  destruction  has  been  caused  by 
his  negligent  or  wilful  act.  Such  an  act  would  be  one  of  actual 
and  actionable  waste  committed  on  the  premises,  whereas  the 
exception  relieves  him  only  if  the  loss  is  the  result  of  casualty  or 
accident,  in  which  case  the  legal  aspect  is  not  one  of  actionable 
waste  at  all:  White  v.  M‘Cann  (1851),  1 Ir.  C.L.R.  205;  Nugent 
v.  Cuthbert,  cited  in  Sugden’s  Law  of  Property  475;  Bewes 
on  Waste,  p.  218,  250,  and  Wolfe  v.  McGuire  (1896),  28  O.R.  45. 
In  this  case  the  fire,  which  was  accidental,  was  treated  as  permis- 
sive waste  for  which  the  lessee  was  not  actionable. 

So  as  to  the  wear  and  tear  which  is  exempted:  that  is  really  a 
matter  which  in  modern  law  is  not  accounted  waste  at  all.  It  is 
a necessary  incident  arising  out  of  the  use  of  the  property  in  a 
reasonable  manner,  and  it  has  been  held  that  no  detriment  to  de- 
mised premises  resulting  from  the  use  of  them  in  a reasonable 
and  proper  manner,  having  regard  to  the  class  of  structure,  is  to 
be  regarded  as  “waste”:  per  Fry,  J.,  in  Saner  v.  Bilton  (1878), 
7 Ch.  D.  815,  followed  in  Manchester  Bonded  Warehouse  Co.,  Ltd., 
v.  Carr  (1880),  5 C.P.D.  507.  Permissive  waste  of  an  actionable 
character  is  provided  against  by  the  covenant  to  repair,  and  any 
deterioration  arising  from  reasonable  wear  and  tear  is  of  too  trivial 
a character  to  be  reckoned  with  by  the  Court.  When  the  wear 
and  tear  is  so  long  continued  that  it  takes  the  aspect  of  “want  of 
repair,”  that  is  a different  matter,  and  one  covered  by  the  covenant. 
Here  the  wear  and  the  repair  clause  would  only  refer  to  a short 
period  before  the  expiry  of  the  last  year  of  the  term,  and  would 
be  in  effect  inappreciable. 

Upon  the  other  points  of  the  case  arises  no  difficulty.  The 
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covenants  are,  as  provided  by  the  Settled  Estates  Act,  “of  usual 
and  proper  character,”  being  in  the  recognized  statutory  form, 
and  the  rent  reserved  was  the  best  that  could  have  been  reasonably 
obtained  in  the  year  1895.  The  great  preponderance  of  evidence 
is  to  this  effect,  and  it  so  happened  that  the  rents  of  land  and 
houses  in  the  city  (Toronto)  were  in  that  year  at  the  lowest  ebb 
after  the  boom.  Houses  were  standing  vacant;  business  was  at  a 
standstill;  the  locality  of  the  house  in  question  was  and  has  been 
unprogressive;  and  altogether  I cannot  condemn  the  lease  on  this 
ground.  The  criterion  is  not  how  the  thing  has  turned  out,  but 
the  proper  test  is,  was  the  rent  reserved  fair  and  reasonable  at 
the  time? 


The  only  question  of  fact  is  whether  the  lease  was  made  agree- 
ably to  the  statutory  power;  and  I do  not  advert  to  the  relations 
between  the  parties  which  does  not  appear  relevant,  and  indeed  is 
not  raised  on  the  record.  See  as  to  this  point  Davies  v.  Davies, 
38  Ch.  D.  at  p.  502. 

The  result  is  that  this  action  fails  and  should  be  dismissed, 
but,  as  it  was  apparently  justified  to  a great  extent  by  the  Davies 
case,  I give  no  costs. 


The  plaintiffs  appealed  to  the  Divisional  Court,  and  the  appeal 
was  argued  on  November  26th  and  27th,  1906,  before  Meredith, 
C.J.C.P.,  and  MacMahon  and  Teetzel,  JJ. 

W.  E.  Raney  and  A.  Mills , for  the  plaintiffs,  contended  that 
the  lease  was  a building  lease,  and  as  such  not  within  the  Settled 
Estates  Act : Davies  v.  Davies , 38  Ch.D.  499,  at  p.  501 ; In  re  Daniells 
Settled  Estates,  [1894]  3 Ch.  503;  Re  Hooper  (1896),  28  O.R.  179; 

* Re  Goodwin’s  Settled  Estates,  Ex  parte  Butler  (1862),  3 Giff.  620; 
Re  Watson’s  Trusts  (1892),  21  O.R.  529;  that  as  to  waste,  the 
qualification  in  the  last  covenant,  qualifies  all  the  preceding  coven- 
ants: Wolfe  v.  Maguire,  28  O.R.  45;  Clarke  on  Landlord  and 

Tenant,  p.  426;  Fawcett  on  Landlord  and  Tenant,  3rd  ed.,  p.  333; 
that  a tenant  for  years  was  not  liable  for  permissive  waste:  Wood- 
fall  on  Landlord  and  Tenant,  16th  ed.,  pp.  683-4;  Foa  on  Landlord 
and  Tenant,  3rd  ed.,  p.  251;  Yellowly  v.  Gower,  11  Ex.  274;  article 
by  C.  B.  Labatt  on  Obligation  of  Tenant  to  Repair,  37  C.L.J.  521; 
and  that  the  trustee  was  bound  to  keep  this  property  in  tenant- 
able  repair,  but  did  not  do  so,  and  put  it  out  of  his  power  to  do  so. 
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C.  A.  Moss,  for  the  defendant,  contended  that  there  was  nothing 
in  the  Settled  Estates  Act  to  prevent  a repairing  lease  being  given,  1907 

at  such  a rent  as  Can  be  reasonably  obtained:  Settled  Estates  Act,  Morris 

V. 

1895,  58  Viet.  ch.  20,  sec.  42,  (O.) ; Woodfall  on  Landlord  and  Tenant,  Cairncross, 

17th  ed.,  p.  684;  Amer.  and  English  Encyc.  of  Law,  2nd  ed.,  vol.  18,  Boyd"c 

p.  246;  that  a tenant  could  not  contract  himself  out  of  liability  for 
negligence:  Fillater  v.  Phipjpard  (1847),  11  Q.B.  347;  Bonded 
Warehouse  Co.,  Ltd.,  v.  Carr  (1880),  5 C.P.D.  507;  Saner  v.  Bilton, 

7 Ch.D.  815;  Emmett  v.  Quinn  (1882),  7 A.R.  306;  Redman  and 
Lyon  on  Landlord  and  Tenant,  5th  ed.,  pp.  220-1;  and  that  if  a 
tenant  can  be  made  to  pay  damages  for  a fire  which  is  his  own  fault, 
there  is  no  reason  why  he  should  not  have  to  repair  damage  done 
by  a fire  which  is  his  own  fault. 

Raney,  in  reply,  referred  to  Underhill  on  Trusts,  6th  ed.,  p.  203. 


May  6.  The  judgment  of  the  Court  was  delivered  by  Meredith, 
C.J.: — This  is  an  appeal  by  the  plaintiffs  from  the  judgment  of  the 
Chancellor  pronounced  on  May  22nd,  1906,  after  the  trial  of  the 
action  before  him,  sitting  without  a jury,  at  Toronto,  on  May  15th, 
1906,  dismissing  the  appellants’  action  without  costs. 

In  their  statement  of  claim,  the  appellants  allege  that  Mary 
Gallagher,  who  was  the  owner  of  the  lands  in  question  and  other 
lands,  died  in  the  year  1870,  having  first  made  her  will  whereby 
she  devised  them  to  her  son,  Robert  Atkinson  Gallagher,  for  life; 
that  pursuant  to  the  will  the  son  “duly  entered  into  possession”  of 
the  lands  in  question;  that  he  and  the  trustee  of  the  will,  John 
Oliver,  on  October  1st,  1895,  assumed  to  make  a lease  of  these  lands 
to  the  respondent  for  a term  of  twenty-one  years  from  that  date 
at  an  annual  rental  of  $120;  that  the  appellant  Agnes  May  Morris, 
was  then  an  infant;  that  the  son  died  on  February  6th,  1905,  and 
that  on  his  death  the  appellants,  as  heirs-at-law  of  the  testatrix, 
became  entitled  to  an  estate  in  fee  in  the  lands;  that  the  son  and 
Oliver  had  no  power  to  make  a lease  of  the  lands  for  a longer  term 
than  the  life  of  the  son;  “that  the  lease  was  not  made  in  pursuance 
of  or  in  conformity  with  the  requirements  of  the  Settled  Estates 
Act,  in  that  the  said  lease  is  not  an  ordinary  lease,  as  contemplated 
by  the  said  Act,  but  is  in  effect  a building  lease,  and  in  that  the  said 
lease  was  made  without  impeachment  of  waste,  and  in  that  the  rent 
reserved  by  the  said  lease  was  not  the  best  rent  that  could  have 
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been  reasonably  obtained  therefor,  but  was  an  inadequate  and  in- 
sufficient rental that  even  if  made  in  conformity  with  the  pro- 
visions of  the  Settled  Estates  Act,  R.S.O.  1897,  ch.  71,  the  lease  is 
Cairncross.  n°t  good  or  binding  on  the  appellants;  that  the  respondent  is  in 
Meredith^  c j Possessi°n  °f  the  lands  and  has  excluded  the  appellants  from  them; 

“that  upon  the  death  of  the  life  tenant  the  plaintiffs  repudiated 
the  said  lease  and  demanded  possession  from  the  defendant” 
of  the  lands,  and  that  he  refused  to  deliver  possession  to  the 
appellants. 

The  claim  is  for  (1)  a declaration  that  the  lease  is  void  and  not 
binding  on  the  appellants;  (2)  a declaration  that  the  respondent 
has  excluded  the  appellants  from  possession  of  the  lands;  (3) 
mesne  profits  or  damages  for  the  use  and  occupation  of  the  lands 
by  the  respondent  since  February  6th,  1905;  (4)  possession  of  the 
lands;  (5)  costs  and  (6)  further  and  other  relief. 

It  was  argued  by  counsel  for  the  appellants  that  Robert  Atkinson 
Gallagher  was  not  a person  entitled  under  the  Settled  Estates  Act 
to  exercise  the  power  of  leasing  conferred  by  sub-sec.  1 of  sec.  42, 
and  that  we  ought  to  follow  the  decision  of  the  Master  of  the  Rolls 
(Jessel)  in  Taylor  v.  Taylor  (1875),  L.R.  20  Eq.  297,  which  it  was 
urged  was  a conclusive  authority  in  favour  of  the  appellants. 

This  objection  was  not  taken  before  the  learned  Chancellor,  nor 
is  it  raised  upon  the  pleadings;  on  the  contrary,  in  their  statement 
of  claim  the  appellants  admit  that  Robert  Atkinson  Gallagher  was 
under  the  will  of  the  testatrix  tenant  for  life.  On  this 
statement  of  the  pleadings  as  to  the  estate  of  Robert  Atkinson 
Gallagher,  there  can  be  no  question  that  he  was  a person  entitled 
to  exercise  the  power  of  leasing  conferred  by  sec.  42,  and  I do  not 
think  that  at  this  stage  of  the  proceedings,  even  if  an  application 
to  amend  had  been  made — and  none  was  made — the  appellants 
should  be  permitted  to  amend  by  withdrawing  that  admission. 

The  decision  in  Taylor  v.  Taylor  was  on  an  application  under 
sec.  32  of  the  English  Act  (19  and  20  Viet.  ch.  120),  which  no  doubt 
corresponds  with  sec.  42  of  our  Act;  but  it  is  not,  in  my  opinion,  an 
authority  in  favour  of  the  appellants.  The  conclusion  of  the 
Master  of  the  Rolls,  that  the  person  who  claimed  the  right 
to  exercise  the  power  of  leasing  conferred  by  the  section 
of  the  Imperial  Act  which  corresponds  with  sec.  42  of  our 
Act  was  not  a “ person  entitled  to  the  possession  or  to  the  receipt  of 
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the  rents  and  profits”  for  an  estate  for  life,  depended  upon  the  very 
special  provisions  of  the  will  under  which  she  derived  title.  This 
is  apparent  from  the  provisions  of  the  will  which  are  set  out  in  the 
report  of  the  case  in  20  Equity,  and  in  Taylor  v.  Taylor  (1876), 
3 Ch.D.  145,  James,  L.J.,  referring  to  the  decision  of  the  Master 
of  the  Rolls,  says,  at  p.  146:  “ Having  regard  to  the  other  points,  I 
should  have  required  more  time  to  consider  the  construction  of  the 
Acts  of  Parliament  if  I thought  that  the  decision  of  the  Master  of 
the  Rolls  could  be  considered  as  a decision  that  a tenant  for  life 
who  is  to  receive  the  rents  and  profits  during  his  life  through  the 
hands  of  a trustee,  is  not  the  tenant  for  life  within  the  meaning  of 
the  Acts;  but  I take  the  decision  of  the  Master  of  the  Rolls  to  be 
based  on  the  very  peculiar  provisions  of  this  will,  the  mode  in  which 
the  property  was  divided  into  two  pa;rts,  and  the  mode  in  which  the 
rents  of  one  part,  which  were  his  own,  are  devoted  to  the  repair  of 
the  whole,  and  the  provisions  compelling  the  trustees  to  repair 
and  so  on.” 

These  remarks  were  made  in  delivering  judgment  on  an  appeal 
from  the  Master  of  the  Rolls  (1875),  1 Ch.D.  426,  upon  an  applica- 
tion by  the  person  who  made  the  application  dealt  with  in  the  case 
in  20  Equity,  and  the  trustee  of  the  will  under  which  she  claimed, 
for  an  order  vesting  in  the  trustee  power  to  grant  leases  under  the 
Act.  In  refusing  the  application,  the  Master  of  the  Rolls  based 
his  judgment  mainly  upon  the  same  reasoning  as  that  upon  which 
he  had  rested  his  former  judgment,  the  language  of  sec.  16,  with 
which  he  dealt,  being  the  same  as  that  used  in  sec.  32. 

In  a subsequent  case  which  arose  after  the  English  Settled  Land 
Act,  1882,  45,  46  Viet.  ch.  38,  was  passed  (In  re  Pocock  and 
Prankerd’s  Contract,  [1896]  1 Ch.  302),  counsel  arguendo  said,  p.  304, 
that  clause  9 of  sub-sec.  1 of  sec.  58  of  that  Act  was  “intended 
to  get  rid  of  the  doubt  suggested  by  Taylor  v.  Taylor.” 

The  provision  referred  to  is  as  follows: — 

“58.— (1)  Each  person  as  follows  shall  when  the  estate  or  in- 
terest of  each  of  them  is  in  possession,  have  the  powers  of  a tenant 
for  life  under  this  Act,  as  if  each  of  them  were  a tenant  for  life  as 
defined  in  this  Act,  namely  . . . 

ix.  A person  entitled  to  the  income  of  land  under  a trust  or  direction 
for  payment  thereof  to  him  during  his  own  or  any  other  life,  whether 
subject  to  expenses  of  management  or  not,  or  until  sale  of  the  land, 
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or  until  forfeiture  of  his  interest  therein  on  bankruptcy  or  other 
event.” 

This  provision  has  not  been  embodied  in  the  legislation  of  this 
Province,  but  that  circumstance  does  not,  I think,  warrant  the  in- 
ference that  the  Legislature  in  enacting  the  Settled  Estates  Act 
intended  that  persons  to  whom  the  conditions  mentioned  in  clause 
9 of  sub-sec.  1 of  sec.  58  of  the  English  Act  apply  were  not  intended 
to  be  included  among  the  persons  who  by  sec.  42  of  our  Act  are 
entitled  to  exercise  the  power  of  leasing  conferred  by  that  section. 

The  next  objection  relied  on  by  the  appellants  was  that  the  lease 
was  not  one  authorized  by  the  Act,  because,  as  was  contended,  the 
rent  reserved  by  it  was  not  the  best  rent  that  could  be  reasonably 
obtained,  and  the  demise  was  made  without  impeachment  of  waste. 

I entirely  agree  with  the  learned  Chancellor  that  “the  great 
preponderance  of  evidence”  is  to  the  effect  that  “the  rent  reserved 
was  the  best  that  could  have  been  reasonably  obtained  in  the  year 
1895.” 

As  long  ago  as  the  year  1808,  in  dealing  with  the  exercise  by 
lease  of  a power  contained  in  a settlement  which  directed  that  the 
best  rent  should  be  reserved,  the  Court  of  King’s  Bench  determined 
that  in  the  exercise  of  such  a power,  “where  the  transaction  was 
fair,  and  no  fine  or  other  collateral  consideration  was  taken  by  the 
tenant  for  life  leasing  under  the  power,  or  injurious  partiality  mani- 
festly shewn  by  him  in  favour  of  the  particular  lessee,  there  ought 
to  be  something  extravagantly  wrong  in  the  bargain,  in  order  to 
set  it  aside  on  this  ground;  for  in  the  choice  of  a tenant  there  were 
many  things  to  be  regarded  besides  the  amount  of  the  rent  offered:” 
Doe  d.  Lawton  v.  Radcliffe  (1808),  10  East  278;  and  the  lease  was 
upheld,  although  the  case  made  against  it  was  much  stronger  than 
is  the  case  made  by  the  appellants  against  the  lease  they  are 
attacking. 

It  was  further  argued  on  this  branch  of  the  case  that  the  lease 
was  a building  lease,  and  therefore  not  authorized  by  sec.  42.  This 
contention  was  based  upon  a provision  by  which  the  lessee  coven- 
anted to  make  certain  repairs  to  the  demised  premises.  I am 
unable  to  agree  with  the  contention  that  the  presence  of  this  coven- 
ant in  the  lease  renders  it  invalid.  According  to  the  evidence  when 
the  lease  was  made,  the  building  was  in  a very  bad  state  of  repair, 
and  the  proper  inference  is,  I think,  that  had  the  repairs  not  been 
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made  or  provided  for  the  premises  could  not  have  been  rented  for  a D-  C. 

term  of  21  years  at  the  rent  reserved  by  the  lease,  if  indeed  they  1907 

would  not  soon,  by  the  effect  of  age  upon  the  building,  have  had  Morris 
practically  no  rental  value;  and  for  the  dilapidated  condition  of  the  cAIRncross 
building  there  was  no  evidence  to  shew  that  Robert  Atkinson  

. Meredith,  C.J. 

Gallagher  was  responsible,  even  if  he  was  answerable  for  permissive 
waste. 

The  other  ground  of  objection  on  this  branch  of  the  case — that 
the  demise  is  without  impeachment  of  waste — is  based  upon  the 
proposition  that  the  covenants  to  repair  and  to  repair  according 
to  notice  are  qualified  by  the  exceptions  in  the  covenant  to  leave 
the  premises  in  good  repair,  namely,  “ reasonable  wear  and  tear 
and  damage  by  fire  or  tempest,”  and  that,  being  so  qualified,  the 
effect  of  them  is  that  the  lessee  is  freed  from  liability  for  waste, 
for  which,  as  was  contended,  both  voluntary  and  permissive,  a 
tenant  for  years  is  answerable. 

The  lease  is  made  in  pursuance  of  the  Act  respecting  Short 
Forms  of  Leases,  which  was  then  ch.  106  of  the  Revised  Statutes 
of  Ontario,  1887.  It  contains  on  the  part  of  the  lessee  covenants  to 
repair  and  to  repair  according  to  notice,  according  to  the  statutory 
short  forms  3 and  6,  and  a covenant  on  his  part  to  leave  the  premises 
in  good  repair,  according  to  the  statutory  short  form  8,  with  the 
words  added  to  the  last  of  these  covenants,  “ reasonable  wear  and 
tear  and  damage  by  fire  and  tempest  only  excepted,”  and  the  effect 
of  this  departure  from  the  statutory  form  is  to  bring  within  the 
exception  “damage  by  tempest,”  in  addition  to  the  two  subjects 
of  exception  which  are  named  in  the  long  form  8. 

The  Chancellor  was  of  opinion  that  the  covenants  to  repair  and 
to  repair  after  notice  were  not  qualified  by  the  exceptions  included 
in  and  engrafted  on  the  statutory  covenant  to  leave  the  premises 
in  good  repair.  He  distinguished  Davies  v.  Davies , 38  Ch.D.  499, 
in  which  Kekewich,  J.,  held  that  the  exception  in  a covenant  in 
these  words:  “at  all  times  during  the  said  term  keep  the  said 

premises  in  good  and  substantial  repair  and  the  same  in  good  and 
substantial  repair  deliver  up  to  the  lessor  at  the  expiration  or  sooner 
determination  of  the  said  term,  fair  wear  and  tear  and  damage  by 
tempest  excepted,”  referred  not  only  to  the  latter  branch  of  the 
covenant,  but  to  it  as  a whole. 

Emmett  v.  Quinn,  7 A.R.  306,  not  cited  to  the  Chancellor,  is, 
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however,  an  express  decision  that  statutory  covenants  3 and  6 are 
qualified  by  the  exception  contained  in  statutory  covenant  8. 
Burton,  J.,  said,  at  pp.  310-311:  “Assuming  the  words  Ho  repair’ 
to  have  the  extended  meaning  given  in  the  statute,  I think  that  by 
the  well  understood  rule  of  construction  of  cognate  covenants  in 
the  same  instrument,  the  qualification  against  loss  by  fire  to  be 
found  in  the  covenant  to  leave  the  premises  in  repair  must  be  ex- 
tended to  this  covenant  also.”  Patterson,  J.A.,  at  p.  324,  dealt 
with  the  point  more  fully,  and  concluded  his  observations  upon  it 
as  follows : “But,  reading  them  as  they  stand,  we  are,  in  my  opinion, 
not  only  justified  by  authority,  but  required  by  sound  principles 
of  construction,  to  treat  the  exception  of  damage  by  fire  as  applying 
to  the  covenant  to  repair  as  well  as  to  the  other  to  which  it  is  more 
directly  annexed.”  The  Chief  Justice  of  Ontario  (Spragge)  ex- 
pressed his  concurrence  with  these  views,  saying,  at  p.  335:  “Up 
to  a certain  point  my  learned  brothers  agree,  as  to  the  construction 
to  be  placed  upon  the  ill-drawn  instrument  out  of  which  has  arisen 
the  litigation  between  the  parties  to  this  suit.  And  as  I agree  with 
their  construction  of  the  instrument  up  to  that  point,  I do  not  pro- 
pose to  do  more  than  to  state  my  views  upon  points  upon  which 
they  do  not  agree;”  and  Morrison,  J.A.,  concurred  with  the  Chief 
Justice  and  Burton,  J.A. 

I refer  also  to  the  observations  of  my  brother  Magee  as  to  the 
effect  of  Emmett  v.  Quinn,  in  Delamatter  v.  Brown  Brothers  Co. 
(1905),  9 O.L.R.  351,  at  pp.  361-2. 

'■  There  remain  to  be  considered  two  questions: 

(1)  Whether  a tenant  for  years  is  answerable  for  permissive 
waste ; 

(2)  If  answerable,  whether  the  terms  of  the  lease  are  such  as  to 
relieve  the  respondent  from  any  liability  which  otherwise  he  would 
be  under  for  permissive  waste. 

Had  it  been  possible  to  do  so,  I would  willingly  have  followed 
the  course  taken  by  the  Chancellor  in  Patterson  v.  Central  Canada 
Loan  and  Savings  Co.,  29  O.R.  134,  and  have  refrained  from  “delv- 
ing into  the  ancient  law,”  as  to  the  liability  of  a tenant  for  years  for 
permissive  waste.  I am  not,  however,  at  liberty  to  do  so,  because 
in  the  case  at  bar  it  is  necessary  for  the  Court,  for  the  solution  of 
the  questions  raised,  to  determine  whether  such  a liability  exists, 
and  if  it  does  the  nature  and  extent  of  it. 
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I would  have  been  justified  in  resting  my  decision  as  to  the 
existence  of  the  liability  upon  Yellowly  v.  Gorier,  11  Exch.  274, 
had  it  not  been  that  it  was  argued  that  the  authority  of  that  case 
has  been  shaken,  if  not  destroyed,  by  subsequent  decisions  and  by 
the  effect  of  the  Judicature  Act,  and  that  if  I had  come  to  that  con- 
clusion it  would  still  be  necessary  to  ascertain  what  are  the  nature 
and  extent  of  the  liability  of  a tenant  for  years  for  the  state  and 
condition  of  the  demised  premises. 

Yellowly  v.  Gower  was  decided  in  1855  by  the  Court  of  Ex- 
chequer, the  judgment  of  the  Court  being  delivered  by  Baron  Parke, 
and  was  supposed,  as  the  text  writers  say,  to  have  “ stifled  the 
doubt”  that  had  before  existed  as  to  the  liability  of  a tenant  for 
years  for  permissive  waste. 

This  doubt,  as  Baron  Parke  points  out,  was  raised  by  three 
cases  in  the  Common  Pleas:  Gibson  v.  Wells  (1805),  1 Bos.  & P.N.R. 
290;  Herne  v.  Bembow  (1813),  4 Taunt.  764;  and  Jones  v.  Hill 
(1817),  7 Taunt.  392;  and  as  to  them  he  said,  at  p.  292:  “Upon 
examining  these  cases,  none  of  which  appears  to  be  well  reported, 
the  Court  seems  to  have  contemplated  the  case  only  of  a tenant 
at  will  in  the  two  first  cases,  and  in  the  last  no  such  proposition  is 
stated  that  a tenant  for  years  is  not  liable  for  permissive  waste.” 

The  opinion  of  the  Court  was  stated  in  no  uncertain  terms 
(at  p.  292):  “We  conceive  that  there  is  no  doubt  of  the  liability 
of  tenants  for  terms  of  years,  for  they  are  clearly  put  on  the  same 
footing  as  tenants  for  life,  both  as  to  voluntary  and  permissive 
waste  . . 

The  remarks  of  Baron  Parke  as  to  the  three  cases  in  the  Com- 
mon Pleas  were,  I think,  well  founded. 

In  Gibson  v.  Wells , the  proof  at  the  trial  was  that  the  defendant 
was  a tenant  at  will  only,  though  in  one  count  of  the  declaration 
it  was  alleged  that  he  was  a tenant  for  years,  and  the  observations 
of  Sir  James  Mansfield  at  the  trial  as  to  liability  for  permissive 
waste,  though  general  in  character,  must  be  read,  I think,  as  apply- 
ing to  the  case  with  which  he  had  to  deal,  that  of  a tenant  at  will. 

In  Herne  v.  Bembow,  the  authority  cited  for  the  proposition 
that  an  action  on  the  case  does  not  lie  for  permissive  waste,  is  the 
Countess  of  Shrewsbury’s  Case  (1600),  5 Co.  13b,  but  that  also  was 
the  case  of  a tenant  at  will. 

The  declaration  in  Herne  v.  Bembow  was  in  case  in  the  nature 
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of  waste,  and  it  would  seem  that  the  decision  turned  upon  the  form 
of  the  action,  for  the  Court  is  reported  to  have  said  (at  p.  765): 
“ Whatever  duties  the  law  casts  on  the  tenant,  the  law  will  raise  an 
assumpsit  from  him  to  perform  (if  there  be  no  covenant  in  his 
lease  for  the  performance),  but  that  is  a very  different  case  from  a 
declaration  framed  in  tort  like  this.” 

What  is  apparently  the  case  reported  as  The  Countess  of  Shrews- 
bury’s Case,  5 Co.  13b,  is  also  reported  sub  nomine  The  Countess 
of  Salop  v.  Crompton,  Croke  Eliz.  777,  and  again  at  p.  784. 

In  Jones  v.  Hill  the  statement  of  Gibbs,  C.J.  (at  7 Taunt.  395), 
was:  “I  do  not  say  whether  permissive  waste  may  or  may  not  lie, 
but  it  is  impossible  that  it  should  be  waste,  to  omit  to  put  the 
premises  in  such  repair  as  A.B.  had  put  them  into.” 

That  the  case  of  a tenant  at  will  is  not  within  the  statutes  is 
clear.  The  Statute  of  Marlbridge,  1267,  52  Hy.  III.  ch.  23,  sec.  2, 
forbade  fermors  (firmarii)  during  their  terms  to  make  waste  without 
license  to  do  so,  and  extended  only  to  those  who  held  for  life  or  for 
a term  of  years,  2 Inst.  145;  and  the  Statute  of  Gloucester,  1278, 
6 Edw.  I.  ch.  5,  extended  the  right  to  the  writ  of  waste  so  that  it 
would  lie  “ against  him  that  holdeth  by  law  of  England  or  otherwise 
for  term  of  life  or  for  term  of  years  or  a woman  in  dower.” 

Other  reasons  why  the  writ  did  not  lie  against  a tenant  at  will 
are  given  in  Smith’s  Landlord  and  Tenant,  2nd  ed.,  pp.  20,  217, 
et  seq. 

I have  been  unable  to  find  any  reported  case  since  Yellowly  v. 
Gower  in  which  the  question  of  the  liability  of  a tenant  for  years 
was  dealt  with,  until  1880,  when  it  was  thus  referred  to  by  Lopes, 
J.,  in  Woodhouse  v.  Walker  (1880),  5 Q.B.D.  404,  at  p.  407:  “It 
is  not  necessary  in  this  case  to  enter  into  the  question  whether  an 
action  on  the  case  for  permissive  waste  can  be  maintained  against 
a tenant  for  life  or  years,  upon  whom  no  express  duty  to  repair 
is  imposed  by  the  instrument  which  creates  the  estate.  The  modern 
authorities,  or  rather  the  dicta  upon  this  point,  appear  to  be  strangely 
in  conflict  with  the  ancient  reading  of  the  statutes.  See  notes  to 
Greene  v.  Cole  (1670),  2 Wm.  Saunders  644.” 

Next  came  the  case  of  Davies  v.  Davies,  38  Ch.D.  499,  already 
referred  to.  There  the  question  arose,  as  it  does  in  the  case  at  bar, 
in  an,  action  to  declare  a lease  not  to  be  a valid  exercise  of  the 
leasing  power  conferred  by  the  Settled  Estates  Act,  and  Kekewich, 
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J.,  held  that  a tenant  for  years  was  impeachable  for  permissive 
waste,  founding  his  judgment  not  only  upon  his  own  opinion  but 
also  upon  the  authority  of  Yellowly  v.  Gower. 

The  learned  Judge  referred  (p.  503)  to  a case  which  had  been 
recently  argued  in  a Divisional  Court  on  the  subject  of  the  liability 
of  a tenant  from  year  to  year.  The  name  of  the  case  is  not  given, 
but  in  a note  to  the  report,  Barnes  v.  Dowling,  44  L.T.  N.S.  809, 
is  said  to  be  the  case  referred  to.  This  is  evidently  a mistake,  for 
Barnes  v.  Dowling  was  decided  seven  years  before,  in  1881,  and  was 
at  once  reported  in  the  Law  Times,  and  it  was  moreover  the  case 
of  a tenant  for  life. 

The  learned  Chancellor  declined  to  follow  Yellowly  v.  Gower 
and  Davies  v.  Davies.  He  had  already,  in  Patterson  v.  The  Central 
Canada  Loan  and  Savings  Co.,  supra,  adopting  the  view  of  Kay,  J. 
in  In  re  Cartwright , Avis  v.  Newman,  41  Ch.D.  532,  determined  that 
a tenant  for  life  wras  not  impeachable  for  permissive  waste,  and 
that  determination  logically  required  the  same  holding  as  to  a 
tenant  for  years,  for  tenants  for  years  are  by  the  statutes  put  on  the 
same  footing  as  tenants  for  life. 

I am,  with  great  respect,  of  opinion  that  even  if  In  re  Cartwright 
was  well  decided,  we  ought  to  follow  Yellowly  v.  Gower,  followed  as 
it  was  by  Kekewich,  J.,  in  Davies  v.  Davies,  unless  the  Judicature 
Act  majms  it  necessary  to  follow  the  rule  in  equity  which  undoubt- 
edly was  not  to  interpose  its  aid  in  the  case  of  permissive  waste. 

This  rule  of  equity  was  not  based  upon  any  different  view  as 
to  the  legal  liability  from  that  entertained  by  Courts  of  common  law, 
and  I do  not  find  anywhere  any  clear  statement  of  the  reason  for 
its  adoption. 

The  rule  is  referred  to  in  Lord  Castlemain  v.  Lord  Craven  (1733), 
22  Vin.  Abr.  523,  by  the  Master  of  the  Rolls,  who  said  that,  “as  to 
repairs,  the  Court  never  interposes  in  case  of  permissive  waste, 
either  to  prohibit  or  give  satisfaction,  as  it  does  in  case  of  wilful 
waste.’  ’ 

It  was  applied  in  Wood  v.  Gay  non  (1761),  Ambler  395,  where 
the  Master  of  the  Rolls  declined  to  make  a precedent,  saying  there 
was  none.  There  was  nothing  to  prevent  the  plaintiff,  a rever- 
sioner, from  bringing  his  action  at  law  but  the  refusal  of  the  other 
reversioner  to  join  in  the  action;  and  the  Master  of  the  Rolls  added, 
that^  in  case  of  the  death  of  the  tenant  for  life  and  the  premises 
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ever  so  much  out  of  repair,  no  remedy  could  be  had  against  her 
representatives.  It  was  trespass  or  tort,  which  dies  with  the  person, 
and  that  therefore  the  Court  ought  not  to  interfere. 

In  Lansdowne  v.  Lansdowne  (1820),  1 J.  & W.  522,  where  it 
was  acted  on,  the  tenant  for  life  was  dead  and  the  action  at  law 
was  therefore  gone. 


It  was  also  applied  in  Powys  v.  Blagrave  (1854),  4 DeG.,  M. 
& G.  448.  Lord  Cranworth,  at  p.  458,  when  pressed  with  the 
maxim  “ equitas  sequitur  legem,”  said  that  even  legal  liability  was 
now  very  doubtful,  citing  Gibson  v.  Wells  and  Herne  v.  Bembow , 
supra,  and  added,  * Whatever  be  the  legal  liability,  this  Court  has 
always  declined  to  interfere  against  mere  permissive  waste,”  follow- 
ing this  observation  with  the  passage  from  the  judgment  of  the 
Master  of  the  Rolls,  in  Lord  Castlemain  v.  Lord  Craven,  which  I 
have  quoted. 


In  Warren  v.  Rudall,  ex  parte  Godfrey  (1860),  1 J.  & H.  1,  the 
tenant  for  life  applied  to  be  let  into  possession  of  freehold  property 
which  had  fallen  so  much  out  of  repair  as  to  be  condemned  under 
the  Police  Act,  and  the  Vice-Chancellor  (Sir  W.  Page  Wood)  said, 
at  p.  13:  “It  is  immaterial  to  consider  whether  he  takes  a legal  or 
equitable  estate.  If  legal,  it  would  be  taken  subject  to  the  liabilities 
which  the  law  throws  upon  it,  whatever  they  may  be;  but  if  it  is 
a trust  estate,  Powys  v.  Blagrave,  supra,  is  a distinct  authority 
that  this  Court  will  afford  no  assistance  whatever.” 

The  rule  probably  had  its  origin  in  the  difficulty  which  Courts 
of  equity  found  in  enforcing  by  their  process  the  performance  of 
the  tenant’s  duty,  and  in  the  absence  of  jurisdiction  to  give  relief 
by  mandatory  injunction,  that  jurisdiction  being  strictly  confined 
to  cases  where  the  remedy  by  damages  was  inadequate  for  the 
purposes  of  justice,  and  the  restoring  of  things  to  their  former 
condition  was  the  only  remedy  which  would  meet  the  requirements 
of  the  case:  Kerr  on  Injunctions,  4th  ed.,  p.  31. 


Nor  did  Courts  of  equity  entertain  a bill  for  an  account,  except 
where  the  account  was  asked  as  an  incident  to  an  injunction.  As 
James,  L.J.,  said,  in  Higginbotham  v.  Higgins  (1872),  L.R.,  7 Ch.  676, 
at  p.  679:  “It  is  clearly  established  that  a bill  will  not  lie  for  an 
account  of  timber  felled  any  more  than  for  any  other  money  demand, 
except  when  account  is  asked  as  incident  to  an  injunction,  and  that 


ONTARIO  LAW  REPORTS. 


561 


xiv.  J 


where  the  plaintiff  has  no  right  to  an  injunction  he  has  no  right  to 
an  account,  and  his  remedy  is  at  law  alone.” 

In  Barnes  v.  Dowling  it  was,  however,  held  that  since  the  Judi- 
cature Act,  an  action  for  permissive  waste  is  not  maintainable. 
That  case  was  decided  by  Lopes,  J.,  who  delivered  the  judgment 
of  the  Court,  and  Stephen,  J.  The  estate  of  the  plaintiff  was  equit- 
able, and  his  claim  was  for  permissive  waste  against  the  tenant  for 
life.  The  Court  said,  at  p.  810:  “The  legal  liability  of  a tenant  for 
life  for  waste  may  be  doubtful,  but  authority  is  strong  to  shew  there 
is  no  liability  for  permissive  waste  in  equity;”  and  after  referring 
to  certain  equity  cases,  the  learned  Judge  proceeded  to  say:  “The 
weight  of  authority  in  equity  is  therefore  clearly  against  an  action 
for  permissive  waste,  and  if  there  is  any  variance  between  the  rules 
of  equity  and  the  rules  of  common  law  with  reference  to  permissive 
waste,  we  are  bound  to  give  effect  to  the  former.  We  think  this 
action  is  not  maintainable  for  permissive  waste.” 

The  ratio  decidendi  in  Barnes  v.  Dowling  is  criticised  by  the  writer 
of  an  able  article  on  Permissive  Waste,  in  the  Solicitors'  Journal 
of  October  5th,  1889,  vol.  33,  at  p.  744.  The  writer  points  out 
that  the  liability  of  a tenant  for  life,  who  has  the  legal  estate  vested 
in  him,  “depends  upon  statute,  and  is  not  imposed  by  a mere  rule 
of  the  common  law,”  and  expresses  the  opinion  that  the  provision 
of  the  Judicature  Act  upon  which  the  Court  proceeded  cannot  for 
that  reason  alter  the  liability  of  such  a tenant  for  life,  and  a similar 
view  is  taken  by  Mr.  C.  B.  Labatt  in  an  article  in  the  Canada  Law 
Journal,  vol.  37,  at  pp.  533-4. 

I entirely  agree  with  this  view,  even  if  it  be  that  the  rule  in 
equity  to  which  I have  referred  depended  upon  a different  view 
being  taken  in  Courts  of  equity  of  the  effect  of  the  statutes  from 
that  which  was  entertained  by  the  Common  Law  Courts. 

As  put  by  Lord  Esher,  in  Harrison  v.  The  Duke  of  Rutland , 
[1893]  1 Q.B.  142,  at  p.  149,  “The  intention  of  the  Judicature  Acts, 
no  doubt,  was  that,  where  the  principles  of  law  and  of  equity  diff- 
ered, the  principles  of  equity  should  prevail.” 

The  most  that  can  be  said  as  to  the  course  of  Courts  of  equity 
in  regard  to  claims  for  permissive  waste  is  that  they  did  not  actively 
interfere  where  the  estates  were  legal,  but  left  the  claimant  to  his 
remedy  at  law,  and  that  they  did  not  interfere  where  the  estates 
were  equitable,  and  I see  in  this  course  nothing  that  involves  any 
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conflict  or  variance  between  the  rules  of  equity  and  the  rules  of 
common  law  as  to  the  remedy  by  a legal  remainderman  for  per- 
missive waste  by  a legal  tenant  for  life  or  for  years. 

The  Chancellor  refers  to  the  incisive  criticism  of  Davies  v. 
Davies  by  Mr.  Bewes  (pp.  216-219),  in  his  Law  of  Waste,  ed.  1894. 
That  criticism  is  not,  however,  directed  against  the  holding  by 
Kekewich,  J.,  that  a tenant  for  life  is  impeachable. for  permissive 
waste,  but  against  his  decision  that  the  exception  to  the  lessee’s 
covenant  to  repair,  of  “fair  wear  and  tear  and  damage  by  tempest,” 
rendered  the  lessee  free  in  respect  of  these  matters  from  a liability 
which  but  for  the  exception  would  have  rested  upon  him. 

Mr.  Bewes  says  (p.  216):  “It  is  submitted  in  advance  that  Yel- 
lowly  v.  Gower  is  correct,  and  that  Davies  v.  Davies  is  incorrect,” 
and  referring  to  the  former  he  says  (p.  217);  “This  case  seems  quite 
consistent  with  the  cases  already  mentioned,  from  which  it  appears 
that  a tenant  is  obliged  to  do  such  repairs  as  will  prevent  the  prem- 
ises from  decaying.” 

If  the  question  were  as  to  the  liability  of  a tenant  for  life,  we 
would  be  bound  by  Patterson  v.  The  Central  Canada  L.  & S.  Co., 
to  hold  that  such  a tenant  is  not  liable.  The  effect  of  that  decision 
and  of  my  conclusion  in  this  case  leads  to  the  illogical  result,  so 
far  as  a decision  of  a Divisional  Court  can  be  said  to  settle  the  law, 
that  though  by  the  statutes  both  classes  of  tenants  are  put  on  the 
same  footing  as  to  waste,  tenants  for  years  are  liable  for  permissive 
waste,  but  tenants  for  life  are  not;  and  were  it  not  for  that  con- 
sideration, I should  have  refrained  from  adding  anything  further 
on  this  branch  of  the  case. 

Apart  from  Barnes  v.  Dowling , the  only  English  case  supporting 
the  view  of  the  Divisional  Court  in  Patterson  v.  The  Central  Canada 
L.  & S.  Co.,  is  In  re  Cartwright,  Avis  v.  Newman,  41  Ch.D.  532, 
referred  to  with  approval  by  North,  J.,  in  In  re  F reman,  Dimond 
v.  Newburn,  [1898]  1 Ch.  28,  32,  and  followed  by  the  same  Judge  in 
In  re  Parry  & Hopkin,  [1900]  1 Ch.  160.  Mr.  Justice  Kay,  though 
Yellowly  v.  Gower  was  cited  by  counsel,  does  not  refer  to  it  in  his 
judgment/unless  it  be  when  he  speaks  of  “certain  dicta  of  Baron 
Parke  and  the  late  Lord  Justice  Lush”:  In  re  Cartwright,  Avis  v. 
Newman,  41  Ch.D.,  at  p.  536. 

I do  not  understand  how  the  decision  of  the  Court  in  Yellowly  v. 
Gower  can  properly  be  referred  to  as  a dictum  of  Baron  Parke. 
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Probably  the  reference  is  to  what  is  to  be  implied  from  Baron  Parke’s 
observation  that  he  would  have  held  that  a tenant  for  life  was  im- 
peachable for  permissive  waste,  just  as  the  Court  held  a tenant  for 
years  to  be. 

The  cases  relied  on  by  Mr.  Justice  Kay  are:  Gibson  v.  Wells, 
Herne  v.  Bembow,  and  Jones  v.  Hill,  which  he  treats  as  authorities 
for  the  proposition  that  an  action  for  permissive  waste  will  not  lie 
even  against  a tenant  for  years,  and  Barnes  v.  Dowling,  all  of  which 
I have  already  discussed. 

The  main  ground  of  Mr.  Justice  Kay’s  decision,  however,  is 
stated  on  p.  536:  “ Since  the  Statutes  of  Marlbridge  and  of  Glou- 
cester there  must  have  been  hundreds  of  thousands  of  tenants  for 
life  who  have  died  leaving  their  estates  in  a condition  of  great  dilapi- 
dation. Not  once,  so  far  as  legal  records  go,  have  damages  been 
recovered  against  the  estate  of  a tenant  for  life  on  that  ground.  To 
ask  me  in  that  state  of  the  authorities  to  hold  that  a tenant  for  life 
is  liable  for  permissive  waste  to  a remainderman  is  to  my  mind  a 
proposition  altogether  startling.  I should  not  think  of  coming 
to  such  a decision  without  direct  authority  upon  the  point.” 

For  an  able  criticism  of  this  judgment,  I refer  again  to  the  article 
on  Permissive  Waste  in  the  Solicitors’  Journal,  and  to  Mr.  Labatt’s 
article  in  the  Canada  Law  Journal,  vol.  37,  p.  535  et  seq. 

Text  writers  and  others  have  suggested  reasons  for  the  absence 
of  adjudged  cases  since  the  time  of  Charles  I.  In  the  notes  on 
In  re  Cartwright,  in  the  Law  Quarterly  Review,  vol.  5,  at  p.  449, 
it  is  suggested  that  this  may  be  explained  by  the  rule  “ actio  'per- 
sonalis,”  and  Mr.  Smith,  in  his  Lectures  on  the  Law  of  Landlord 
and  Tenant,  2nd  ed.,  p.  266,  speaking  of  tenants  for  years,  says 
that  the  reason  of  the  “paucity  of  information  is,  that  in  practice 
a case  rarely,  if  ever,  occurs  in  which  it  is  necessary  to  inquire 
what  the  general  law  is  on  the  subject;  for  every  lease  of  any 
importance  contains  stipulations  upon  the  subject  of  repairs,  and 
where  those  are  inserted  they  supersede  the  law,  as  it  would  stand 
without  them;  and  of  course,  therefore,  the  question  of  what  that 
law  is,  in  the  absence  of  express  stipulations,  rarely  if  ever  occurs.” 

These  reasons  appear  to  me  to  afford  a satisfactory  explanation 
of  the  absence  of  decided  cases  as  to  both  tenants  for  life  and  tenants 
for  years. 

That  down  to  the  time  of  Charles  I.  cases  did  occur  in  which 
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D.C.  the  question  arose  is  beyond  question,  and  there  is  abundant 

1907  authority  in  the  earlier  cases  to  support  the  statement  of  Lord 

Morris  Coke  that  the  statutes  applied  to  permissive  as  well  as  to  voluntary 

^ v'  waste. 

Cairncross. 

The  early  cases  are  referred  to  and  commented  upon  by  Mr. 

Meredith  C J 

Bewes  at  pp.  211-216  of  his  book,  and  the  principle  he  deduces  from 
them  is  that  “a  tenant  is  not  in  general  responsible  for  permissive 
waste  where  not  followed  by  actual,  substantial  damage  to  . the  * 
premises  ”:  p.  213. 

It  appears  to  me,  however,  that  the  cases  establish  that  as  far 
as  liability  of  tenants  for  life  and  for  years  for  waste  is  concerned, 
there  is  no  difference  between  permissive  and  voluntary  waste,  and 
that  the  questions  which  have  arisen  were  not  as  to  the  existence 
of  the  liability  but  as  to  what  acts  or  omissions  of  the  tenant  con- 
stitute waste,  and  that  the  result  of  the  cases  is  that  the  tenant  is 
not  liable  for  mere  wear  and  tear,  but  that  he  is  liable  for  his  failure 
to  make  such  repairs  as  are  necessary  to  prevent  the  decay  or  de- 
struction of  the  premises  as  where  a small  breach  is  made  in  the  roof 
of  a building  by  tempest  and  the  tenant  permits  it  to  remain  un- 
repaired, and  the  roof  is  afterwards  blown  off  or  the  house  blown 
down  for  want  of  repairing  the  breach:  6 Eliz.,  Moore,  p.  62,  case  173; 
or  where  the  tenant  neglects  to  paint  or  plaster  a chamber  of  the 
house,  which  results  in  the  timbers  of  the  house  becoming  putrid: 
Corbet  v.  Stonehouse,  9 Car.,  2 Rolle  Abr.  816-7;  or  neglects  to 
scour  a ditch,  which  results  in  the  groundsells  of  the  house  becoming 
putrified:  Sticklehorne  v.  Hatchman,  28  Eliz.,  Owen,  p.  43. 

The  Forms  in  Rastelks  Entries  (1670),  shew,  I think,  that  the 
existence  of  such  a liability  on  the  part  of  tenants  as  I have  men- 
tioned was  at  that  time  recognized,  and  that  an  action  for  per- 
missive waste  was  then  treated  as  a well  known  action:  Title 
“Waste.” 

Ferguson  v.  (1797),  2 Esp.  589,  was  the  case  of 

a tenant  at  will,  and  Lord  Kenyon  said  that,  “a  tenant  from  year 
to  year  is  bound  to  commit  no  waste,  and  to  make  fair  and  tenant- 
able  repairs,  such  as  putting  in  new  windows  or  doors,  that  have 
been  broken  by  him,  so  as  to  prevent  waste  and  decay,”  but  that 
he  is  not  bound  to  put  a new  roof  on  an  old  worn-out  house. 

In  Horsefall  v.  Mather  (1815),  Holt  N.P.  7,  the  case  of  a tenant 
from  year  to  year  at  a rack  rent,  whom  it  was  sought  to  make 
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liable  in  assumpsit  for  keeping  the  premises  in  good  and  tenantable 
repair,  Gibbs,  C.J.,  said  (p.  8):  “Can  it  be  contended  that  a tenant 
at  will  is  answerable  if  premises  are  burned  down, — would  he  be 
bound  to  rebuild  if  they  became  ruinous  by  any  other  accident? 
And  yet  if  bound  to  repair  generally,  he  might  be  called  upon  to 
this  extent.  He  is  bound  to  use  the  premises  in  a husbandlike 
manner;  the  law  implies  this  and  no  more.  I am  sure  it  has  always 
been  holden  that  a tenant  from  year  to  year  is  not  liable  to  general 
repairs.” 

That  a tenant  from  year  to  year  of  a house  is  only  bound  to  keep 
it  wind  and  water  tight  was  held  by  Lord  Tenterden.  C.J.,  in  Au- 
worth  v.  Johnson  (1832),  5 C.  & P.  239. 

In  Torriano  v.  Young  (1833),  6 C.  & P.  8,  Taunton,  J.,  in  sum- 
ming up,  told  the  jury  that  if  the  defendant  was  merely  a tenant 
from  year  to  year  he  would  not  be  liable,  because  the  claim  of  the 
plaintiff  was  for  merely  permissive  waste,  and  that  a tenant  from 
year  to  year  was  not  liable  to  make  good  such  damages  as  were 
proved  in  that  case  (non-repair  of  fences),  and  that  he  was  not  liable 
for  the  mere  wear  and  tear  of  the  premises.  The  defendant  had 
a verdict,  and  a motion  for  a rule  nisi  for  a new  trial  was  refused 
by  the  Court.  * 

In  Leach  v.  Thomas  (1835),  7 C.  & P.  327,  Patteson,  J.,  ruled 
that  the  defendant,  a tenant  from  year  to  year,  was  not  bound  to 
do  substantial  repairs,  but  was  only  bound  to  keep  the  premises 
wind  and  water  tight. 

The  learned  Chancellor  referred,  in  Patterson  v.  The  Central 
Canada  L.  & S.  Co.,  to  what  was  said  by  James,  L.J.,  in  In  re 
Leigh's  Estate  (1871),  6 Ch.  887,  at  pp.  892-3,  as  supporting  the 
proposition  that  though  it  may  be  the  duty  of  the  tenant  for  life 
to  keep  up  the  buildings  in  habitable  shape,  he  is  dispunishable 
(qu.  ‘punishable’)  for  waste  if  he  abstains.  The  language  of  the  Lord 
Justice  is:  “It  is  the  duty  of  the  tenant  for  life  to  keep  up  the  build- 
ings, although  he  may  be  by  law  dispunishable  for  waste,”  and 
means,  I think,  that  although  the  tenant  for  life  in  that  case  held 
the  estate  “without  impeachment  of  waste,”  he  was  not  entitled 
to  throw  the  burden  of  the  repairs  on  the  inheritance,  and  has  no 
reference  to  the  liability  under  the  statutes  of  a tenant  for  life  for 
permissive  waste. 

In  Saner  v.  Bilton,  7 Ch.D.  815,  referred  to  by  the  Chancellor, 
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D-  C all  that  was  said  by  Fry,  J.,  was  that  if  it  were  necessary  for  him  to 
1907  determine  the  point  he  would  be  prepared  to  hold  that  no  user  of  a 

Morris  tenement  which  is  reasonable  and  proper,  having  regard  to  the 

Cairncross  c*ass  it  belongs,  is  waste  (p.  821);  and  in  Manchester 

Bonded  Warehouse  Co.  v.  Carr,  5 C.P.D.  507,  the  Court  held  (p.  512) 

that  in  the  absence  of  an  express  agreement  to  that  effect,  a tenant 
is  not  liable  for  the  destruction  of  the  property  let  to  him  if  such 
destruction  is  in  fact  due  to  nothing  more  than  a reasonable  use  of 
the  property,  and  any  use  of  it  is  . . . reasonable  provided 

it  is  for  a purpose  for  which  the  property  was  intended  to  be  used, 
and  provided  the  mode  and  extent  of  the  user  was  apparently 
proper,  having  regard  to  the  nature  of  the  property,  and  to  what 
the  tenant  knew  of  it  and  to  what  as  an  ordinary  business  man  he 
ought  to  have  known  of  it.” 

For  the  solution  of  the  question  as  to  the  meaning  to  be  given 
to  the  Statutes  of  Gloucester  and  Marlbridge,  resort  may  be  had 
properly  to  the  rule  which  permits  the  elucidation  of  very  ancient 
statutes  “by  what  in  the  language  of  the  Courts  is  called  contem- 
poranea  expositio — that  is,  seeing  how  they  were  understood  at 
the  time”:  Beale’s  Legal  Interpretation,  pp.  169-170. 

It  mayi  not  be  amiss  to  refer  briefly  to  the  decisions  in  countries 
governed  by  similar  laws  to  those  which  obtain  in  England  and  in 
this  Province. 

Two  Irish  cases  may  be  referred  to:  Hughes  v.  Sullivan  (1829), 
Hayes  & Jones,  appendix  xliv.;  2 Irish  Law  Recorder,  O.S.,  456; 
and  White  v.  M'Cann  (1851),  1 Irish  C.L.R.  N.S.  205. 

In  stating  the  reasons  for  his  judgment  in  Hughes  v.  Sullivan, 
Pennefather,  B.,  said,  at  p.  46:  “We  felt  some  difficulty  as  to 

whether  case  for  permissive  waste  would  lie  against  a tenant  for 
years.  Effect  could  not  be  given  to  the  Statute  of  Gloucester, 
6 Edw.  I.  ch.  5,  without  holding  that  this  action  lay.  At  common 
law,  waste  did  not  lie  against  a tenant  for  years,  because  he  came 
in  by  special  contract;  and  therefore  both  parties  might  have 
protected  themselves.  The  Statute  of  Gloucester  changed  this, 
and  put  commissive  and  permissive  waste  on  the  same  footing 
. . . . The  cases  in  the  Common  Pleas  at  Westminster  (i.e., 

Gibson  v.  Wells,  Herne  v.  Bembow,  and  Jones  v.  Hill)  must  have 
been  decided  on  peculiar  grounds,  and  cannot  be  taken  to  govern 
the  general  principle.” 
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In  White  v.  McCann,  the  question  was  as  to  the  liability  of  a 
tenant  from  year  to  year  to  an  action  on  the  case  in  the  nature 
of  waste  because  of  the  destruction  by  accidental  fire  which  occurred 
without  his  default,  of  buildings  forming  part  of  the  demised 
premises. 

It  was  admitted  by  counsel  for  the  defendant  that  a tenant  for 
years  is  liable  for  permissive  waste,  and  the  Court,  being  of  opinion 
that  the  liability  of  the  tenant  under  the  statutes  was  only  for  the 
omission  to  do  that  which  it  was  his  duty  to  do,  resulting  in  injury 
to  the  inheritance,  determined  he  was  not  liable  for  the  accidental 
burning,  which  was  not  permissive  waste. 

The  question  under  consideration  has  also  been  dealt  with  in 
several  of  the  States  of  the  neighbouring  Republic. 

In  White  v.  Wagner  (1815),  4 Har.  & J.  (Maryland)  302,  Johnson, 
J.,  at  p.  311,  said  that  he  saw  no  reason  to  say  that  an  action  on 
the  case  in  the  nature  of  waste  “will  not  lie  in  all  cases,  and  against 
all  persons,  who  are  at  common  law,  or  under  the  Statutes  of 
Marlbridge  and  Gloucester,  made  liable  to  the  action  of  waste/' ’ 
and  that  the  inclination  of  his  mind  was  that  the  action  could  be 
sustained  as  well  for  permissive  as  for  commissive  waste. 

In  Stevens  v.  Rose  (1888),  69  Mich.  259,  it  was  held  that  “tenants 
for  life  not  made  unimpeachable  for  waste  by  the  person  granting 
the  estate,  are  liable  for  both  commissive  and  permissive  waste”: 
p.  269. 

In  Wilson  v.  Edmonds  (1852),  4 Foster  (24  N.H.)  517,  it  was 
held  that  a tenant  for  life  is  bound  to  use  ordinary  care  in  keeping 
the  buildings  in  which  he  has  a life  estate  from  going  to  decay,  but 
that  in  doing  this  he  is  not  obliged  to  expend  extraordinary  sums. 

In  New  Jersey,  the  question  was  considered  by  the  Supreme 
Court  of  the  State,  in  Moore  v.  Townshend  (1869),  33  N.J.  Law  284. 
The  action  was  in  case  in  the  nature  of  waste,  founded  on  a statute 
substantially  the  same  as  the  Statutes  of  Gloucester  and  Marl- 
bridge,  and  after  an  elaborate  and  able  review  of  the  English  author- 
ities, though  Yellowly  v.  Gower  was  not  referred  to,  the  same  con- 
clusion was  reached  as  was  come  to  in  that  case,  and  the  same  view 
of  the  three  cases  in  the  Common  Pleas  was  taken  as  was  expressed 
by  Baron  Parke. 

Moore  v.  Townshend  was  followed  and  applied  in  Newbold  v. 
Brown  (1882),  44  N.J.  Law,  266,  to  the  case  of  a tenant  for  years; 
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and  in  Schulling  v.  Schulting  (1886),  41  N.J.  Eq.  130,  it  was  held 
that  it  is  the  duty  of  a tenant  for  life  to  keep  the  buildings  in  repair. 

In  Suydam  v.  Jackson  (1873),  54  N.Y.  450,  it  was  held  that  at 
common  law  a lessee  is  under  an  implied  covenant  from  his  relation 
to  his  landlord  to  make  what  are  called  tenantable  repairs,  citing 
Comyn’s  Landlord  and  Tenant,  2nd  ed.,  p.  188;  and  Earl,  C.,  said, 
at  p.  454,  “the  lessee  was  not  bound  to  make  substantial,  lasting 
or  general  repairs,  but  only  such  ordinary  repairs  as  were  necessary 
to  prevent  waste  and  decay  of  the  premises.” 

In  Danziger  v.  Silberthau  (1891),  18  N.Y.  Supp’t,  350,  McAdam, 
J.,  appears  to  have  thought  that  in  the  case  of  permissive  waste 
the  remedy  was  not  by  action  on  the  case  but  in  assumpsit,  and 
the  plaintiff  therefore  recovered  single  damages,  but  failed  to  re- 
cover treble  damages  under  the  Statutes. 

In  Long  v.  Fitzsimmons  (1841),  1 W.  & S.  Penn.  530,  Rogers, 
J.,  delivering  the  judgment  of  the  Court,  said  (p.  532) : “The  Court 
was  right  in  instructing  the  jury  that  if  nothing  is  said  in  the  lease 
about  it,  the  tenant  is  bound  to  keep  the  premises  in  repair.  A 
tenant  is  bound  to  commit  no  waste,  and  to  make  fair  and  tenant- 
able  repairs,  such  as  putting  in  windows  or  doors  that  have  been 
broken  by  him,  so  as  to  prevent  waste  and  decay  of  the  premises; 
but  not  to  make  substantial  and  lasting  repairs,  such  as  to  put  on 
new  roofing  (2  Esp.  N.P.  590).  He  is  not  liable  for  general  repairs; 
Horsefall  v.  Mather  (Holt.  N.P.  7);  nor  is  he  compellable  to  restore 
premises  if  burned  down,  or  become  ruinous  by  any  other  accident, 
without  any  default  on  his  part.  And  in  all  cases  there  is  an  implied 
assumpsit  arising  out  of  the  relation  of  landlord  and  tenant,  to  use 
the  premises  in  an  ordinary  and  proper  manner.” 

In  Sampson  v.  Grogan  (1899),  21  R.I.  174,  it  was  held  that  a 
tenant  for  life  is  bound  to  the  exercise  of  due  care  of  an  estate,  the 
fee  of  which  is  in  another,  and  that  he  is  responsible  if  a building 
is  destroyed  by  fire  through  his  negligence  or  that  of  his  servants, 
but  not  for  damages  caused  by  an  accident  where  he  is  entirely 
free  from  fault. 

Tillinghast,  J.,  who  delivered  the  judgment  of  the  Court,  reviewed 
the  English  authorities  and  said  (p.  178):  “In  short  it  seems  that 
the  only  exception  to  the  liability  of  the  tenant  for  damages  to  the 
reversion  was  where  the  damage  was  caused  by  the  acts  of  God 
and  public  enemies,  and  the  acts  of  the  reversioner  himself.” 
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I may  be  pardoned  a reference  also  to  the  Civil  law,  when  it  is 
remembered,  as  was  pointed  out  by  Bowen,  L.J.,  in  Dashwood  v. 
Magniac,  [1891]  3 Ch.  306,  that  the  English  law  of  waste  is  to  a 
great  extent  based  on  the  law  of  usufruct,  and  that  in  the  view  of 
that  eminent  Judge  in  a case  {i.e.,  of  waste)  which  is  novel,  it  is 
desirable  to  refer  to  the  law  of  usufruct  (p.  362). 

According  to  Domat,  the  sixth  engagement  which  the  usufruc- 
tuary lies  under  is  to  be  at  the  necessary  expenses  for  preserving 
and  keeping  in  good  case  the  places  and  other  things  of  which  he 
has  the  usufruct,  such  as  to  make  the  small  repairs  of  a house,  to 
plant  trees  in  the  room  of  those  which  die  in  the  ground,  to  manure 
and  improve  the  lands,  and  to  make  the  other  lesser  repairs  and  to 
lay  out  the  expenses  wh  ch  may  be  necessary  for  the  cultivation 
and  preservation  of  the  places,  but  he  is  not  bound  to  be  at  the 
charge  of  the  greater  repairs,  such  as  the  rebuilding  of  a house  that 
is  fallen  without  any  neglect  of  his:  Domat,  Civil  Law  (Strahan), 
2nd  ed.,  vol.  1,  pp.  424-5. 

See  also  Roby’s  Justinian,  De  usufructu,  pp.  58-62. 

He  (the  usufructuary)  must  keep  it  (the  house)  in  repair, 
“ sarta  tecta  habeat,”  the  former  referring  to  the  walls,  the  latter  to 
the  roof,  and  renew  ornamental  plaster  and  pavements;  but  is  not 
liable  to  rebuild  what  has  fallen  from  age:  Roby’s  Roman  Private 
Law,  vol.  1,  pp.  485-6. 

The  usufructuary  was  bound  to  do  ordinary  and  moderate 
repairs  or  surrender  the  usufruct  (D.  7,  1,  64);  if  the  roof  of  a house 
had  decayed  with  age  the  usufructuary  was  not  bound  to  renew  it; 
but  if  the  owner  put  on  a new  roof  the  usufructuary  had  a right  to 
use  it  (D.  7,  1,  7,  2):  all  that  the  usufructuary  could  be  asked  to  do 
was  to  keep  the  roof  tight;  if  he  spent  more  than  he  was  obliged, 
he  could  demand  the  excess  from  the  owner  (C.  3,  33,  7) : Hunter’s 
Roman  Law,  2nd  ed.,  402. 

In  Bell’s  Commentaries  on  the  Law  of  Scotland,  6th  ed.,  vol.  2, 
pp.  892-3,  it  is  said:  “ There  are  two  kinds  of  disrepair;  one  allied 
to  injury  or  dilapidation,  and  arising  from  negligence  or  hard  usage; 
the  other  from  the  inevitable  and  imperceptible  tendency  of  all  the 
works  of  man  to  decay  and  destruction  by  use.  With  the  exception 
of  the  latter  (tear  and  wear),  the  tenant  is  bound  to  maintain  and 
restore  the  houses  and  fences  as  he  received  them.  But  an  exception 
has  been  admitted  to  this  rule,  in  relation  to  fences  erected  by  the 
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landlord  after  the  tenant's  entry:  Where  such  fences  are  not  stipu- 
lated to  be  erected,  and  are  not  of  a kind  which  the  landlord  may 
be  compelled  to  erect  (as  march  fences  with  contiguous  heritors), 
the  landlord  is  not  entitled  by  erection  of  them  to  enlarge  the  tenant's 
obligation  to  uphold.  It  has  also  been  held  (though  at  one  time 
otherwise  decided),  that  a tenant  is  not  bound  to  repair  fences 
spontaneously  erected  by  himself,  which  he  is  not  entitled  to 
remove." 

An  independent  inquiry  into  the  question,  fortified  by  the  result 
of  this  examination  of  the  principal  cases,  in  England,  Ireland  and 
the  United  States,  and  of  the  opinions  of  text  writers  and  com- 
mentators, leads  me  to  the  conclusion  that  Yellowly  v.  Gower  was 
rightly  decided,  and  that  its  authority  has  not  been  impugned  or 
affected  by  any  subsequent  case,  or  displaced  by  the  provisions  of 
the  Judicature  Act,  and  I may  point  out  that  the  Commissioners 
by  whom  the  Laws  of  England  introduced  into  this  Province  by 
the  Constitutional  Act  of  1792,  32  Geo.  III.  ch.  1,  were  revised  and 
consolidated,  must  have  reached  the  same  conclusion  as  that  to 
which  I have  come,  for  as  revised  the  Statute  of  Marlbridge  reads: 
“Lessees  making  or  suffering  waste  on  the  demised  premises  without 
license  of  the  lessors  shall  be  liable  for  the  full  damage  so  sustained" : 
R.S.O.  1897,  ch.  330,  sec.  23;  ibid.  ch.  342,  sec.  22. 

There  remains  to  be  considered  the  question  whether  the  modi- 
fications of  the  covenants  in  the  lease  to  which  I have  referred 
have  the  effect  of  relieving  the  respondent  from  any  liability  which 
but  for  them  he  would  have  been  subject  to  for  permissive  waste; 
and  I am  of  opinion  that  they  do  not.  That  a tenant  for  years  is 
not  liable  to  make  good  the  results  of  reasonable  wear  and  tear  of 
the  demised  premises  is  clear  upon  the  authorities  to  which  reference 
already  has  been  made,  and  the  exception  in  respect  of  it  does  not, 
in  my  opinion,  relieve  from  liability  for  decay  or  destruction  of  the 
premises  occurring  from  his  failure  to  make  such  small  repairs  as 
according  to  the  cases  it  is  his  duty  to  make.  Nor  does  the  ex- 
ception of  damage  by  fire  or  tempest  modify  the  obligation  which 
but  for  the  exception  would  rest  upon  him.  The  exception  extends, 
I think,  only  to  such  damage  as  is  the  result  of  accident,  and  is 
not  due  to  his  negligence.  Though,  since  the  Imperial  statute,  14 
Geo.  III.  ch.  78,  sec.  86,  a tenant,  in  the  absence  of  contractual 
obligation  to  the  contrary,  is  not  liable  for  damage  done  by  an  acci- 


XIV.] 


ONTARIO  LAW  REPORTS. 


571 


dental  fire  occurring  on  his  premises,  the  statute  has  no  application 
to  protect  him  from  legal  liability  as  a consequence  of  his  negligence : 
Canada  Southern  Ry.  Co.  v.  Phelps  (1884),  14  S.C.R.  132;  and  so 
I think  the  exception  to  the  covenant  must  be  construed  as  not 
exempting  the  respondent  from  liability  for  damage  by  fire  oc- 
casioned by  his  negligence.  In  the  same  way,  the  exception  as  to 
damage  by  tempest,  does  not,  I think,  relieve  the  respondent  from 
liability  should  a building  on  the  demised  premises  be  destroyed 
or  damaged  by  tempest,  if  its  destruction  or  the  injury  to  it  be  due 
primarily  to  his  failure  to  make  such  reasonable  repairs  as  were 
necessary  to  prevent  the  destruction  of  it, or  the  injury  to  it,  happen- 
ing in  the  event  of  a tempest,  and  for  damage  resulting  from  tempest 
alone  a tenant  was  never  apart  from  contract  liable:  Nugent  v. 
Cuthbert  (1822),  Sugden’s  Law  of  Property,  p.  475. 

The  exceptions  no  doubt  modify  the  contractual  obligation 
which  the  respondent  would  have  been  subject  to  if  his  covenants 
in  respect  of  repairing  were  unqualified,  but  that  is,  of  course,  a 
different  matter. 

If  I had  reached  a different  conclusion  on  this  branch  of  the  case 
the  provisions  of  R.S.O.  (1897),  ch.  330,  sec.  24,  would  have  applied 
to  prevent  the  lease  from  being  avoided  because  of  the  departure 
by  the  tenant  for  life  from  the  provisions  of  sec.  42  of  the  Settled 
Estates  Act. 

This  enactment  provides  that  in  the  cases  to  which  it  applies 
the  lease  if  made  bond  fide  and  the  lessee  have  entered  under  it 
“ shall  be  considered  in  equity  as  a contract  for  a grant  at  the  request 
of  the  lessee  his  heirs,  executors,  administrators  or  assigns  (as  the 
case  may  require)  of  a valid  lease  under  such  power  to  the  like 
purport  and  effect  as  such  invalid  lease  as  aforesaid,  save  so  far  as 
any  variation  may  be  necessary  in  order  to  comply  with  the  terms 
of  such  power,  and  all  persons  who  would  have  been  bound  by  a 
lease  lawfully  granted  under  such  po^er  shall  be  bound  in  equity 
by  such  contract.’7 

The  result  is  that  in  my  opinion  the  appeal  fails  and  should  be 
dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

Crawford  y.  Tilden  et  al. 

Constitutional  Law — Mechanics'  Lien  Act — Dominion  Railway. 

A lien  under  the  Mechanics’  and  Wage  Earners’  Lien  Act,  R.S.O.  1897,  ch.  153, 
cannot  be  enforced  against  the  railway  of  a company  incorporated  under  a 
Dominion  Act,  and  declared  thereby  to  be  a company  incorporated  for  the 
general  advantage  of  Canada. 

Decision  of  a Divisional  Court,  13  O.L.R.  169,  affirmed. 

This  was  an  appeal  by  the  plaintiff  from  the  order  of  a Divi- 
sional Court,  13  O.L.R.  169,  allowing  an  appeal  by  the  defendants 
the  Guelph  and  Goderich  Railway  Company  from  the  judgment 
of  Clute,  J.,  at  the  trial,  and  dismissing  the  action  as  against  the 
railway  company. 

The  action  was  begun  by  statement  of  claim,  under  the 
Mechanics7  Lien  Act,  against  Tilden  & Co.,  M.  A.  Piggott  & Co., 
and  the  railway  company,  to  enforce  a wage-earner’s  lien.  The 
work  for  which  the  plaintiff  claimed  a lien  was  done  for  Tilden  & 
Co.,  who  were  sub-contractors  under  M.  A.  Piggott  & Co.,  con- 
tractors for  a portion  of  the  building  of  the  defendant  company’s 
railway. 

The  Divisional  Court  held  that  the  Mechanics’  Lien  Act  did 
not  apply  to  the  defendant  railway  company. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  25th  January,  1907. 

E.  L.  Dickinson , for  the  plaintiff.  The  Mechanics’  Lien  Act 
is  not  a law  in  relation  to  a railway  company,  within  the  meaning 
of  cl.  (c)  of  sub-sec.  10  of  sec.  92  of  the  British  North  America  Act, 
and  so  excluded  from  the  legislative  jurisdiction  of  the  Province; 
it  does  not  seek  to  affect  the  constitution,  management,  govern- 
ment, or  construction  of  any  such  company,  or  in  any  way  to  deal 
with  its  undertaking  as  a railway,  but  it  is  purely  an  Act  respecting 
property  and  civil  rights  and  civil  procedure  within  the  Province, 
within  the  meaning  of  sub-sec.  13  of  sec.  92  of  the  British  North 
America  Act,  and  affects  railway  companies  only  in  common  with 
all  other  employers  of  labour  within  the  Province:  Canada  Southern 
R.W.  Co.  v.  Jackson  (1890),  17  S.C.R.  316,  325;  Canadian  Pacific 
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R.W.  Co.  v.  Corporation  of  Notre  Dame  de  Bon  Secours,  [1899]  C.  A. 
A.C.  367,  372;  Wile  v.  Bruce  Mines  R.W.  Co.  (1906),  11  O.L.R.  1907 
200;  Citizens  Insurance  Co.  of  Canada  v.  Parsons  (1881),  7 App.  Crawford 
Cas.  96;  Madden  v.  Nelson  and  Fort  Sheppard  R.W.  Co.,  [1899]  tilden 
A.C.  626;  Attorney-General  for  Ontario  v.  Attorney-General  for 
Canada,  [1894]  A.C.  189;  Grand  Trunk  R.W.  Co.  of  Canada  v.  At  or- 
ney-General  for  Canada,  [1907]  A.C.  65;  Holmested’s  Mechanics’ 

Lien  Act,  p.  47.  In  order  to  work  out  the  remedies  provided  by 
the  Mechanics’  Lien  Act,  it  is  not  necessary  to  sell  the  railway  by 
piecemeal,  or  in  any  way  disintegrate  the  road,  at  all  events  where, 
as  here,  the  whole  road  is  within  the  Province,  because  the  lien 
declared  by  the  Act  is  imposed  not  upon  any  particular  portion 
thereof,  but  upon  the  whole  undertaking,  and  is  not  limited  to 
that  portion  of  the  line  upon  which  the  work  was  performed : see 
sec.  4 and  sec.  17,  sub-sec.  3,  of  the  Act.  In  the  present  state  of 
the  law  there  is  nothing  to  prevent  the  sale  under  provincial  pro- 
cess of  a railway  as  an  integer.  The  case  of  King  v.  Alford  (1885), 

9 O.R.  643,  was  decided  under  different  conditions,  and  largely 
upon  the  ground  that  the  Legislature  had  conferred  powers  upon 
railway  companies  for  the  public  interest,  and  upon  the  under- 
standing that  the  undertaking  should  not  be  diverted  to  any  other 
purpose,  under  proceedings  in  invitum,  by  a purchaser  who  would 
have  no  power  to  operate  the  railway;  but  this  reasoning  has  no 
longer  any  force,  because  sec.  240  of  the  Railway  Act  of  1903 
recognizes  the  liability  of  a railway  to  be  sold  under  any  lawful 
proceedings,  and  provides  means  whereby  the  purchaser  can 
operate  the  same.  Such  a sale*  no  longer  conflicts  with  the  public 
interest:  Redfield  v.  Corporat  on  of  Wickham  (1888),  13  App.  Cas. 

467;  Toronto  General  Trusts  Corporation  v.  Central  Ontario  R.W. 

Co.  (1903),  6 O L R.  1,  (1904),  8 O.L.R.  342;  S.  C.,  sub  nom.  Central 
Ontario  R.W.  Co.  v.  Trus  s and  Guarantee  Co.,  [1905]  A.C.  576; 

Wallace  on  Mechanics’  Liens,  p.  10.  Even  if  it  should  be  held 
that  no  lien  against  the  lands  of  a railway  company  can  exist,  yet 
the  charge  created  by  the  Act  upon  the  percentage  of  the  contract 
price  directed  to  be  retained,  is  a valid  one,  which  the  plaintiff  is 
entitled  to  have  enforced. 

E.  D.  Armour,  K.C.,  for  the  defendants  the  Guelph  and  Goderich 
Railway  Company.  These  defendants,  being  a Dominion  railway 
company,  are  not  subject  to  the  legislation  of  the  Province.  The 


574 


ONTARIO  LAW  REPORTS. 


C.  A. 
1907 

Crawford 

v. 

Tilden. 


[VOL. 


Mechanics'  Lien  Act  is  direct  legislation  respecting  railways  and 
other  structures,  defining  them,  and  affects  to  render  the  thing 
itself,  whether  a house  or  a railway,  subject  to  the  lien,  and  to  dis- 
place all  other  claims  in  its  favour.  As  a direct  attempt  to  affect 
a Dominion  company,  and  the  property  thereof,  the  Ontario  legis- 
lation is  void.  Works  declared  to  be  for  the  general  advantage  of 
Canada  by  the  British  North  America  Act,  sec.  92,  sub-sec.  10  (c), 
are  made  expressly  the  subject  of  the  exclusive  jurisdiction  of  the 
Parliament  of  Canada,  by  sec.  91,  sub-sec.  29.  By  the  Dominion 
Railway  Act,  the  mortgage  and  bonds  authorized  are  made  a first 
charge  on  the  whole  undertaking,  etc.,  and  to  allow  the  Mechanics' 
Lien  Act  to  displace  the  lien  created  by  Parliament  in  favour  of 
one  created  by  the  Legislature  of  Ontario,  would  be  to  hold  that 
the  Legislature  of  Ontario  has  authority  to  change  the  whole 
status  created  by  Dominion  legislation  admittedly  within  its  own 
sphere.  In  any  event,  the  Mechanics'  Lien  Act  can  be  applied 
only  to  a railway  lying  wholly  within  a registration  division.  A 
mechanics’  lien  is  preserved  and  realized  only  by  registration  and 
subsequent  proceedings.  It  cannot  extend  beyond  the  land 
described  in  the  registered  instrument  which  is  the  basis  of  the 
proceedings.  Here  the  lien  was  claimed  on  lands  in  the  county 
of  Huron.  The  action  could  only  proceed  as  to  the  same  lands. 
An  amendment  to  the  pleadings,  claiming  a lien  on  the  whole  rail- 
way, could  not  effectually  be  made,  because  the  registered  lien 
cannot  be  amended.  Thus  no  lien  is  claimed,  or  can  be,  except 
upon  the  lands  in  Huron.  The  Mechanics'  Lien  Act  gives  a lien 
on  the  railway,  not  on  any  part  thereof.  If  a lien  is  claimed  on 
part  only,  it  is  void  in  its  inception,  not  being  authorized  by  the 
Act.  Under  the  Act  the  railway  can  only  be  sold  as  an  integer, 
and  no  provision  is  made  for  sale  of  a part  or  for  a lien  on  a part; 
therefore  no  railway  can  be  the  subject  of  a mechanic’s  lien  unless 
it  lies  wholly  within  the  registration  division  where  the  lien  is 
claimed.  The  right  to  a charge  on  a proportion  of  the  contract 
price  can  only  exist  where  there  is  a right  to  a lien  on  the  land. 
But  the  Act  cannot  apply  to  a Dominion  railway  at  all.  Larsen 
v.  Nelson  and  Fort  Sheppard  R.W.  Co.  (1895),  4 B.C.R.  151,  is  a 
direct  decision  in  our  favour.  See  MacMurchy  and  Denison 's 
Cases  on  the  Railway  Acts,  p.  26;  City  of  Toronto  v.  Bell  Telephone 
Co.,  [1905]  A.C.  52. 
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A.  M.  Stewart,  for  the  defendants  M.  A.  Piggott  & Co. 

Dickinson ,-  in  reply.  By  sec.  90  a substantial  compliance  only 
is  required.  The  position  of  mortgagees  and  bondholders  cannot 
be  affected  by  the  proceedings. 


C.  A. 
1907 

Crawford 

v. 

Tilden. 


April  22.  Osler,  J.  A.: — The  case  was,  if  I may  be  allowed  to 
say  so,  extremely  well  argued  on  both  sides,  but  the  appellant 
has  failed  to  convince  me  that  the  judgments  delivered  in  the 
Divisional  Court  are  wrong.  I cannot  add  anything  to  the  judg- 
ments of  the  learned  Chancellor  and  of  Mabee,  J.,  which 
shew  very  clearly  and  satisfactorily  that  the  lands  of  the 
respondent  railway  company  are  not  subject  to  a mechanic’s  lien, 
and  that  such  a lien  cannot  be  enforced  against  them  under  the 
Mechanics’  Lien  Act  of  Ontario. 


Meredith,  J.A.: — Where  power  to  build  and  maintain  a rail- 
way is  conferred,  the  rights  of  the  public  in  the  concern,  as  a high- 
way, are  of  paramount  importance;  and  private  interests  and 
rights  are  necessarily  invaded,  and  obliged  to  suffer  to  some  extent, 
for  the  welfare  of  the  many.  It  was,  therefore,  a very  short  and 
necessary  step  for  the  Court  to  take  in  denying  to  creditors  of  the 
owners  of  the  road  any  of  their  ordinary  rights  the  enforcement 
of  which  would  defeat  the  paramount  purpose  in  conferring  the 
right  to  build  and  maintain  the  road — would  destroy  or  materially 
curtail  its  public  usefulness. 

Such  considerations  are  just  as  applicable  to-day  as  they  were 
in  the  days  when  the  cases  denying  such  rights,  were  decided.  But 
legislation  has  since  been  passed  in  aid  of  the  creditor.  That  in 
question  boldly  giving  the  right  to  sell  irrespective  of  consequences; 
and  the  other,  which  indirectly  aids  by  providing  that  the  rights 
of  the  company  may  be  exercised  by  the  purchaser,  and  so  re- 
moves the  cause  for  the  decisions  against  private  rights. 

The  appellant  is  seeking  to  enforce  a claim,  for  money,  against 
the  railway  company,  by  a sale  of  a portion — probably  one-half — 
of  the  railway. 

The  railway  is  one  which  comes  under  the  exclusive  power  of 
Parliament,  being  expressly  excepted  from  the  local  works  and 
undertakings  over  which  exclusive  power  is  given  to  Provincial 
Legislatures. 
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Dealing  with  the  case  in  the  more  orderly  and  convenient 
manner,  the  first  question  for  consideration  is  whether  federal 
legislation,  directly  or  indirectly,  permits  such  a sale  as  that  which 
the  appellant  seeks. 

Section  299  of  the  Railway  Act — R.S.C.  1906,  ch.  37 — provides 
a means  by  which  any  railway,  or  any  section  of  a railway,  sold 
under  any  lawful  proceeding,  may  be  run  or  operated  by  the  pur- 
chaser, or  eventually  otherwise  dealt  with  as  might  be  determined 
by  the  Governor  in  council;  and  this,  or  a like  provision,  has 
been  considered  a sufficient  removal  of  the  cause  for  denying  a 
right  of  sale  in  aid  of  private  interests:  see  Central  Ontario  R.W. 
Co.  v.  Trusts  and  Guarantee  Co.,  [1905]  A.C.  576.  It  plainly  recog- 
nizes a right  to  sell  in  such  a case.  I assume  this  provision  to  be 
applicable  to  this  case;  and,  if  applicable,  can  perceive  no  good 
reason  why  a civil  right,  conferred  upon  a creditor  by  provincial 
legislation,  to  sell  a debtor’s  property  for  the  purpose  of  payment 
of  the  debt,  would  not  be  a “lawful  proceeding”  within  the  meaning 
of  this  legislation.  But  I am  unable  to  perceive  how  so  much  of 
the  lands  of  this  railway  as  happen  to  be  within  the  territorial 
limits  of  the  county  of  Huron  can  be  considered  a railway,  or  a 
section  of  a railway.  The  context  shews  very  plainly  that  the 
section  of  a railway,  in  respect  of  which  this  parliamentary  pro- 
vision was  made,  must  be  one  which  is  capable  of  being  “run  or 
operated.”  To  permit  a sale  of  a part  which  is  incapable  of  prac- 
tical use  without  the  rest,  and  which  sale  would  destroy  the  useful- 
ness of  the  rest,  would  be  a very  flagrant  violation  of  the  principle 
before  referred  to. 

Federal  legislation,  therefore,  does  not  aid  the  appellant. 

But  reliance  was  placed,  and  mainly,  if  not  entirely,  placed, 
upon  provincial  legislation,  which,  in  plain  terms,  has  given  the 
appellant  a right  of  sale  such  as  he  seeks,  even  against  a railway 
under  the  exclusive  power  of  Parliament,  but  with  this  saving 
clause,  “in  so  far  as  the  Legislature  of  this  Province  has  authority, 
or  jurisdiction,  in  regard  thereto.” 

The  creation  of  a right  such  as  the  appellant  alleges,  and  the 
enforcement  of  it  in  the  manner  sought,  are  matters  which  come 
within  the  meaning  of  “ property  and  civil  rights  in  the  Province,” 
subjects  which  are  within  the  exclusive  legislative  power  of  the  pro- 
vincial legislature;  but  an  enactment,  under  such  general  power, 
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which  encroaches'  upon  the  exercised  power  of  Parliament  in 
respect  of  any  particular  subject  coming  under  its  exclusive  juris- 
diction, cannot  prevail;  and  the  enactment  in  question  distinctly 
does  that;  the  principle  before  referred  to,  and  the  cases  decided 
upon  it,  shew  that  any  exercise  of  private  rights  which  would 
extinguish,  or  substantially  impair,  the  public  rights  and  interests 
in  the  railway,  as  a highway,  is  in  direct  conflict  with  the  federal 
legislation  providing  for  the  building  and  maintenance  of  the  road. 
The  legislation  which  gave  the  power  to  sell  this  railway  piecemeal, 
was,  therefore,  ultra  vires,  or,  to  speak  more  accurately,  such  legis- 
lation is  rendered  inapplicable  to  the  railway  in  question  by  the 
restricting  clause  which  I have  quoted. 

It  was  said  that  the  lien  might  be  applied  to  the  whole  of  the 
road,  in  order  that  relief  might  be  given  to  the  appellant;  but  that 
was  not  the  appellant’s  claim  in,  nor  the  judgment  at  the  trial  of, 
the  action.  Nor  can  I think  the  enactment  relied  upon  would 
warrant  it.  Under  the  17th  section,  the  lien  is  to  be  registered 
“in  the  registry  office  of  the  registry  division  ...  in  which 
the  land  is  situated.”  It  is  hardly  likely  that  the  Legislature  in- 
tended to  give  a workman  employed  upon  a railway  in  the  county 
of  Huron  a lien  upon  it  in  the  county  of  Glengarry,  for  instance, 
with  all  the  difficulties  such  a right  would  create,  and  the  manifest 
injustice  it  might  do  to  others  having  better  rights  in  that 
distant  county. 

For  these  reasons,  I think  the  appeal  should  be  dismissed;  and 
I think  it  proper  to  add  that,  if  they  did  not  prevail,  the  case  would 
need  careful  consideration,  in  regard  to  the  necessary  and  proper 
parties  to  it,  the  nature  and  extent  of  the  appellant’s  rights,  the 
rights  and  interests  of  other  persons  who  may  be  very  much  con- 
cerned in  the  nature  and  effect  of  the  judgment,  and  the  character 
and  extent  of  the  relief  which  ought  to  be  given.  The  case  seems 
to  have  been  dealt  with  somewhat  hastily  at  the  trial,  on  the  sup- 
position that  the  persons  more  directly  concerned  in  the  appellant’s 
claim  would  pay  or  settle  it,  and  that  a sale  would  be  unnecessary, 
and  was  very  improbable.  But,  in  any  case,  it  is  to  be  observed  that 
the  substance  of  the  enactment  is  the  sale;  it  would  be  little  use 
to  give  a lien — any  other  word  would  be  as  effectual — if  there  wTere 
no  means  of  enforcing  it. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 
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[IN  THE  COURT  OF  APPEAL.] 


George  y.  Green. 

Judgment — Default  of  Appearance — Special  Indorsement — Nullity — Irregular- 
ity— Account  Stated — Interest  on — Setting  Aside  Judgment — Terms — 
Signing  and  Entry  of  Judgment — Directing  Issue — Judicature  Act,  secs. 
113,  114 — Con.  Rules  (1888)  245,  711,  764,  775;  (1897)  138,  575,  628,  637. 

On  an  appeal  by  the  defendant  the  judgment  of  the  Divisional  Court 
reported  13  O.L.R.  189  was  affirmed:  Meredith,  J.A.,  dissenting. 

This  was  an  appeal  by  the  defendant  from  the  judgment  of  a 
Divisional  Court,  reported  13  O.L.R.  189. 


The  appeal  was  argued  on  the  20th  of  May,  1907,  before  Moss, 
C.J.O.,  Osler,  Garrow,  Maclaren,  and  Meredith,  JJ.A. 

C.  Millar  and  C.  McCrae,  for  the  appeal.  The  proceedings 
shew  that  the  trial  Judge  found  the  judgment  in  question  was  a 
nullity,  but  imposed  terms  as  a condition  of  setting  it  aside,  and, 
when  the  terms  were  not  accepted,  refused  to  set  it  aside.  The 
Divisional  Court  held  that  it  was  an  irregularity,  and  also  imposed 
terms,  and,  when  not  accepted,  dismissed  the  defendant’s  appeal. 
The  judgment  was  really  a nullity,  and  no  terms  should  have  been 
imposed  ; Huffman  v.  Crerar  (1899),  18  P.R.  473,  at  p.  479; 
Rogers  v.  Hunt  (1854),  10  Exch.  474.  The  courts  below  did  not 
appreciate  the  difference  between  a nullity,  an  irregularity,  and 
where  a slip  or  error  has  been  made  by  the  defendant.  Where 
a judgment  is  a nullity  or  based  upon  an  irregularity  it  should 
be  set  aside  ex  debito  justitice.  A discretion  only  as  to  costs 
exists  in  setting  aside  an  irregular  judgment,  and  any  terms  may 
be  imposed  where  a regular  default  judgment  is  entered  upon  an 
error  or  slip  of  the  defendant  in  not  entering  an  appearance:  * 
Con.  Rule  705  (1888)  ; 796  (1888),  Anlaby  v.  Prcetorius  (1888), 

20  Q.B.D.  764,  at  p.  769.  The  function  of  the  trial  Judge  was 
only  to  dispose  of  the  issue.  Con.  Rule  1153  (1888)  giving  the 
Judge  power  to  dispose  of  the  whole  matter  only  applies  to  inter- 
pleader proceedings.  The  evidence  shews  that  the  defendant  was 
not  aware  he  was  served  with  a writ  or  of  the  default  judgment 
until  just  before  he  moved  to  set  it  aside  and  then  he  moved 
promptly  : Archbold’s  Practice,  14th  ed.,  p.  445.  The  evidence 
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also  shews  that  the  amount  the  defendant  owed  was  not  payable 
at  the  time  the  writ  was  issued  and  there  was  no  account  stated 
between  the  parties.  Con.  Rule  711  (1888)  does  not  apply 
because  the  writ  was  not  endorsed  within  it  and  final  judgment 
was  entered  for  the  entire  claim;  there  was  no  claim  for  detention 
of  goods.  The  improper  claim  was  for  interest  on  an  account 
stated.  An  account  stated  is  no  more  than  a settled  account  or 
an  I O U and  there  was  no  promise  to  pay  interest.  The  writ  was 
not  endorsed  within  Rule  245  (1888).  The  judgment  was  not 
signed  under  Rule  764  (1888)  and  was  only  entered  under 
Rule  775  (1888).  A default  judgment  does  not  rest  upon  a 
liability  but  upon  an  admission  of  liability  and  this  judgment  was 
entered  for  more  than  was  admitted,  on  the  endorsement  on  the 
writ. 

C.  A.  Moss,  contra.  The  issue  and  trial  were  properly  directed 
to  test  the  veracity  of  witnesses,  which  could  not  be  done  on  affi- 
davits before  the  Master.  The  writ  was  specially  endorsed: 

R. S.O.  1887,  ch.  44,  sec.  85  ; Young  v.  Godby  (1872),  15  Wallace  (U. 

S. )  562;  Chaliev.  Duke  of  York  (1807),  6 Esp.  45.  The  question 
of  special  endorsement  was  not  raised  before  the  Master,  and  should 
not  have  been  allowed  at  the  trial.  Even  if  the  endorsement 
was  not  regular,  the  plaintiff’s  claim  was  admitted  by  the  non- 
appearance  of  the  defendant,  and  so  should  stand.  In  any  event, 
the  judgment  is  good  as  to  part,  and  cannot  be  treated  as  a nullity, 
and,  if  attacked  as  an  irregularity,  there  was  a discretion  in  the 
Court  to  impose  terms,  which  were  declined  by  the  defendant.  No 
judgment  can  be  considered  void  unless  there  was  a total  want  of 
jurisdiction  to  make  it.  I refer  to  Hayv.  Johnston  (1888),  12  P.R. 
596;  Solmes  v.  Stafford  (1894),  16  P.R.  264,  at  pp.  270  and  271; 
Hollender  v.  Ffoulkes  (1894),  16  P.R.  175;  17  Am.  & Eng.  Encyc. 
of  Law,  2nd  ed.,  481;  29  Am.  & Eng.  Encyc.  of  Law,  2nd  ed., 
1065,  et  seq.;  Black  on  Judgments,  2nd  ed.,  sec.  170;  Petty  v. 
Daniel  (1886),  34  Ch.D.  172;  Reynolds  v.  Coleman  (1887),  36  Ch.D. 
453;  Holmes  v.  Russel  (1841),  9 Dowl.  487;  White  v.  Crow  (1884), 
110  U.S.R.  183,  at  p.  189;  Lamprey  v.  Nudd  (1854),  29  New  Ham. 
(Foster)  299;  Smurthwaite  v.  Hannay  (1894),  494,  at  p.  501.  Rogers 
v Hunt,  10  Exch.  474  cited  by  the  appellant  is  in  our  favour. 
The  appellant  should  not  be  given  a further  chance  to  defend  on 
terms. 
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Millar , in  reply,  referred  to  1 Encyc.  of  the  Laws  of 
England,  p.  78. 

June  28.  Osler,  J.A. : — Appeal  from  the  judgment  of  a Divi- 
sional Court  affirming  the  judgment  of  Britton,  J,,  at  the  trial. 

This  was  an  issue  directed  by  the  Master  in  Chambers  on  an 
application  made  by  the  defendant  on  the  17th  of  March,  1906, 
to  set  aside  a judgment  entered  on  the  6th  of  October,  1890,  in  an 
action  brought  against  him  by  one  William  George,  since  deceased, 
and  now  revived  and  continued  in  the  name  of  George’s  widow  and 
administratrix. 

The  question  in  the  issue  was  whether  the  defendant  in  that 
action — the  plaintiff  iq  the  issue,  and  hereafter  referred  to  as  the 
plaintiff — was  entitled  to  have  the  judgment  set  aside  and  vacated. 

At  the  trial  the  plaintiff  failed  on  all  the  grounds  specified  in 
the  notice  of  motion  and  in  the  order  directing  the  issue,  as  grounds 
for  vacating  the  judgment.  He  was  found  to  have  been  duly 
served  with  the  writ  in  the  action;  no  misrepresentation  as  to  the 
service  was  proved;  the  judgment  was  signed  and  entered  in  fact 
by  the  proper  officer  in  compliance  with  the  rules  in  that  regard; 
and,  as  regards  the  merits  of  the  defence  to  the  action,  the  trial 
judge  held  that  the  agreement  relied  upon  had  not  been  proved. 
No  fault  can  be  found,  in  my  opinion,  with  the  judgment  at  the 
trial,  or  with  the  judgment  of  the  Divisional  Court,  affirming  it,  in 
any  of  these  particulars. 

But  at  the  trial,  the  plaintiff  took  the  further  objection  that  the 
writ  in  the  action  had  not  been  specially  endorsed,  so  as  to  entitle 
his  opponent  to  sign  judgment  on  default  of  appearance,  under  Rule 
245  of  the  Consolidated  Rules  of  1888.  This  ground  was  not 
specified  in  the  notice  of  motion,  nor  in  the  order  directing  the 
issue.  If  the  judgment  is  a mere  nullity,  by  reason  of  the  alleged 
defect  in  the  endorsement,  it  may  be  that  the  ground  is  covered 
by  the  general  objection  “on  other  grounds  appearing  in  the  plain- 
tiff’s affidavit  and  the  exhibits  therein  referred  to.”  But  if  the 
objection  can  be  put  on  no  higher  ground  than  that  of  irregularity, 
the  plaintiff  ought  not  to  have  been  permitted  to  raise  it  at  the 
trial  in  the  face  of  Rules  311  and  362,  the  first  of  which  provides 
that  an  application  to  set  aside  proceedings  for  irregularity  shall 
be  made  within  a reasonable  time;  and  the  second,  that  a notice 
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of  motion  to  set  aside  proceedings  for  irregularity  shall  specify 
clearly  the  irregularities  intended  to  be  complained  of,  and  the 
several  objections  intended  to  be  insisted  on. 

I do  not  think  that  the  judgment  was  a nullity.  One  of  the 
claims  endorsed  upon  the  writ — namely,  the  claim  for  balance  due 
to  the  plaintiff  on  an  account  for  goods  sold  and  delivered,  rendered 
to  the  defendant,  and  admitted  by  him  to  be  correct — in  short, 
for  an  amount  due  upon  an  account  stated^ — was  properly  a sub- 
ject of  a special  endorsement;  the  other  claim  was  a charge  or 
claim  for  interest  which,  not  being  shewn  or  stated  to  be  payable 
under  contract  or  by  statute,  was  merely  an  unliquidated  claim 
for  damages  in  the  nature  of  interest,  and,  therefore,  recoverable 
only  as  damages.  The  case  was  thus  one  within  the  exact  terms 
of  Rule  711  of  the  rules  which  came  into  force  on  the  1st  of  Septem- 
ber, 1888,  in  which  the  writ  was  specially  endorsed  for  a liquidated 
claim  and  for  damages,  and  in  which,  on  non-appearance,  the 
plaintiff  in  the  action  was  entitled  to  enter  final  judgment  for  the 
former  and  interlocutory  judgment  for  the  latter.  Instead  of  doing 
so,  however,  he  entered  judgment  for  the  whole,  not  only  for  the 
debt,  but  also  for  the  sum  claimed  as  interest  thereon.  Such  a 
judgment,  had  it  been  attacked  within  a reasonable  time,  might, 
in  my  opinion,  have  been  amended,  inasmuch  as  one  part  of  the 
claim  was  properly  the  subject  of  a special  endorsement,  and, 
therefore,  of  a final  judgment  on  non-appearance,  and  the  only 
fault  to  be  found  with  it  was  that  it  was  signed  for  too  much.  The 
plaintiff  was,  not  bound,  that  I know  of,  to  have  signed  inter- 
locutory judgment,  or  to  have  pursued  the  residue  of  his  claim. 
His  omission  to  do  that  could  not  have  affected  a judgment  properly 
signed  for  the  debt,  for  which  the  writ  was  rightly  specially  en- 
dorsed. 

The  effect  of  Rule  711  is  concisely  stated  by  Street,  J.,  in  Hot- 
lender  v.  Ffoulkes,  16  P.R.  175,  and  it  was  fully  considered  by  this 
Court  in  Solmes  v.  Stafford , ib.,  pp.  264,  270,  271.  In  both  cases 
the  difference  between  a judgment  on  default  of . appearance,  to 
which  the  rule  did  apply,  and  a motion  for  summary  judgment 
after  appearance  under  Rule  739,  to  which  it  did  not,  is  pointed 
out.  I have  found  no  case  by  which  we  are  bound — I may  say 
no  case  decided  while  Rule  711  was  in  force,  which  would  compel 
us  to  hold  that  such  a judgment,  as  was  here  entered,  was  a nullity, 
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and,  therefore,  not  amendable.  Conceding  that  it  was  irregular — - 
and  no  doubt  it  was — the  plaintiff  was,  nevertheless,  in  my  opinion, 
precluded  by  one,  if  not  both,  of  the  Rules  311  and  362  above 
referred  to  from  taking  the  objection  at  the  trial,  and  not  less  so 
because  he  did  not  rely  upon  objections  of  irregularity  alone,  but 
tried  out  the  merits  of  his  alleged  defence.  And  if  the  learned 
trial  Judge  and  the  Divisional  Court,  under  the  circumstances, 
entertained  the  objection  for  the  purpose  of  giving  the  plaintiff  a 
further  opportunity  of  setting  up  in  the  action  a defence  already 
found  against  him,  I think  that  they  were  at  liberty  to  impose, 
and  that  they  property  imposed,  the  reasonable  terms  which  the 
defendant  has  now  twice  refused. 

I would  dismiss  the  appeal  with  costs,  or  if  it  be  thought  right 
again  to  give  the  plaintiff  a locus  penitentice,  he  should  pay  the  costs 
below  and  of  this  appeal. 


Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred  in  the 
judgment  of  Osler,  JA. 


Meredith,  J.A. : — When  the  practice  first  went  so  far  as  to 
permit  a plaintiff  to  enter  up  final  judgment,  and  thereupon  issue 
writs  of  execution,  in  default  of  an  appearance  to  a specially 
endorsed  writ  of  summons,  the  courts  quickly  came  to  the  con- 
clusion that  a very  formidable  weapon  had  been  placed  in  the 
hands  of  such  a party,  which  might  be  used  to  inflict  much  in- 
justice; and,  in  view  of  that,  laid  down  the  rule  that,  whenever 
the  right  was  misused,  the  judgment  would  be  set  aside  just  as  if 
it  were  a nullity;  and  that  rule  has  been  firmly  adhered  to  ever 
since,  notwithstanding  some  ineffectual  efforts  to  mollify  it:  see 
Clarkson  v.  Dwan  (1896),  17  P.R.  92;  and  see  also  Rodway  v.  Lucas 
(1855),  10  Exch.  667;  Riley  v.  Marter;  Sheba  Gold  Mining  Co. 
v.  Trubshawe  (1892),  1 Q.B.  674;  Cla  kson  v.  Dwan,  (1896) 
17  P.R.  206;  and  Rogers  v.  Hunt  (1854),  10  Exch.  474. 

The  trial  Judge,  as  well  as  the  Divisional  Court,  found  that  this 
case  was  one  in  which  a misuse  of  that  power  had  occurred,  and 
those  findings  have  not  been  attacked  with  any  degree  of  success- 
According  to  an  unbroken  line  of  cases,  the  addition  of  the  claim 
for  interest,  in  the  form  in  which  it  was  made,  and  which  the  trial 
Judge  found  to  be  an  invalid  claim,  was  an  attempt  to  recover  an 
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amount  which  was  not  a proper  subject  of  a special  endorsement. 
This  case  is  not  distinguishable,  in  this  respect,  from  those  cases, 
and  in  each  of  them  the  whole  judgment  was  set  aside  uncon- 
ditional^. 

The  trial  Judge  sought  to  impose  terms  as  a condition  of  award- 
ing costs,  and  that  he  had  a right  to  do,  but  that  would  not  be 
accepted;  and  he  then  imposed  terms  as  a condition  of  setting 
aside  the  judgment,  and  that,  under  the  decided  cases,  he  ought 
not  have  done.  It  is  quite  too  late,  at  this  day,  to  change  the 
settled  and  invariable  practice  in  that  respect,  though  the  rules 
are  now  framed  so  that  there  is  likely  to  be  little,  if  any,  more 
occasion  for  giving  effect  to  it. 

The  Divisional  Court  decided  the  case  in  favour  of  the  re- 
spondent, in  the  action,  on  all  points  considered  by  the  trial  Judge, 
but  deemed  that  Con.  Rule  711  (1888)  could  be  applied  to  the 
case,  and  that,  under  it,  ‘the  judgment  was  regularly  entered,  ex- 
cept as  to  the  interest.  If  that  be  so,  then  a good  many  judg- 
ments have  been  improperly  set  aside,  although  the  rule  was 
in  no  sense  a hidden  one,  but  was  a more  familiar  and  better  un- 
derstood one  in  those  days  than  now;  and  was  much  discussed  in 
some  of  the  reported  and  unreported  cases  decided  when  it  was 
in  force:  see  Hollander  v.  Ffoulkes,  16  P.R.  175;  Solmes  v.  Staf- 
ford, 16  P.R.  78;  and  Mackenzie  v.  Ross  (1891),  14  P.R.  299. 

In  my  opinion  the  judgment  of  the  Divisional  Court  was  wrong 
for  two  reasons:  (1)  because  Rule  711  was  not  applicable;  and  (2) 
because,  even  if  it  were,  it  was  not  acted  upon.  The  rule  applies 
only  to  cases  in  which  “the  writ  is  endorsed  with  a claim  for  deten- 
tion of  goods  and  pecuniary  damages,  or  either  of  them,  and  is 
further  specially  endorsed  for  a liquidated  demand  under  Rule  245.” 

In  this  case,  the  writ  was  not  endorsed  with  any  claim  for  damages 
it  was  wholly  and  solely  specially  endorsed  for  a liquidated 
demand  under  Rule  245,  but  was  improperly  so  endorsed  as  to  the 
claim  for  interest.  How,  then,  can  the  case  be  in  any  way  brought 
within  the  provisions  of  Rule  711?  Then  that  rule  goes  on  to  pro- 
vide that  the  plaintiff  may  enter  final  judgment  for  the  debt,  or 
liquidated  demand,  and  interlocutory  judgment  in  respect  of  the 
detention  of  the  goods  and  damages,  or  the  damages  only,  and 
proceed  to  have  the  damages  assessed  at  a sitting  of  the  Court  for 
trials.  No  such  judgment,  in  any  sense,  was  entered,  but  judg- 
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ment  was  entered,  under  Rule  705,  upon  the  whole  claim,  as  one 
specially  endorsed  under  Rule  245.  I find  it,  therefore,  impossible 
to  perceive  how  Rule  711  can  have  any  bearing  upon  the  case. 
The  case  is,  on  the  contrary,  wholly  within  Rules  245  and  705,  and, 
as  was  said  by  Parke,  B.,  in  delivering  the  judgment  of  the  Court 
in  Rogers  v.  Hunt,  10  Exch.  474:  “The  endorsement  must,  there- 
fore, be  treated  as  a nullity,  and  the  plaintiff  must  declare:”  p.  476. 

But  let  it  even  be  supposed,  contrary  to  the  plain  fact,  that  the 
writ  was  endorsed  in  accordance  with  Rule  711,  would  not  the 
judgment  which  has  been  entered  be  wholly  set  aside?  If  such 
were  the  penalty  for  entering  up  judgment  for  more  than  a plain- 
tiff was  entitled  to  on  a specially  endorsed  writ,  ought  it  not  much 
more  so  to  be  in  the  supposed  case,  for  in  it  there  could  hardly 
have  been  a mistake  in  good  faith,  while  in  the  other  case  there 
well  might  be.  Why  not,  in  the  one  case,  allow  a plaintiff  to 
abandon  the  improper  claim  and  retain  judgment  for  what  was 
proper  as  readily  as — indeed,  much  more  readily  than — permit  such 
plaintiff  to  retain  judgment  for  the  proper  amount,  and  proceed 
with  the  action  in  respect  of  the  rest,  or  abandon  it,  in  the  other 
case?  There  is  no  warrant  anywhere  in  the  rules  or  practice  for 
the  judgment  which  has  been  entered. 

The  argument  that  such  cases  as  Hollender  v.  Ffoulkes,  Solmes 
v.  Stafford,  and  Clarkson  v.  Dwan  are  not  in  point,  because  they 
were  cases  of  motion  for  judgment,  misses  the  point.  It  is  the 
principle  which  applies:  if  in  such  cases  as  they  were,  in  which  the 
Court  was  applied  to  on  notice  to  and  in  the  presence  of  the  de- 
fendants, it  should  be  laid  down  that  no  amendment  would  be 
allowed,  that  a plaintiff  must  come  with  all  his  tackle  in  order  or 
get  nothing,  how  much  more  so  should  it  be  said  in  such  a case  as 
this,  in  which  judgment  was  entered  without  any  sort  of  notice 
to  the  defendant,  and  without  the  intervention  of  any  judicial 
officer  for  the  prevention  of  wrong.  Surely,  upon  the  same  princi- 
ple, the  judgment  wrongly  entered  should  be  altogether  set  aside, 
and  the  plaintiff  should  take  nothing. 

An  appeal  to  any  irregularity,  if  there  were  any,  in  the  defen- 
dant’s application  to  the  Master  in  Chambers,  is  surely  out  of  place 
here.  The  order  which  that  officer  made  is  yet  in  full  force,  and 
has  never  been  attacked;  it  is,  therefore,  binding  upon  the  parties, 
and  equally  binding  upon  this  court  on  this  motion.  It  would  be 
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something  more  than  an  irregularity  for  this  court,  either  directly 
or  indirectly,  to  set  aside,  or  even  fail  to  give  full  effect  to  that 
order.  It  required  the  determination  of  this  question,  among 
others;  pursuant  to  that  order  the  trial  Judge  determined  it;  and 
the  Divisional  Court  very  properly  considered  it  upon  the  appeal 
to  them.  If  there  were  any  irregularity  in  the  motion  at  Chambers, 
it  might  have  been  waived,  or,  if  objected  to,  an  amendment  might, 
and  undoubtedly  would,  have  been  allowed  to  remove  it.  The 
order  made  was  quite  within  the  Master's  power,  and,  as  long  as 
it  stands,  is  conclusive  in  this  case. 

Objection,  too,  was  made  to  the  Master  having  sent  such  a 
question  to  be  determined  in  any  issue.  But  there  were  also  ques- 
tions of  fact,  in  another  branch  of  the  application,  which  no  one 
seems  to  have  thought  it  improper  to  send  for  trial  in  that  way, 
and  which  were  tried  out  at  great  length;  and,  if  so,  there  was 
nothing  improper  or  inconvenient  in  sending  all  to  be  heard  and 
determined  in  the  same  manner  by  the  same  Judge;  indeed,  it 
might  have  proved  inconvenient,  for  all  concerned,  to  have  dealt 
with  them  piece-meal,  and  before  different  officers.  Besides  this, 
the  Master  had,  under  Rule  44,  full  power  to  refer  the  matter  to  the 
Judge. 

But,  in  addition  to  all  this,  was  there  any  power  to  impose 
terms  upon  ‘the  defendant?  I speak  of  the  parties  as  their  names 
appear  in  the  style  of  the  cause  as  reported  13  0.  L.  R 189. 
The  learned  Judge  who  pronounced  the  judgment  of  the 
Divisional  Court  said,  that  if  the  judgment  were  not  a 
nullity,  but  merely  an  irregularity,  the  power  to  impose  terms 
could  scarcely  be  gainsaid.  I cannot  but  think  that  what  was 
in  the  mind  of  the  learned  Judge,  at  the  moment,  was  a regular, 
not  an  irregular,  judgment.  What  power  can  there  be  to  impose 
terms  on  a defendant  in  such  a case  as  this?  He  is  regularly  com- 
plaining of  an  irregularity,  of  something  done  by  the  Court  im- 
properly, to  his  prejudice.  The  plaintiff  might,  of  course,  apply 
for  leave  to  amend,  so  as  to  get  rid  of  the  irregularity,  and  in  a 
proper  case,  that  would  be  .allowed  upon  terms  imposed  upon 
him,  not  upon  the  defendant.  But,  as  I have  endeavoured  to 
shew,  this  is  not  a proper  case  to  allow  such  an  amend- 
ment. An  unbroken  line  of  cases  prevents  it.  If  one  look 
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at  the  result,  this  point  will  not  need  further  elucidation. 
The  plaintiff  has  an  irregular,  an  improper,  judgment.  All  the 
courts  have  said  so.  It  was  improper  for  the  plaintiff’s  solicitors 
to  have  entered  it,  and  it  was  improper  for  the  officer  of  the  Court 
to  have  permitted  it  to  be  entered.  Yet  the  plaintiff  re- 
tains that  judgment,  with  the  sanction  of  the  Court, 
because  the  defendant  will  not  do  something  which  the 
Court  improperly  imposes  upon  him.  He  is,  therefore, 
compelled  by  the  force  of  the  law  to  pay  something  which  the  law 
says  is  illegal.  “There  is  a strong  distinction  between  setting 
aside  a judgment  for  irregularity,  in  which  case  the  Court  has  no 
discretion  to  refuse  to  set  it  aside,  and  setting  it  aside,  when  the 
judgment,  though  regular,  has  been  obtained  through  some  slip 
or  error  on  the  part  of  the  defendant,  in  which  case  the  Court 
has  a discretion  to  impose  terms  as  a condition  of  granting  the 
defendant  relief.  But,  although  the  Court  is  bound  to  set  aside  an 
irregular  judgment,  ex  debito  justitice,  it  has  always  exercised  a 
discretion  as  to  costs,  and  has  imposed  terms  as  a condition  of 
the  exercise  of  that  discretion,  a common  term  being  that  the 
defendant  shall  not  bring  any  action:”  per  Fry,  L.J.,  in  Anlaby  v. 
Prcetorius,  20  Q.B.D.  764,  at  p.  769. 

I need,  perhaps,  hardly  add  that  mv  inclinations  have  always 
been  against  the  rigorous  enforcement  of  the  rule  treating  a judg- 
ment in  such  a case  as  this,  and  in  like  cases,  as  if  it  were  altogether 
a nullity,  but  my  efforts  to  mollify  it,  by  the  aid  of  rules  not  in 
force  when  the  case  of  Rogers  v.  Hunt , 10  Exch.  474,  was  decided, 
including  Rule  711,  always  eventually  failed;  and  all  cases  should 
be  treated  alike^ 
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Re  Rickey  and  The  Corporation  of  the  Township  D.C. 

of  Marlborough.  1907 

Municipal  Corporation — Intoxicating  Liquors — Local  Option  By-law — Publi-  March  22. 
cation — u Three  Successive  Weeks” — Noncompliance — Incurable  as  Irregu-  May  2. 
larity. 

The  publication  of  a proposed  by-law  in  a newspaper  “each  week  for  three 
successive  weeks,”  as  required  by  sub-sec.  2 of  sec.  338  of  the  Consolidated 
Municipal  Act,  1903,  means  a publication  once  in  each  of  three  successive 
periods  of  seven  days,  beginning  on  the  first  day  of  actual  publication. 


Where  a by-law  was  published  in  a newspaper  on  Friday  the  14th,  Tuesday 
the  18th,  and  Tuesday  the  25th,  of  a certain  month: — 

Held,  that  there  had  been  two  publications  in  the  first  week  or  seven-day 
period,  one  in  the  second,  and  none  in  the  third,  and  that  the  statute  had 
not  been  complied  with. 

Held,  also,  that  non-compliance  with  the  provisions  of  sec.  338  could  not  be 
treated  as  a mere  irregularity  curable  under  sec.  204. 

Re  Robinson  and  Village  of  Beamsville,  8 O.W.R.  689,  and  9 O.W.R.  273, 
distinguished. 

Cartwright  v.  The  Municipal  Corporation  of  the  Town  of  Napanee,  9 O.L.R.  69, 
at  p.  71,  followed. 

This  was  an  appeal  from  a judgment  of  Mabee,  J.,  dismissing 
a motion  to  quash  a local  option  by-law. 

The  application  to  quash  was  made  in  Weekly  Court  at  Ottawa 
on  the  2nd  of  March,  1907. 

F.  B.  Proctor,  for  the  motion. 

G.  S.  Henderson,  contra. 

March  22.  Mabee,  J.: — The  applicant  moves  upon  many 
grounds  to  quash  a local  option  by-law,  carried  by  the  electors  of 
the  township  of  Marlborough  on  January  7th  last,  upon  a vote  of 
213  for,  and  132  against.  This  gave  the  by-law  supporters  a majority 
of  six  above  the  necessary  three-fifths. 

Perhaps  the  most  serious  attack  is  that  contained  in  the  12th 
ground:  that  the  by-law  was  not  advertised  as  required  by  sec.  338 
of  3 Edw.  VII.,  ch.  19,  (0.)  which  requires,  (sub-sec.  1)  that  the  day 
“ fixed  for  taking  the  votes  shall  not  be  less  than  three,  nor  more 
than  five  weeks,  after  the  first  publication  of  the  proposed  by-law”; 
and,  (sub-sec.  2)  “the  publication  shall  ...  be  continued  in 
at  least  one  number  of  such  paper  each  week  for  three  successive 
weeks;”  and,  (sub-sec.  3),  “appended  to  each  copy  so  published 
. . . shall  be  a notice  signed  by  the  clerk  . . . stating  the 

date  of  the  first  publication.  . . .” 
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The  by-law  was  first  published  on  November  27th,  but  on  De- 
cember 7th  the  council  by  resolution  declared  this  an  irregularity, 
and  resolved  to  publish  it  on  Tuesday,  December  11th,  and  once  a 
week  for  two  successive  weeks  thereafter.  The  paper  selected  was 
“The  Twice  a Week  Citizen,”  published  on  Tuesdays  and  Fridays. 
The  first  publication  did  not  appear  in  the  issue  of  Tuesday,  De- 
cember 11th,  but  was  inserted  in  the  issue  of  Friday,  December 
14th,  and  thereafter  in  the  issues  of  Tuesday  the  18th  and  25th  of 
December,  and  the  notice  signed  by  the  clerk,  pursuant  to  sub-sec. 
3 stated  December  11th  as  the  date  of  the  first  publication. 

It  is  contended  that  the  week  of  first  publication  began  on  Friday 
the  14th,  and  not  Monday  the  10th, -that  the  first  week  ended  on  the 
21st,  the  second  on  the  28th,  and  the  third  on  January  4th,  1907; 
so  that  there  were  two  publications  during  the  first  week  and  none 
during  the  last  week.  I do  not  think  the  error  in  advertising  on 
November  27th  and  its  abandonment  affects  the  matter:  Re  Van- 
dyke and  the  Corporation  of  the  Village  of  Grimsby  (1906),  12  O.L.R. 
211;  nor  do  I think  the  wrong  date  of  first  publication  given  in  the 
certificate  of  the  clerk  is  fatal.  4 

The  case  of  Hall  v.  The  Rural  Municipality  of  South 
Norfolk  (1892),  8 Man.  L.  R.  430,  was  relied  upon  by  the 
applicant:  there  the  statute  required  the  notice  to  be  “pub- 

lished for  at  least  one  month  before  the  vote  is  taken,  but  no  more 
than  one  insertion  each  week  shall  be  necessary,”  and  Mr.  Justice 
Killam  held,  that  for  the  purpose  of  reckoning  weeks,  it  was  necessary 
to  begin  with  the  day  of  the  first  publication  and  not  with  the  first 
day  of  an  ordinary  week.  It  will  be  seen  that  the  Manitoba  statute 
requires  in  effect,  that  a month  shall  elapse  after  the  first  publication 
and  before  the  vote,  and  so  more  resembles  the  provision  appearing 
in  sub-sec.  1 of  our  statute. 

There  is  no  trouble  in  the  present  case  upon  that 
clause,  as,  regarding  December  14th  as  the  date  of 
first  publication,  the  day  fixed  for  taking  the  votes  was  not  less 
than  three  nor  more  than  five  weeks  after  such  first  publication. 
I am  unable  to  read  the  Manitoba  case,  as  authority  for  saying  that 
what  is  meant  by  the  provision  in  sub-sec.  2 is,  that  the  week  of 
publication  must  start  from  the  14th  and  not  from  the  10th.  The 
provision  is  not,  that  it  shall  be  published  for  three  weeks,  but  that 
it  shall  appear  in  one  number  of  such  paper  each  week  for  three 
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weeks.  It  did  appear  in  the  paper  for  the  week  in  which  the  14th 
fell;  for  the  week  in  which  the  18th  fell;  for  the  week  in  which  the 
25th  fell;  and  these  different  dates  were  in  three  successive  weeks. 

1 think  this  was  a compliance  with  the  Act.  Had  I arrived  at  a 
different  conclusion  the  case  of  Re  Robinson  and  the  Village  of  Beams- 
ville  (1906),  8 O.W.R.  689  (affirmed  by  Divisional  Court  in  (1907),  9 
O.W.R.  273),  where  it  seems  to  have  been  held,  that  a strict  compli- 
ance with  the  Act  as  to  advertising  is  not  a condition  precedent,  and 
is  only  to  be  considered,  where  the  result  may  have  been  affected, 
would  probably  have  stood  in  the  applicant’s  way. 

The  applicant  alleges,  that  copies  of  the  by-law  were  not  put  up 
at  four  or  more  of  the  most  public  places  in  the  township:  sub-sec. 

2 of  sec.  338.  Upon  the  argument  at  Ottawa  this  matter  was  left 
in  an  unsatisfactory  state,  and  permission  was  given  to  file  addi- 
tional material,  and  the  township  clerk  has  filed  a supplemental 
affidavit,  and  has  been  cross-examined  upon  it,  and  the  point  is 
still  left  in  a somewhat  doubtful  position.  In  the  clerk’s  affidavit, 
sworn  since  the  argument,  he  says,  he  personally  posted  notices  at 
the  Malakoff  P.O.,  Price’s  Corners,  and  at  the  town  hall  of  Marl- 
borough: that  these  are  three  of  the  most  public  places  in  the  town- 
ship, and  that  he  handed  the  fourth  copy  to  Geo.  Pouree,  a member 
of  the  council,  to  be  posted  up.  When  he  is  cross-examined,  he 
states  that  he  did  not  personally  post  up  the  copy  at  Malakoff  P.O., 
nor  was  he  present  when  it  was  done,  but  that  as  far  as  he  knows 
his  daughter  did  it;  he  did  not  hand  a copy  to  Pouree,  and  is  not 
able  to  say,  whether  he  mailed  it  to  him,  or  if  so,  when.  Mr.  Pouree 
states  in  his  affidavit,  that  on  December  14th  he  received  from  the 
•clerk  the  copy  with  the  request  that  he  post  it  up  in  one  of  the  most 
public  places  in  his  section,  and  that  he  did  so,  describing  the  place 
of  posting.  No  notice  was  posted  at  Burritts  Rapids,  a village 
situate  partly  in  the  township,  and  I should  have  thought  that  one 
of  the  places  at  which  a notice  should  have- been  published;  but  it  is 
impossible  upon  the  material  here  to  sit  in  review  of  the  conclusions 
arrived  at  by  the  clerk  and  one  of  the  councillors  as  to  what  were 
the  most  public  places.  Attempt,  at  least,  seems  to  have  been 
made  to  comply  writh  the  directions  of  the  statute  upon  this 
point,  and  I am  unable  to  say  it  was  not  complied  with. 

The  next  serious  ground  is  the  admission  of  illegal  votes.  The 
material  shews  that  William  Ormrod  had  no  right  to  vote.  It  is 
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L.  C.  doubtful  if  Brinton,  Poole,  Smith  and  Bennett  had  votes,  but  even 
1907  assuming  these  five  votes  were  illegal  and  should  be  deducted  from 
Re  Rickey  the  213  supporters  of  the  by-law,  still  it  was  carried.  It  was  con- 
Corpora-  tended  that  ten  blank  ballots  should  be  counted  in  estimating  the 
tion  of  the  number  voting  upon  the  by-law  to  ascertain  if  it  had  the  three- 
of  Marl-  fifths  majority.  I do  not  think  so,  and  have  no  reason  to  change 
borough,  the  view  as  expressed  in  Re  Cleary  and  the  Township  of  Nepean 
Mabee,  J.  (1907),  9 O.W.R.  406,  upon  this  point.  One  ballot  was  excluded, 
although  marked  against  the  by-law,  because  the  deputy  had 
forgotten  to  initial  it.  I think  this  should  count  in  the  total  voting 
upon  the  by-law,  and  that  343  votes  are  polled  instead  of  342,  but 
this  makes  no  difference  in  the  result. 

Other  irregularities,  and  very  many  of  them,  appear  in  the 
proceedings.  The  council  omitted  to  appoint  poll  clerks  as  they 
are  now  required  to  do,  under  the  amendments  to  sec.  106  of  3 Edw. 
VII.,  ch.  19,  by  5 Edw.  VII.,  ch.  22,  sec.  3,  and  6 Edw.  VII.,  ch.  34, 
sec.  5:  no  scrutineer  against  the  by-law  was  appointed  in  No.  1: 
some  of  the  deputies  appointed  did  not  act,  and  one  acted  without 
being  properly  appointed:  the  township  clerk,  who  was  returning 
officer,  acted  as  one  of  the  deputies,  which  was  highly  improper 
(s ze  Re  Pickett  and  Township  of  Wainfleet  (189,7),  28  O.R.  464  at  p. 
467) : persons  were  improperly  allowed  in  the  polling  booths,  and  in 
the  ballot  compartments,  and  other  omissions  not  useful  to  refer  to. 
Personally,  I think  the  Courts  should  require  more  strict  compliance 
with  the  statutory  requirements,  where  by-laws  of  this  character 
are  submitted  to  a popular  vote.  If  the  Legislature  lays  down  a 
mode  of  procedure,  intended  to  be  followed,  I am  of  opinion  that, 
notwithstanding  the  saving  clause  in  the  statute,  a far  too  lax 
practice  has  grown  up  and  the  cases  have  gone  much  too  far  in 
supporting  by-laws,  where  little  if  any  attention  has  been  given  by 
the  local  officers  to  the  statutory  preliminaries.  Of  course  this  has 
only  promoted  and  encouraged  non-observance  of  the  plain  pro- 
visions that  the  Legislature  intended  should  be  observed.  I for 
one  shall  be  glad  when  the  pendulum  commences  to  swing  back,  and 
this  disregard  of  legal  formalities  by  municipal  clerks  and  councils 
will  cease  to  have  the  approval  of  the  Court. 

In  dismissing  this  motion  I refuse  the  respondent  costs,  as  the 
attack  was  invited  by  the  course  taken  by  the  council  and  clerk. 
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From  this  judgment  the  applicant  appealed  to  a Divisional 
Court,  and  the  appeal  was  argued  on  the  8th  of  April,  1907,  before 
Meredith,  C.J.C.P.,  MacMahon  and  Teetzel,  JJ. 

F.  B.  Proctor,  for  the  appeal.  The  advertising  of  the  by-law 
was  misleading  to  the  electors  and  was  not  sufficient  under  the 
provisions  of  sec.  338,  sub-sec.  2,  of  the  Consolidated  Municipal  Act, 
1903.  If  the  learned  Judge  was  right,  that  “ calendar  week”  was 
intended,  all  three  weekly  publications  could  be  made  with  only 
eight  days  between  the  first  and  third  publications.  The  intention 
of  the  statute  was  that  at  least  fourteen  days  should  elapse:  Hall 
v.  the  Rural  Municipality  of  South  Norfolk,  8 Man.  R.  430, 
at  p.  438;  Re  Mace  and  the  Corporation  of  the  County  of  Frontenac 
(1877),  47  U.C.R.  70,  at  p.  86.  The  defect  was  more  than  an 
irregularity,  and  cannot  be  cured  under  sec.  204:  Re  Pickett  and 
Township  of  Wainfleet,  28  O.R.  464;  Re  Robinson  and  the 
Village  of  Beamsville,  8 O.W.R.  689.  I refer  also  to  In  re 
Saulter  and  the  Township  of  Beckwith  (1902),  4 O.L.R.  51. 

J.  T.  White,  contra.  The  word  “week”  means  a period  of  7 
days  commencing  and  ending  at  midnight  Saturday  night.  There 
was  a first  publication  on  Friday  in  the  week  commencing  Sunday, 
December  9th,  a second  on  Tuesday  in  the  week  commencing 
Sunday,  December  16th,  and  a third  on  Tuesday  in  the  week  com- 
mencing Sunday,  December  23rd:  Words  and  Phrases,  p.  7427; 
Russell  v.  Croy  (1901),  63  S.W.R.  849;  In  re  City  of  New  Orleans 
(1899),  27  Q.R.  592. 

May  2.  The  judgment  of  the  Court  was  delivered  by  Teetzel, 
J.: — The  only  ground  of  appeal  not  disallowed  on  the  argument 
is,  that  the  by-law  was  not  published  in  a public  newspaper  as  re- 
quired by  sec.  338  of  the  Consolidated  Municipal  Act,  1903,  sub- 
sec. 1 of  which  provides  that  the  day  fixed  for  taking  the  votes 
“shall  not  be  less  than  three,  nor  more  than  five  weeks,  after  the 
first  publication  of  the  proposed  by-law.”  Sub-section  2 enacts  as 
follows:  “The  council  shall,  before  the  final  passing  of  the  proposed 
by-law,  publish  a copy  thereof  in  some  public  newspaper  published 
either  within  the  municipality  or  in  the  county  town,  or  in  a public 
newspaper  published  in  an  adjoining  or  neighbouring  local  muni- 
cipality, as  the  council  may  designate  by  resolution;  and  the  pub- 
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lication  shall,  for  the  purpose  aforesaid,  be  continued  in  at  least  one 
number  of  such  paper  each  week  for  three  successive  weeks”  . . 

Sub-section  3 provides  that  a notice  signed  by  the  clerk  of  t‘he  coun- 
cil shall  be  appended  to  each  copy  of  the  by-law  so  published, 
stating  inter  alia  that  the  by-law  will  be  finally  passed  by  the  council 
(in  the  event  of  the  assent  of  the  electors  being  obtained  thereto) 
“ after  one  month  from  the  first  publication  in  the  newspaper,, 
stating  the  date  of  the  first  publication”  . . . 

The  paper  selected  was  a semi-weekly,  published  every  Tuesday 
and  Friday;  the  first  publication  of  the  by-law  was  in  the  issue 
of  Friday,  December  14th,  and  the  second  and  third  in  those  of 
Tuesday  18th  and  Tuesday  25th,  respectively. 

The  questions  for  determination  are:  (1)  Whether  this  publica- 
tion was  in  conformity  with  the  statute,  and  (2)  if  not,  is  the  by-law 
invalidated  thereby. 

The  answer  to  the  first  question  depends  upon  the  interpretation 
to  be  placed  upon  the  words  “each  week  for  three  successive  weeks” 
in  the  second  sub-section. 

My  brother  Mabee  in  effect  held  that  the  words  “three  successive 
weeks”  meant  three  successive  seven  day  periods,  each  beginning: 
on  Sunday  and  ending  on  Saturday,  and  that  because  one  of  the 
three  publications  appeared  on  a day  in  each  of  such  periods  re- 
spectively, there  was  a compliance  with  the  statute. 

The  dictionaries,  with  practical  uniformity,  define  the  word 
“week”  as  a period  of  time  commencing  with  Sunday  and  ending 
with  Saturday  night,  and  also,  as  a period  of  seven  days’  duration 
without  reference  to  the  time  such  period  commences;  the  latter 
meaning  not  being  confined  to  what  is  commonly  known  as  the 
biblical  or  calendar  week. 

Having  these  two  recognized  meanings,  it  must  follow  that  the 
exact  meaning  intended  in  each  case  must  depend  largely  upon  the 
context. 

I think  it  is  very  plain  that  the  words  “shall  not  be  less  than 
three,  nor  more  than  five  weeks,  after  the  first  publication,”  in  the 
first  sub-section,  and  “one  month  from  the  first  publication,” 
“stating  the  date  of  the  first  publication,”  in  the  third  sub-section, 
shew  that  the  Legislature  intended  to  fix  the  day  of  the  first  pub- 
lication as  the  starting  point  for  future  calculations,  and  as  that 
day  would  not,  of  necessity,  be  a Sunday,  the  biblical  week  could 


ONTARIO  LAW  REPORTS. 


593 


xiv.  J 


not  have  been  intended  in  the  first  sub-section.  There  is  nothing 
to  shew  that  the  Legislature  intended  to  use  the  word  “week”  or 
“weeks”  in  the  second  sub-section  in  a different  sense  from  that 
in  which  it  is  used  in  the  first  sub-section.  Reading  the  three 
sub-sections  together,  therefore,  I think  the  intention  is  that  the 
period  of  publication  “for  three  successive  weeks”  should  embrace 
three  successive  periods  of  seven  days  each,  beginning  on  the  first 
day  of  actual  publication,  and  not  on  the  first  day  of  the  biblical 
week  in  which  the  first  publication  appears,  and  that  there  should 
be  at  least  one  publication  in  a newspaper  in  each  of  the  seven  day 
periods. 

If  the  word  “week”  is  construed  otherwise,  it  would  be  possible 
to  have  the  publications  appear  in  a period  having  only  eight  clear 
days  between  the  first  and  the  last  publication,  where  a daily  paper 
was  available.  For  example,  the  first  ^publication  on  Saturday 
the  15th,  the  second  on  Monday  the  17th,  and  the  third  on  Monday 
the  24th. 

Under  the  interpretation  placed  by  me  on  these  sub-sections, 
there  have  in  this  matter  been  two  publications  in  the  first  week 
or  seven  day  period,  one  in  the  second,  and  none  in  the  third,  and, 
consequently,  the  statute  was  not  complied  with. 

The  fbllowing  cases  support  the  view  I have  adopted:  Hall 

v.  The  Rural  Municipality  of  South  Norfolk,  8 Man.  L.R.  430;  In  the 
Matter  of  Coe  and  the  Corporation  of  the  Township  of  Pickering 
(1865),  24  U.C.R.  439;  Raunn  v.  Leach  (1893),  53  Minn.  84;  Early 
v.  Doe  (1853),  16  Howard  (U.S.)  610;  and  Leach  v.  Burr  (1903),  188 
U.S.  510. 

Assuming  that  the  publication  was  only  for  two  and  not  for 
three  successive  weeks,  may  the  by-law  be  sustained  under  the 
saving  provisions  of  sec.  204? 

204.  “No  election  shall  be  declared  invalid  by  reason  of  a non- 
compliance  with  the  provisions  of  this  Act  as  to  the  taking  of  the 
poll  or  the  counting  of  the  votes,  or  by  reason  of  any  mistake  in 
the  use  of  the  forms  contained  in  the  schedules  to  this  Act,  or  by 
reason  of  any  irregularity,  if  it  appears  to  the  tribunal  having  cog- 
nizance of  the  question  that  the  election  was  conducted  in  accord- 
ance with  the  principles  laid  down  in  this  Act,  and  that  such  non- 
compliance,  mistake  or  irregularity  did  not  affect  the  result  of  the 
election.” 
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Having  regard  to  the  fact  that  out  of  465  qualified  votes  in  the 
municipality  only  345  were  polled,  and  that  the  majority  in  favour 
of  the  by-law  was  only  six  beyond  the  requisite  three-fifths,  it  would 
be  difficult  to  say,  that  the  result  of  the  election  was  not  affected 
by  the  omission  to  publish,  but  I am  of  opinion  that  a publication 
for  only  two,  when  the  statute  requires  three  successive  weeks,  is 
not  such  an  irregularity  as  sec.  204  contemplates. 

I adopt  the  view  expressed  by  Meredith,  J.,  in  respect  to  this 
section  in  Cartwright  v.  The  Municipal  Corporation  of  the  Town  of 
Napanee  (1905),  11  O.L.R.  69,  at  p.  71,  where  he  says:  “The  pro- 
visions of  sec.  204  of  the  Act,  made  generally  applicable  to  voting 
on  by-laws  by  sec.  351,  and  which  seem  to  but  echo  the  common 
law — see  Woodward  v.  Sarsons  (1875),  L.R.  10  C.P.  733 — can  hardly 
cover  a substantial  omission  of  a positive  requirement  of  sec. 
569  (5).  The  publication  for  four  times  only  in  circumstances 
which  required  five  can,  again  speaking  generally,  hardly  be  deemed 
unsubstantial — one  of  the  trifles  about  which  the  law  cares  not.’ 7 

Reference  is  made  in  the  judgment  appealed  from  to 
Re  Robinson  and  the  Village  of  Beamsville  8 O.W.R.  689, 
affirmed  by  a Divisional  Court  in  9 O.  W.  R.  273,  as  supporting 
the  view  that  a strict  compliance  with  the  Act  as  to  adver- 
tising would  not  be  held  necessary  unless  the  result  of  the 
election  may  have  been  affected  thereby.  But  it  should  be 
observed,  that  the  only  point  in  regard  to  publication  in  that 
case  was,  as  to  whether  or  not  one  of  the  places  where  notice 
had  been  posted  was  one  of  the  most  public  places  in  the 
municipality,  and  there  was  no  question  as  to  the  sufficiency  of 
the  publication  in  the  newspaper. 

I am  unable  to  read  the  case,  as  determining  that  non-compliance 
with  the  provisions  of  sec.  338  as  to  publication  could  be  treated 
as  a mere  irregularity,  which  might  be  cured  under  sec.  204,  or  as 
in  any  way  conflicting  with  Cartwright  v.  Napanee  (supra). 

In  discussing  a provision  as  to  publication  in  Re  Mace  and  the 
Corporation  of  the  County  of  Frontenac  (1877),  42  U.C.R.  70,  at  p. 
72,  Armour,  J.,  expressed  the  view  that  similar  provisions  as  to 
publication  were  imperative. 

In  my  opinion,  the  appeal  should  be  allowed  and  the  by-law 
quashed,  with  costs. 


G.  A.  B. 
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Moffatt  v.  Carmichael. 

Costs — Scale  of — Action  for  Injury  to  Land — Value  of  Land — Easement— Dis- 
turbance of — Damages  Under  $200 — Jurisdiction  of  High  Court. 

The  defendant,  in  the  course  of  severing  his  house  from  that  of  the  plaintiff, 
which  adjoined  it,  the  two  houses  being  built  together  as  one  building,  by 
his  negligence,  damaged  the  plaintiff’s  house  to  the  extent  of  $140,  for  which 
he  recovered  judgment,  the  property  itself  being  worth  over  $200: — 

Held, , that  the  value  of  the  property,  and  not  the  amount  of  the  damages  sus- 
tained, was  the  factor  in  determining  the  question  of  jurisdiction,  and  that 
the  action  was  properly  brought  in  the  High  Court,  and  the  plaintiff  entitled 
to  tax  his  costs  on  the  High  Court  scale. 

This  was  an  appeal  by  the  defendant  from  the  order  of  Clute, 
J.,  in  Chambers,  reversing  the  ruling  of  a taxing  officer  upon  taxa- 
tion of  the  plaintiff’s  costs  of  an  action  in  the  High  Court,  and 
directing  that  the  costs  be  taxed  on  the  High  Court  scale. 

The  facts  appear  in  the  judgment. 

On  May  23rd,  1907,  the  appeal  was  heard  before  Boyd,  C., 
Anglin  and  Magee,  JJ. 

W.  Proudfoot,  K.C.,  for  the  appellant.  The  action  is  in  substance 
trespass,  the  injury  complained  of  being  interference  with  the 
plaintiff’s  easement  of  support  by  the  defendant  in  the  severance 
of  his  house  from  the  plaintiff’s.  Under  sub-sec.  8 of  sec.  23  of  the 
County  Courts  Act,  R.S.O.  1897,  ch.  55,  jurisdiction  is  conferred 
on  the  county  court  where  the  value  of  the  land  trespassed  upon 
does  not  exceed  $200.  If  the  question  were  one  of  title  to  the 
whole  of  the  plaintiff’s  property,  then  admittedly  the  case  would 
be  beyond  the  jurisdiction  of  the  county  court,  but  being  here 
merely  as  to  the  interference  with  the  easement,  and  the  damages 
being  only  $140,  the  case  is  within  the  jurisdiction  of  the  county 
court.  This  contention  is  borne  out  by  the  authorities : Stolworthy 
v.  Powell  (1886),  55  L.J.N.S.Q.B.  228;  Stewart  v.  Jarvis  (1868), 
27  U.C.R.  467;  Fitchett  v.  Mellow  (1898),  18  P.R.  16;  Richardson 
v.  Jenkin  (1864),  10  P.R.  292. 

T.  P.  Galt,  for  the  respondent.  Sub-sections  1 and  8 of  sec.  23 
must  be  read  together.  Sub-section  1 enacts  that  the  county  court 
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shall  not  have  jurisdiction  where  the  title  to  land  of  a greater  value 
than  $200  is  brought  into  question;  while  under  sub-sec.  8 juris- 
diction is  conferred  where  in  an  action  for  trespass  or  injury  to  land 
the  value  of  the  land  does  not  exceed  $200.  The  test  of  jurisdiction 
therefore  is  the  value  of  the  land.  There  is  no  question  here  but 
that  the  plaintiff’s  land  exceeded  $200.  It  is  immaterial  what  the 
actual  damage  was.  The  cases  referred  to  by  the  other  side  are 
distinguishable.  Stolworthy  v.  Powell,  55  L.J.N.S.Q.B.  228,  was 
decided  under  an  English  Act  quite  different  from  ours,  while  the 
cases  in  our  courts  were  decided  before  the  change  made  in  the 
wording  of  sec.  8.  Under  the  Act  as  it  formerly  stood  the  county 
court  had  jurisdiction  where  the  damages  did  not  exceed  $200,  now 
the  question  is  whether  the  land  exceeds  in  value  $200.  There  is 
no  interpretation  of  the  word  “land”  in  the  County  Courts  Act, 
but  it  is  quite  apparent  what  its  meaning  is,  and  when  we  look  at  its 
interpretation  in  various  other  Acts  in  the  revised  statutes,  we  see 
that  it  is  given  the  widest  meaning,  and  includes  incorporeal  heredita- 
ments, such  as  the  easement  of  support  here.  He  referred  to  R.S.O. 
1897,  ch.  112,  sec.  3;  ch.  119,  sec.  1;  ch.  121,  sec.  1. 

May  28.  Boyd,  C.: — The  learned  Chief  Justice  who  tried  the 
case  succinctly  sums  up  what  was  the  subject  of  the  litigation  in 
these  words:— “The  action  is  for  damages  for  the  injury  said  to  be 
caused  to  the  plaintiff’s  house  by  the  severance  of  a building — the 
plaintiff’s  and  defendant’s  houses  having  been  built  as  one  building,, 
and  a severance  having  been  made  by  the  defendant  . . . 

which,  it  is  said,  was  negligently  and  improperly  done  so  as  to 
cause  damage  to  the  plaintiff’s  house.”  The  plaintiff  is  adjudged 
entitled  to  succeed,  and  for  injury  to  her  property  damages  of 
$140  are  awarded. 

The  Chief  Justice  does  not  decide  that  the  action  was  of  the 
proper  competence  of  the  county  court — he  leaves  that  open  upon 
taxation— but  expresses  the  opinion  that,  in  view  of  the  small 
amount  which  plaintiff  was  willing  to  accept  before  litigation  ($40 
or  $50),  she  might  well  have  sued  in  the  county  court.  And,  of 
course,  if  the  question  of  jurisdiction  had  not  been  raised  by  de- 
fendant, all  would  have  probably  gone  on  without  objection. 

But,  upon  strict  law,  I think  that  the  case  is  one  which  was 
not  within  the  jurisdiction  of  the  county  court,  because  the  value 
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of  the  house  in  question  must  manifestly  be  more  than  $200. 
Though  the  injury  arose  from  the  disturbance  of  the  right  of  sup- 
port of  plaintiff's  house,  yet  the  injurious  effects  of  the  severance 
extended  to  the  structure  itself,  which  was  damaged  to  the  extent 
of  $140.  The  county  court  has  jurisdiction  in  actions  for  injury  to 
land  where  the  value  of  the  land  does  not  exceed  $200:  R.S.O. 
1897,  ch.  55,  sec.  23  (8).  Here  was  injury  to  land  in  respect  of 
the  house  erected  upon  and  forming  part  of  it  to  the  extent  of  $140, 
but  the  house  itself  and  land  affected  were  worth  over  $200,  so 
that  the  lower  court  was  ousted  of  jurisdiction. 

No  doubt  the  right  of  easement  was  disputed  and  established, 
but  the  effect  of  disturbing  plaintiff's  easement  was  to  damage  her 
land  (i.e.,  house),  and  the  test  of  jurisdiction  is  the  value  of  the 
land. 

I,  therefore,  agree  in  Mr.  Justice  Clute’s  ruling  that  plaintiff 
should  get  costs  on  the  High  Court  scale.  The  appeal  is  dismissed 
with  costs. 

As  to  the  cases  for  the  appeal,  Stolworthy  v.  Powell,  55  L.J.N.S. 
Q.B.  228,  is  the  decision  of  the  Court  upon  an  English  statute 
whose  language  is  very  different  from  ours.  Stewart  v.  Jarvis 
27  U.C.R.  467,  related  to  former  legislation  as  to  the  jurisdiction 
of  county  courts,  now  changed.  The  present  sections  of  the 
County  Courts  Act  as  to  jurisdiction  must  be  read  so  as  to 
harmonize  the  first  and  eighth  sub-sections  of  sec.  23.  . . . 

Anglin,  J.  ^-Whether  the  subject  matter  of  this  action  be 
regarded  as  a trespass  or  injury  to  the  building  and  premises  of 
the  plaintiff,  or  merely  to  an  easement  appertaining  to  such  build- 
ing and  premises,  such  subject  matter,  in  my  opinion,  clearly 
exceeds  in  value  the  sum  of  $200. 

The  word  “land"  which  is  used  in  sub-sec.  8 of  sec.  23  of  the 
County  Courts  Act,  R.S.O. , ch.  55,  is  not  in  that  statute  defined, 
nor  is  there  any  definition  of  it  in  the  Interpretation  Act.  But  in 
several  other  statutes  referred  to  by  Mr.  Galt  the  word  “land"  is 
defined  as  including  an  incorporeal  hereditament,  such  as  the  ease- 
ment of  support,  which  was  interfered  with  in  this  case. 

The  injury,  in  fact,  in  the  present  instance,  was  done  to  the 
plaintiff's  building,  although  the  right  violated  may  have  been 
merely  the  easement  of  support.  That  the  building  itself  which 
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was  injured  exceeded  in  value  $200  cannot  be  questioned.  Neither 
do  I think  it  open  to  doubt  that  my  brother  Clute  was  absolutely 
correct  in  holding  that  the  easement  of  support  which  was  inter- 
fered with  exceeded  in  value  the  sum  of  $200.  The  easement  was 
not  entirely  destroyed  by  the  acts  of  the  defendant.  On  the  con- 
trary, the  plaintiff  will  still  enjoy  the  benefit  of  the  easement  under 
the  altered  conditions.  The  injury  done  by  the  interference  with 
the  easement  has  been  estimated  at  the  sum  of  $140.  The  easement 
itself,  upon  the  enjoyment  of  which  the  continued  existence  of  the 
building  apparently  depends,  is  of  much  greater  value.  That  such 
an  easement  is  land  within  the  meaning  of  sub-sec.  8 of  sec.  23 
of  the  County  Courts  Act  I have  little  doubt.  Its  existence  is 
necessarily  as  an  incident  to  the  land  to  which  it  appertains.  The 
title  to  this  easement  was  admittedly  in  question  in  this  action. 
But  I think  the  plaintiff  is  entitled  to  succeed  on  the  ground  that 
his  action  is  in  reality  for  trespass  or  injury  to  the  building  itself 
for  which  he  sought  to  recover  damages. 

Though  formerly  the  county  court  had  jurisdiction  under  what 
is  now  sub-sec.  1 of  sec.  23,  in  actions  for  trespass  to  land  where 
the  damages  claimed  did  not  exceed  $200 — Stewart  v.  Jarvis,  27 
U.C.R.  467 — that  jurisdiction  was  by  the  legislation  of  1896— now 
found  in  sub-sec.  8 of  sec.  23 — in  my  view  further  limited  by  the 
restriction  that  the  value  of  the  land  trespassed  upon  or  injured 
should  not  exceed  $200. 

In  my  opinion  the  judgment  appealed  from  was  right,  and  this 
Hppeal  should  be  dismissed  with  costs. 


Magee,  J.,  concurred. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 

OSTERHOUT  V.  FOX. 

Costs — Scale  of — Covenant — Amount  Due  Under — Deduction  by  Way  of  Pay- 
ment or  Set-off — Jurisdiction. 

In  an  action  on  a covenant  in  a deed  to  pay  the  plaintiff  a specified  yearly 
sum,  the  amount  found  to  be  due  the  plaintiff  was  the  sum  of  $262.50, 
from  which  the  trial  Judge  deducted  $69,  which  the  defendant,  at  the 
plaintiff’s  request,  had  paid  to  a creditor  of  the  plaintiff,  but  which  was  in 
no  way  connected  with  the  covenant,  thus  reducing  the  amount  to  $193.50, 
for  which  judgment  was  entered: — 

Held,  that  the  plaintiff  was  entitled  to  costs  on  the  county  court  scale,  the 
claim  being  within  the  jurisdiction  of  that  court,  as  the  $69  was  allowed 
to  the  defendant,  not  by  way  of  payment,  but  as  a set-off. 

This  was  an  appeal  from  the  judgment  of  Teetzel,  J.,  in  Chambers 
reversing  the  ruling  of  the  taxing  officer  at  Belleville,  who  held  that 
the  plaintiff  was  entitled  to  costs  of  an  action  in  the  High  Court  on 
the  county  court  scale  instead  of  on  the  division  court  scale,  the 
trial  Judge,  Anglin,  J.,  having  refused  to  certify  as  to  costs. 

The  action  was  brought  to  recover  $433.00,  being  for  seven 
years’  arrears  of  certain  annual  payments,  amounting  to  $37.50 
each,  secured  to  the  plaintiff  during  his  life  under  a covenant  con- 
tained in  a deed  executed  by  the  defendants;  and  also  for  damages 
for  the  alleged  failure  of  the  defendants  to  supply  the  plaintiff  with 
certain  articles  as  provided  in  another  covenant. 

The  money  covenant  was  to  pay  $100.00  a year.  The  defend- 
ants had  paid  $67.50  a year,  contending  that  the  plaintiff  had  agreed 
to  look  to  another  person  for  the  $37.50.  The  defendant  had  paid 
$69.00  to  a creditor  of  the  plaintiff,  at  his  request,  but  the  de- 
fendants had  in  no  way  agreed  as  part  of  the  arrangement  to  make 
such  payment. 

The  learned  trial  Judge  decided  that  the  plaintiff  had  no  cause 
of  action  in  respect  of  the  claim  for  damages;  but  he  gave  judgment 
in  his  favour  in  respect  of  the  annual  payments  under  the  money 
claim  for  $193.50,  being  the  seven  years’  arrears,  amounting  to 
$262.50,  from  which  he  deducted  the  $69.00  paid  by  the  defendants. 

The  local  taxing  officer,  as  before  stated,  held  that  the  plaintiff 
was  entitled  to  tax  his  costs  on  the  county  court  scale. 

An  appeal  was  then  had  to  a Judge  in  Chambers,  and  was  heard 
before  Teetzel,  J.,  on  April  17th,  1907. 


D.  C. 

1907 

June  6. 
June  21 


600 


ONTARIO  LAW  REPORTS. 


VOL. 


D.C. 

1907 


T.  L.  Monahan,  for  the  appellants. 
J.  H.  Spence,  for  the  respondent. 


OSTERHOUT 

V. 

Fox. 


June  6.  Teetzel,  J.: — Viewing  the  action  in  the  light  of  the 
findings  of  the  trial  Judge,  it  seems  to  me  impossible  to  say  that  this 
case  was  not  of  the  proper  competence  of  a division  court,  under 
sec.  72  of  the  Division  Courts  Act,  R.S.O.  1897,  ch.  60,  as  amended 
by  4 Edw.  VII.,  ch.  12  (O.),  and  therefore  under  Con.  Rule  1132 
division  court  costs  only  should  be  allowed. 

The  covenant  signed  by  the  defendants  clearly  fixes  the  annual 
payments,  and  therefore  the  original  amount  of  the  plaintiff’s  claim 
is  ascertained  in  the  manner  required  beyond  the  production  and 
proof  of  the  document  to  prove  such  original  amount. 

The  rukng  of  the  taxing  officer  appears  to  have  been  influenced  « 
by  an  erroneous  view  of  the  pleadings  and  of  the  manner  in  which 
the  trial  Judge  treated  the  payment  of  $69. 

In  his  report  he  says:  “ In  this  action  the  amount  actually  found 
due  by  the  trial  Judge  under  the  written  agreement  was  over  $200, 
but  the  amount  was  reduced  by  the  equitable  allowance  by  the 
Judge  in  the  way  of  set-off  of  $69,  reducing  the  amount  to  less  than 
$200,  which  is  not  set  up  in  the  pleadings.” 

What  the  trial  Judge  says  is:  “That  for  the  annuity  for  seven 
years  in  all  the  plaintiff  is  entitled  to  recover  $37.50  for  each  year,* 
making  a total  of  $262.50,  but  against  that  must  be  offset  the  sum 
of  $69,  which  I find  was  paid  by  the  defendants  the  Foxes  to  one 
Dunnett,  a creditor  of  the  plaintiff,  whom  they  had  not  in  any  way 
undertaken  to  pay  as  part  of  the  bargain  when  they  took  the  farm 
over,  but  whom  they  subsequently  paid  at  the  plaintiff’s  request. 
Deducting  this  sum  leaves  a balance  of  $193.50,  for  which  judg- 
ment must  be  awarded  for  the  plaintiff  with  costs.” 

Among  other  defences  the  defendants  plead  payment,  and,  upon 
the  facts  as  above  found,  the  plaintiff  should  have  given  credit  for 
the  $69,  thus  reducing  his  claim  to  division  court  jurisdiction. 

The  appeal  must  be  allowed,  but  I think  it  should  be  without 
costs. 

From  this  judgment  the  plaintiff  appealed  to  the  Divisional 
Court. 


On  June  19th  the  appeal  was  heard  before  Falconbridge,  C.J. 
K.B.,  Britton  and  Riddell,  JJ. 
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J.  H.  Spence,  for  the  appellant.  The  action  is  brought  on  D.  C. 
the  covenant.  The  $69  was  in  no  way  connected  with  the  cov-  1907 
enant  and  was  not  treated  as  a payment,  but  was  allowed  by  Osterhout 
way  of  equitable  allowance  or  set-off.  The  amount  of  the  claim 
was  therefore  beyond  the  jurisdiction  of  the  division  court,  and 
so  the  taxing  officer  properly  allowed  the  costs  on  the  county 
court  scale:  Furnival  v.  Saunders  (1866),  26  U.C.R.  119;  McMur- 
try  v,  Munro  (1855),  14  U.C.R.  166;  Crayston  v.  Massey-Harris 
(1898),  12  Man.  L.R.  95. 

T.  L.  Monahan,  for  the  respondent.  Sec.  72  of  the  Division 
Courts  Act,  R.S.O.  1897,  ch.  60,  as  amended  by  4 Edw.  VII. 
ch.  12,  sec.  1 (0.),  provides  that  where  the  original  amount  is  ascer- 
tained by  the  signature  of  the  defendant  without  giving  other 
and  extrinsic  evidence  and  where  the  balance  claimed  does  not 
exceed  $200  the  division  court  shall  have  jurisdiction.  A plain- 
tiff can  bring  himself  within  the  jurisdiction  by  abandoning  the 
excess  or  by  payments  on  account.  Here  the  $69  was  allowed  by 
the  plaintiff  to  be  treated  as  a payment  on  account:  Re  Wallace 
v.  Virtue  (1894),  24  O.R.  559.  Under  Con.  Rule  1132  the 
plaintiff  can  only  tax  division  court  costs. 

June  21.  Britton,  J. : — Upon  an  appeal  by  the  defendants  from 
the  certificate  of  the  local  taxing  officer  at  Belleville,  Teetzel,  J., 
made  an  order  reversing  the  local  officer,  and  directing  that  the  costs 
•of  the,  plaintiff  be  taxed  on  the  division  court  scale. 

This  is  an  appeal  from  the  last  mentioned  order. 

The  question  of  jurisdiction  of  the  division  court  in  this  case 
depends  wholly,  as  it  seems  to  me,  upon  whether  the  sum  of  $69 
by  which  the  plaintiff's  claim,  as  found  by  the  trial  Judge,  was 
reduced,  was  a payment  to  the  plaintiff,  or  a set-off  allowed  to  the 
defendants. 

If  a set-off,  the  plaintiff  could  not  give  credit  for  it,  so  as  to  give 
a division  court  jurisdiction;  nor  could  the  plaintiff  compel  the 
defendants  to  set  it  up  in  this  action  by  way  of  defence  pro  tanto. 

Furnival  v.  Saunders,  26  LT.C.R.  119,  is  authority  for  this,  and 
that  case  has  not  been  dissented  from  or  over-ruled  so  far  as  I 
am  aware. 

The  question  of  set-off  is  one  of  fact — 
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The  plaintiff’s  claim  as  found  was. 
The  amount  deducted  was 


[von 

$262.50 

69.00 


Leaving. 


$193.50 


The  finding  as  to  the  $69  is  that  it  was  a sum. not  paid  to  the 
plaintiff  at  all,  but  paid  to  one  Dunnett,  a creditor  of  the  plaintiff, 
whom  the  defendants  had  not  in  any  way  undertaken  to  pay,  but 
whom  they  did  pay  at  the  plaintiff’s  request.  And  the  request  was 
not  that  it  be  paid  and  allowed  to  the  defendants  on  the  claim 
sued  for. 

It  was  not  contended  on  the  trial  or  on  the  argument  that  there 
was  any  agreement  by  which  this  sum  of  $69,  naturally  a set-off, 
should  be  applied  to  or  allowed  upon  this  claim. 

Then  the  learned  trial  Judge  expressly  finds  that  the  sum  of 
$69  is  a set-off,  or  off-set.  The  item  was  rightly  called  a set-off. 
The  plaintiff  could  not  be  asked,  unless  by  the  defendants  before 
action,  to  give  credit  for  it  upon  the  particular  claim  sued  for.  No 
such  request  was  made  before  action. 

I think  Furnival  v.  Saunders  was  rightly  decided,  but  whether 
or  not,  while  it  stands  it  must  be  followed.  So  this  appeal  must 
be  allowed,  and  the  certificate  of  the  local  taxing  officer  restored. 

Appeal  allowed  with  costs  of  this  appeal  and  of  the  appeal  from 
the  certificate. 

* 

Riddell,  J.: — An  appeal  from  the  judgment  of  Mr.  Justice 
Teetzel.  The  action  was  to  recover  arrears  of  certain  fixed  annual 
sums  payable  by  the  defendant  to  the  plaintiff  “ annually  during 
the  term  of  his  natural  life.” 

The  defence  set  up:  satisfaction  by  way  of  novation  and  pay- 
ment. 

The  learned  trial  Judge,  my  brother  Anglin,  held  that  the  defence 
of  novation  had  not  been  made  out,  and  that  there  was  due  and 
payable  to  the  plaintiff  from  the  defendant  as  arrears  of  the  annu- 
ities the  sum  of  $37.50  a year  for  seven  years,  a total  of  $262.50. 
The  amount  of  annual  payment  was  fixed  at  $100  in  the  deed,  but 
the  defendant  contended  that  of  this  $100  the  plaintiff  had  agreed 
to  look  to  another  person  for  $37.50,  the  defendant  admittedly 
paying  the  balance,  $62.50  p6r  annum.  It  appeared  that  the 


XIV.] 


ONTARIO  LAW  REPORTS. 


603 


defendants  had  paid  to  one  Dunnett  a creditor  of  the  plaintiff, 
“whom  they  had  not  in  any  way  undertaken  to  pay  as  part  of  the 
bargain,”  the  sum  of  $69  at  the  request  of  the  plaintiff,  and  the 
learned  trial  Judge  said:  “But  against  that  [i.e.,  the  sum  of  $262.50] 
must  be  offset  the  sum  of  $69,  which  I find  was  paid  by  the  de- 
fendants ...  to  one  Dunnett,  etc.  . . . Deducting  this 

sum  leaves  a balance  of  $193.50  for  which  judgment  must  be  awarded 
for  the  plaintiff  with  costs.”  No  direction  was  given  as  to  the  scale 
of  costs.  The  taxing  officer  at  Belleville  held  that  the  costs  should 
be  taxed  on  the  county  court  scale.  My  brother  Teetzel  reversed 
him,  and  held  that  the  action  could  have  been  brought  in  the 
division  court. 

On  the  appeal  before  us  we  overruled  certain  of  the  points  taken, 
and  we  must  now  dispose  of  those  upon  which  judgment  was  re- 
served. 

The  governing  statute  is  “The  Division  Courts  Act,”  R.S.O. 
1897,  ch.  60,  sec.  72  (1)  (d),  as  amended  by  4 Edw.  .VII.,  ch.  12, 
sec.  11 

“The  division  courts  shall  have  jurisdiction  in  the  following 
cases  . . . (d)  All  claims  for  the  recovery  of  a debt  or  money 

demand  the  amount  or  balance  of  which  does  not  exceed  $200,  where 
the  amount  or  original  amount  of  the  claim  is  ascertained  by  the 
signature  of  the  defendant  . . 

“72  (a)  The  amount  or  original  amount  of  the  claim  shall  not 
be  deemed  to  be  ascertained  by  the  signature  of  the  defendant 

. . when  in  order  to  establish  the  claim  of  the  plaintiff  or  the 

amount  which  he  is  entitled  to  recover,  it  is  necessary  for  him  to 
give  other  and  extrinsic  evidence  beyond  the  mere  production  of  a 
document  and  the  proof  of  the  signature  to  it.” 

The  objections  to  the  jurisdiction  of  the  division  court  are  two, 
one  based  on  the  original  section,  viz.,  that  the  amount  or  balance 
recoverable  is  more  than  $200,  and  the  other  upon  the  amendment 
of  1904  (putting  an  end,  as  it  does,  to  the  conflict  which  existed  in 
the  Courts  as  to  the  true  meaning  of  the  words  of  the  original  section) 
i.e.,  that  more  evidence  would  be  required  by  the  plaintiff  to  es- 
tablish his  case  than  is  mentioned  in  the  amending  section. 

The  position  taken  by  the  defendants  that  the  agreement  between 
the  parties  was  that  the  defendants  should  pay  out  $67.50  per 
annum,  and  that  they  had  actually  paid  all  they  had  agreed  or  were 
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liable  to  pay,  makes  it  clear  that  the  $69  paid  to  Dunnett  cannot  be, 
and  was  not,  considered  a payment  on  account  of  the  annuity.  In 
many  cases  a doubt  may  occur  whether  a particular  transaction 
amounts  to  a payment  or  a set-off,  but,  in  general,  “the  distinction 
between  the  two  is  quite  plain.  ' A 'payment  is  a sum  expressly 
applicable  in  reduction  of  the  particular  demand  on  which  it  is 
made;  that  demand  is  therefore  reduced  by  the  extent  of  the 
payment.  To  constitute  a payment,  the  transaction  must  have  the 
assent  of  both  parties,  and  for  such  payment  no  action  is  main- 
tainable; while  a set-off  is  a separate  and  independent  demand 
which  one  party  has  against  the  other,  and  in  respect  of  which  he 
is  as  much  a creditor  of  the  other,  as  that  other  is  of  him,  and  for  which 
he  can  as  well  maintain  a separate  action  as  his  creditor  can  for  his 
demand:”  In  re  Miron  v.  McCabe  (1867),  4 P.R.  171,  at  p.  174, 
per  Wilson,  J.  (afterwards  Sir  Adam  Wilson,  C.J.). 

In  that  case  the  plaintiff  sued  on  an  account  originally 

for $236.55 

Cr.  By 169. 07i 


$67.47J 

# In  the  $169.07^  was  included  the  sum  of  $155.15  paid  him  by 
the  defendants  on  account.  A sum  of  $42  had  been  paid  by  the 
defendants  to  one  G.  upon  the  written  order  of  the  plaintiff,  and 
the  plaintiff  swore  at  the  trial  that  had  he  known  of  the  payment 
of  this  sum  his  claim  would  have  been  reduced  to  $25.47J. 

The  learned  Judge  held  that  the  $155.15  was  a payment;  he  does 
not  hold  that  the  $42  was  a payment  or  that  another  account  the 
defendant  had  against  the  plaintiff  of  $13.92  was  a payment.  He 
does  not  in  so  many  words  say  that  either  is  not  a payment,  but  he 
goes  on:  “This  latter  sum”  ($13.92)  “is,  I presume,  a set-off,  but 
leaving  that  out  of  consideration,  there  is  the  full  claim  of  $236.55 
reduced  by  payments  amounting  to  $155.15,  leaving  a balance 
claimed  of  debt  or  account  of  $81.40,  and  so  not  exceeding  $100.. 
The  division  court  had,  therefore,  clearly  jurisdiction  in  the  matter. 

The  distinction  between  a payment  and  a set-off,  I think,  is 
well  shewn  in  the  definition  of  Wilson,  J. 

The  decision  in  this  case  was  overruled  in  Re  Hall  v.  Curtain 
(1869),  28  U.C.R.  533,  and  Re  Judge  County  Court  of  Northumberland 
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and  Durham  (1869),  19  C.P.  299;  but  the  effect  of  these  decisions 
is  not  at  all  to  question  of  the  accuracy  of  the  definition  by  the 
learned  Judge,  but  to  make  it  even  more  clear  that  a claim  cannot 
be  reduced  by  allowing  a set-off  to  the  defendant,  unless  there  has 
been  an  agreement  between  the  parties  to  set  off  one  claim  against 
the  other  in  whole  or  'pro  tanto. 

See  also  Furnival  v.  Saunders,  26  U.C.R.  119.;  Re  Jenkins  v. 
Miller  (1883),  10  P.R.  95. 

In  this  case  the  payment  to  Dunnett  entitled  the  defendant  to  a 
set-off  or  counterclaim  (it  is  immaterial  to  consider  which)  and 
the  plaintiff  was  not  entitled  by  giving  credit  for  this  sum  to  bring 
his  action  in  the  division  court. 

In  this  view  it  is  unnecessary  to  consider  the  second  ground 
taken  (for  the  first  time  before  us),  viz.,  that  the  plaintiff's  claim, 
being  for  an  annuity  during  his  life,  the  fact  that  he  was  alive  must 
be  proved.  As  at  present  advised,  I do  not  think  that  there  is  any 
presumption  that,  because  an  action  is  brought  in  the  name  of  a 
person  who  under  a deed  is  said  to  be  entitled  to  a life  annuity, 
that  person  is  or  was  at  any  particular  time  alive.  I am  not,  of 
course,  speaking  of  a case  in  which  the  action  is  brought  shortly 
after  the  making  of  the  deed;  there  may  be  a presumption  that 
the  annuitant  was  alive,  or  at  least  believed  to  be  alive,  at  the 
time  the  deed  was  made,  and  it  may  perhaps  be  presumed  that  he 
continues  to  live.  But  here  the  deed  is  made  is  1892  and  the  action 
brought  thirteen  and  one-half  years  later.  I fail  to  see  that  there 
is  any  presumption  that  the  grantee  was  alive — say  in  the  year 
1905 — unless  the  fact  that  an  action  is  brought  in  his  name  raises 
such  a presumption,  and  that  I think  it  does  not. 

It  is  not  without  precedent  that  an  action  should  be  brought 
in  the  name  of  a person  long  dead.  And  it  is  no  answer  that  in  the 
defence  it  is  admitted  that  “the  plaintiff  is  a retired  farmer  residing 
in  the  township  of  Murray."  The  plaintiff  was  not  bound  to  anti- 
cipate that  this  would  be  admitted. 

I am  of  the  opinion  that  the  appeal  should  be  allowed  with 
costs  both  in  this  Court  and  below,  and  that  the  ruling  of  the  taxing 
officer  at  Belleville  should  be  restored. 

Falconbridge,  C.J..  concurred. 

G.  F.  H. 


D.  C. 
1907 

OSTERHOUT 
V.  ■ 

Fox. 

Riddell,  J. 
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[RIDDELL,  J.] 

In  re  Armour  and  The  Township  of  Onondaga. 


Municipal  Corporations — Local  Option  By-law — Mode  of  Computing  Three- 
fifths  Majority — Qualification  of  Voters — Finality  of  Roll — Subsequent  Dis- 
qualification— Deputy  Returning  Officers — Right  to  Vote — Indian  Reserve — 
Necessity  for  Exclusion — Three  Weeks — Computation  of — Inclusive  of 
Sundays  and  Holidays — Irregularities  in  Meetings  of  Council — Illegality 
in  Election  of  Members — Scrutiny — Non-statement  of  on  Face  of  By-law. 


The  proper  mode  of  dealing  with  votes  improperly  cast  on  the  submission  of 
a local  option  by-law  under  6 Edw.  VII.  ch.  47  (O.),  is  to  deduct  them 
from  the  total  number  cast,  and  take  three-fifths  of  the  remainder. 

The  Court  will  not,  under  sec.  89  of  3 Edw.  VII.  ch.  19  (O.),  inquire  into 
the  qualification  of  those  entered  on  the  voters’  list. 

Regina,  ex  rel.  McKenzie  v.  Martin,  28  O.R.  523,  followed. 

Objections  to  the  following  votes  by  reason  of  what  had  taken  place  after 
the  final  revision  of  the  roll  were  over-ruled,  and  the  votes  held  good: 

(1)  Where  two  farmer’s  sons  were  assessed  as  owners,  the  father  being  the 
owner  of  the  farm,  the  subsequent  death  of  the  father  and  the  devise  of 
the  farm  to  one  of  the  sons;  (2)  Where  a farmer’s  son  was  assessed  as  owner, 
the  father  being  the  owner  of  the  farm,  the  subsequent  sale  of  the  farm 
by  the  father,  but  who  acquired  another  farm  before  the  voting. 

The  following  votes  were  also  held  good:  (1)  Where  the  son,  the  voter,  lived 
with  his  mother,  who  had  a life  estate  in  the  property,  with  a power  of 
appointment  amongst  a class  which  included  the  son;  (2)  a farmer’s  son, 
assessed  as  owner  and  living  with  his  father,  the  owner  of  the  farm,  but 
who  subsequently  became  the  tenant;  (3)  a farmer’s  son,  assessed  as  owner, 
living  with  his  father,  the  owner,  but  carrying  on  a blacksmith  business  off 
the  property;  (4)  an  infant  who  became  of  age  before  the  voting  took  place; 
(5)  a farmer’s  son,  the  father  and  another  being  tenants  in  common  of  the 
farm;  (6)  where  the  property  had  been  acquired  after  the  roll  had  been 
made  up,  but  before  the  final  revision  thereof;  (7)  where  the  property 
had  been  sold  after  the  final  revision,  but  another  had  been  acquired  before 
the  date  of  the  election. 

Deputy  returning  officers  are  not  entitled  to  vote  on  such  a by-law;  it  is  not 
necessary  that  they  should  be  selected  before  the  publication  of  the  by- 
law,. and  their  names  mentioned  therein,  nor  is  it  necessary  to  name  a 
day  for  the  final  passing  of  the  by-law,  these  being  cured  by  4 Edw.  VII., 
ch.  22,  sec.  8 (O.). 

An  Indian  reserve,  within  the  territorial  limits  of  a township,  but  over  which 
the  municipal  council  has  no  jurisdiction,  need  not  be  specifically  excepted 
in  the  by-law,  for  the  municipal  council  must  be  assumed  to  have  dealt 
only  with  the  territory  within  their  jurisdiction. 

In  construing  the  word  “week,”  in  dealing  with  the  required  three  weeks’ 
publication  of  the  by-law,  it  must  be  taken  in  its  ordinary  acceptance, 
which  would  include  Sundays  and  holidays,  and,  therefore,  not  necessarily 
seven  days,  exclusive  thereof. 

Irregularities  in  the  meeting  of  the  township  council,  or  illegality  in  the 
election  of  the  members,  cannot  be  raised  in  a proceeding  of  this  character. 

Ex  rel.  Armour  v.  Peddie,  ante,  p.  339;  Re  Vandyke  and  Village  of  Grimsby 
(1906),  12  O.R.  211,  referred  to. 

It  need  not  appear  on  the  face  of  the  by-law  that  a scrutiny  has  taken  place. 

This  was  an  application  to  quash  by-law  No.  201  of  the  town- 
ship of  Onondaga,  a local  option  by-law. 
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The  motion  was  heard  before  Riddell,  J.,  in  the  Weekly 
Court,  at  Toronto,  on  April  25th,  1907. 

J.  B.  Mackenzie , for  applicant. 

W.  S.  Brewster,  K.C.,  for  respondent. 

April  26.  Riddell,  J.: — Many  grounds  were  taken  and  argued 
most  strenuously  and  exhaustively  by  the  diligent  and  painstaking 
counsel  for  the  applicant.  I shall  dispose  of  these  in  the  order  in 
which  they  were  presented  before  me. 


1.  The  votes  for  the  by-law  were 152 

Against 91 

In  all 243 


The  by-law  required,  under  6 Edw.  VII.,  ch.  47,  sec.  24  (O.),  to 
have  in  its  favour  three-fifths  of  243,  or  146  votes,  so  it  will  be  seen 
that  there  were  6 votes  to  spare. 

It  was  argued  that  about  19  votes  were  bad,  and  that  it  required 
only  10  votes  to  be  proved  invalid  (as  6 equals  three-fifths  of  10), 
that  the  majority  should  be  wiped  out.  This  is  bad  arithmetic, 
and  therefore  bad  law — it  reminds  one  of  the  familiar  calculation 
whereby  schoolboys  prove  1 equals  2. 

The  proper  course  to  pursue  if  and  when  votes  are  proven  to  be 
improperly  cast  is  to  deduct  these  votes  from  the  total  and  then 
take  three-fifths  of  the  remainder. 

In  this  case  a simple  calculation  shews  that  it  requires  a reduction 
of  16  votes  from  the  successful  side  to  overcome  the  majority,  thus : 


Votes  for  by-law,  152  minus  16 136 

Votes  against  by-law 91 

Total 227 

Three-fifths  of  227  equals  137  (136.2).  Whereas,  if  only  15  be 
struck  off,  we  have  votes  for  the  by-law,  152  minus  15.  ......  . 137 

Votes  against  by-law 91 

Total 228 


1907 

In  re 
Armour 
and 

Township 

op 

Onondaga. 


Three-fifths  of  228  equals  137  (136.8),  and  the  vote  is  sufficient. 
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Riddell,  J. 

1907 

In  re 
Armour 

AND 

Township 

OF 

Onondaga. 


I do  not  find  it  necessary  to  consider  anew  the  question  whether 
I have  the  power  of  examining  into  the  propriety  of  the  various 
names  being  on  the  voters’  list,  or  whether  I am  not  bound,  under 
sec.  89  of  the  Act  of  3 Edw.  VII.,  ch.  19,  to  hold  that  no  such  inquiry 
may  be  entered  into.  That  is  decided  by  such  cases  as  Regina  ex 
rei.  McKenzie  v.  Martin  (1897),  28  O.R.  523. 

It  is  claimed,  however,  that  many  should  never  have  been  on  the 
list  at  all,  and  that  many  who  may  properly  have  been  on  the  list 
at  the  final  revision  lost  their  qualification  before  the  election.  I 
shall  pursue  so  far  as  necessary  the  latter  inquiry. 

No.  14,  it  is  said,  though  entered  on  the  list  as  owner,  was  in 
reality  only  a “farmer’s  son,”  living  with  his  father,  the  real  owner. 
After  the  final  revision,  but  before  the  day  of  the  election,  his  father 
died  and  left  him  the  land  whereby  he  became  an  owner  in  fact. 
I think  that  as  an  intending  voter  may  select  any  form  of  oath  of 
those  given  in  the  statute  (see  sec.  116),  and  that  no  others  are  to 
be  required  of  him,  once  his  name  is  on  the  voters’  list,  he  may  vote, 
if  he  can  truly  take  any  form.  No.  14  could  truly  swear  that  at 
the  date  of  the  election  he  was  in  his  own  right  a freeholder,  etc., 
as  the  form  in  sec.  112  requires.  ' 

No.  15  is  entered  as  an  owner,  though  it  is  said  that  he  also  was 
in  the  same  position  as  his  brother  just  mentioned.  He  received 
no  property  by  the  will,  but  he  could  swear  that  at  the  date  of  the 
final  revision,  etc.,  the  deceased  was  actually  owner  of  the  land,  and 
that  he  (No.  15)  was  his  son  and  had  resided  on  the  property  for 
twelve  months  next  before  the  said  day,  etc.,  as  required  by  sec.  115.. 

It  is  to  be  noted  that  the  Act  does  not  require  the  farmer’s  son  to 
live  with  the  owner  of  the  farm,  but  on  the  farm:  sec.  86  (1) 
Fourthly ; and  sub-sec.  ( b ) seems  to  contemplate  a case  in  which 
the  father  may  be  dead. 

No.  54.  Here  the  son  is  entered  as  owner  with  his  father  of 
certain  land,  though  it  is  alleged  that  he  should  have  been  entered,, 
if  at  all,  as  a farmer’s  son.  The  father  sold  his  land  after  the  final 
revision,  but  before  the  election.  No.  54  can  still  honestly  take 
oath,  sec.  115,  the  form  not  requiring  the  farmer  to  continue  to  be 
the  owner  of  the  farm  after  the  final  revision. 

No.  315.  This  voter  is  living  with  his  mother  on  land  for  which 
he  and  others  are  assessed  as  owners.  The  mother  has  an  estate 
for  life  in  this  farm  with  power  to  appoint  to  a class  of  whom  No.  315 
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is  one.  She  is,  therefore,  an  “owner,”  as  she  is  the  “proprietor  of 
an  estate  for  life.”  No.  315  then  is  a farmer’s  son.  No.  314  is  in 
the  same  condition.  No.  311  is  entered  also  as  an  owner,  though  it 
is  said  he  should  have  been  entered  as  a farmer’s  son.  He  became  a 
tenant,  and  it  is  argued  that  therefore  he  lost  his  status  as  a farmer’s 
son,  as  a “farmer’s  son”  can  only  by  the  statute  be  a person  “not 
otherwise  qualified  to  vote.”  But  he  cannot  lose  his  status  without 
becoming  otherwise  entitled  to  vote,  and  I find  no  suggestion  in 
the  statute  that  one  who  has  been  a farmer’s  son  at  the  time  of  the 
final  revision  and  who  can  honestly  take  his  oath  in  sec.  115  loses 
his  right  to  vote  as  a farmer’s  son  by  acquiring  property  as  tenant 
or  as  owner. 

No.  321.  Under  age  at  the  time  of  the  final  revision  and  for 
more  than  60  days  thereafter,  but  of  age  at  the  time  of  the  election. 
This  vote  is  good.  All  the  forms  of  oath  contain  the  clause  “that 
you  are  ...  of  the  full  age  of  21  years.”  I may  say,  in 
passing,  that  this  was  so  held  in  the  South  Perth  Election  Case 
(1899),  2 Ont.  Elec.  Cas.  144,  by  Street  and  Meredith,  JJ. 

No.  59.  Actually  lives  with  his  father  upon  the  farm  of  the 
latter,  though  he  does  no  work,  it  is  said,  on  the  farm,  but  carries 
on  business  for  himself  as  a blacksmith  in  the  hamlet  of  Onondaga. 
The  statute  does  not  require  the  son  of  a farmer  to  work  on  the  farm, 
but  only  to  reside  on  the  farm,  in  order  to  qualify  as  a “farmer’s 
son.”  If  No.  59  were  a sluggard  and  lived  on  the  farm  and  on  his 
father,  he  might  be  allowed  to  vote;  and  I do  not  think  the  statute 
penalizes  industry. 

No.  76.  Nos.  74  and  75  are  owners  in  common  of  a farm.  No.  76 
is  the  son  of  one  of  these,  and  it  is  objected  that  as  Nos.  74  and  75 
together  are  the  owners  of  the  land,  No.  76  could  not  qualify  unless 
he  were  the  son  of  both.  This  argument  I do  not  accede'  to.  An 
owner  is  a person  who  is  proprietor  in  his  own  right  of  an  estate  for 
life  or  any  greater  interest  in  any  land — it  does  not  exclude  all  but 
those  having  the  whole  fee  simple.  No.  74  is  such  an  owner,  and 
may  have  his  sons  put  on  the  voters’  list  without  resort  to  the 
polyandry  of  Thibet. 

No.  Jos.  D.,  put  on  after  the  first  roll  was  made  up,  admittedly 
has  qualification  at  the  time  of  the  final  revision  and  of  the  election, 
as  he  received  a conveyance  of  his  land  on  30th  June.  In  any  case, 
he  “at  the  date  of  the  election”  was  a. freeholder,  and  that  is  suffi- 
cient. 
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No.  139.  Assessed  as  owner,  but  sold  out  after  the  final  revision. 
He,  however,  acquired  other  property,  and  so  at  the  time  of  the 
election  could  take  the  oath  in  sec.  112. 

Of  the  above  I cannot  see  the  slightest  doubt  in  Nos.  14,  59,  76, 
139,  311,  314,  315,  321,  or  No.  J.  D. — 9 in  all;  and  but  little  in 
Nos.  15  and  54.  Objection  was  taken  to  20  names  and  also  to  the 
2 deputy  returning  officers,  in  all  22.  There  can,  I think,  be  no 
doubt  as  to  9,  leaving  13  as  possibly  doubtful.  So  that,  even  if  we 
were  to  give  all  these  as  voting  for  the  by-law,  the  necessary  three- 
fifths  has  been  obtained. 

2.  As  to  the  deputy  returning  officers,  it  is  said  that  they  voted 
and  that  under  3 Edw.  VII.,  ch.  19,  sec.  351,  the  provisions  of  sec.  179 
are  excluded  in  voting  in  such  by-laws  as  this,  and  that  sec.  179  is 
the  only  section  which  can  be  found  giving  deputy  returning  officers 
the  right  to  vote.  It  is  answered  that  sec.  347  of  the  Act  of  1903 
contemplates  that  the  deputy  returning  officers  shall  have  the 
right  to  vote.  I do  not  think  so.  Section  347  is  simply  sec.  347 
of  the  R.S.O.  1897,  ch.  223.  This  R.S.O.  ch.  223  contained  a sec. 
351  in  the  same  terms  as  the  present  sec.  351,  but  without  the  words 
“except  sec.  179,”  these  words  having  been  introduced  by  3 Edw. 
VII.,  ch.  18,  sec.  74.  The  amendment  of  1903  takes  away  from  the 
deputy  returning  officers  the  right  to  vote  on  such  by-laws  as  this 
which  they  enjoyed  before  that  amendment.  The  sec.  347  was  not 
amended,  and  still  applies  to  cases  of  elections  where  the  deputy 
returning  officer  may  vote.  But  the  number  of  deputy  returning 
officers  is  only  two,  so  that  the  result  of  the  election  is  still  to  give 
three-fifths  of  the  electors  voting  in  favour  of  the  by-law. 

3.  It  is  said  that  this  by-law,  being  for  the  township  of  Onondaga, 

should  be  considered  as  intended  to  be  in  force  throughout  the 
whole  township;  that  a considerable  portion  of  the  township  is  an 
Indian  reserve,  and  therefore  the  by-law  is  ultra  vires.  It  is  suffi- 
cient to  say  that  it  is  not  contended  that  this  by-law  is  or  can  be 
valid  in  the  Indian  reserve,  and  it  never  was  intended  to  apply  to 
the  Indian  reserve;  and  the  by-lawT  must  be  considered  as  applying 
to  the  territory  within  the  jurisdiction  of  the  council : McLeod  v. 

Attorney-General,  [1901]  A.C.  455.  At  p.  459:  “They  were  only 
legislating  for  those  who  were  actually  within  their  jurisdiction. ” 
See  also  Re  Milloy  and  Township  of  Onondaga  (1884),  6 O R.  573,  579; 
Re  Metcalfe  (1889),  17  O.R.  357.  It  was  argued  that  some  of  the 
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voters  might  have  thought  that  liquor  selling  was  to  be  by  this 
by-law  prohibited  in  the  reserve,  and  so  voted  for  it.  I decline  to 
believe  that  any  voter  could  be  so  simple  and  guileless. 

4.  The  deputy  returning  officers  were  not  selected  before  the 
by-law  was  published,  and  therefore  as  their  names  were  not  men- 
tioned in  the  by-law,  it  is  invalid:  Re  McCartee  and  Township  of 
Mulmur  (1900),  32  O.R.  69. 

This  seems  to  be  cured  by  4 Edw.  VII.,  ch.  22,  sec.  8 (O.). 

5.  And  it  does  not  name  a day,  etc. 

This  is  also  covered  by  the  amendment  just  mentioned. 

6.  The  newspaper  in  which  the  notice  is  published  is  described 
as  the  “ Brantford  Courier,”  whereas,  it  is  alleged,  the  real  name  is 
“The  Courier.”  This  objection,  trivial  as  it  is,  proves  on  the  pro- 
duction of  the  paper  itself  to  be  unfounded : while  the  display  head 
is  “The  Courier,”  the  sub-title  is  “Brantford  Courier.” 

7.  The  voting  was  within  less  than  three  weeks  after  the  first 
publication  of  the  by-law.  This  is  arrived  at  by  applying  sec.  203 
which  provides  that  for  the  purposes  of  secs.  137  to  201  Sunday  and 
holidays  shall  be  excluded,  and  by  casting  out  Sundays  and  holidays, 
and  dividing  the  remaining  number  of  days  by  7,  the  quotient  is  less 
than  3.  But  the  statute  does  not  say  3 times  7 days,  but  3 weeks, 
and  that  period  is  well  known.  No  doubt  the  Legislature  might 
say  that  3 weeks  for  the  purpose  of  their  legislation  should  be  21 
days  excluding  Sundays,  etc.,  or  210  days,  or  2,100  days,  but  so 
far  that  has  not  been  done,  and  still  a week  is  from  Sunday  morning 
to  Sunday  morning  or  Monday  morning  to  Monday  morning. 

8.  Irregularities  took  place,  it  is  said,  in  the  meeting  of  the 
council. 

This  objection  is  not  open  to  the  applicant : Re  Vandyke  and 
Village  of  Grimsby  (1906),  12  O.L.R.  211  ; even  if  such  irregularities 
existed  in  fact,  which  I am  far  from  asserting  or  thinking. 

9.  While  it  is  admitted  that  a scrutiny  took  place  in  fact,  no 
notice  is  taken  of  any  scrutiny  upon  the  face  of  the  by-law,  and 
therefore  it  must,  for  the  purpose  of  this  motion,  be  considered  that 
no  scrutiny  did  take  place;  and  this  being  so,  the  date  of  the  final 
passing  of  the  Act  was  too  late.  It  is  admitted  that  if  there  had 
been  no  scrutiny  the  passing  was  too  late,  but  it  is  contended  that 
there  is  no  necessity  for  the  fact  of  a scrutiny  appearing  on  the  face 
of  the  by-law.  I agree  in  that  contention. 
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10.  The  council  are  not  legally  a council  at  all — they  were  not 
legally  elected. 

This  objection  is  disposed  of  adversely  to  this  applicant  in  Rex 
ex  rel.  Armour  v.  Peddie  (1907),  ante  p.  339. 

I have  read  the  Master's  judgment,  approve  of  it,  and  have 
nothing  to  add.  And  in  any  case,  this  is  not  open  to  the  applicant 
here:  Re  Vandyke  and  Village  of  Grimsby,  12  O.L.R.  211. 

11.  The  councillors  did  not  take  the  proper  declaration. 

This  objection  is  also  covered  in  the  cases  just  cited. 

The  motion  fails  on  all  grounds  taken,  and  must  be  dismissed 
with  costs. 


G.  F.  H. 
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[MABEE,  J.] 

Pense  v.  Northern  Life  Assurance  Co. 

Life  Insurance — Construction  of  Policies — Non-payment  of  Premiums — Lapse — 

Forfeiture. 

A life  insurance  policy  issued  by  the  defendants  was  dated  the  20th  May, 
1901;  the  premium  was  $31.20,  payable  in  advance  on  the  30th  May  in 
each  year  for  20  years.  The  premiums  were  paid  for  5 years.  A one 
was  paid  on  the  20th  May,  1906,  or  thereafter.  The  insured  died  on  the 
8th  November,  1906.  It  was  provided  on  the  face  of  the  policy:  (1)  that 
if,  after  the  payment  of  3 full  years’  premiums,  the  policy  should  lapse 
for  the  non-payment  of  any  premium,  the  insurers  would,  upon  applica- 
tion, the  payment  of  all  indebtedness,  and  the  surrender  of  the  policy  and 
the  last  renewal  receipt,  within  3 months  after  such  lapse,  issue  a non- 
participating  paid-up  policy  for  as  many  twentieth  parts  of  its  principal 
amounts  as  complete  annual  premiums  shall  have  been  paid,  or  apply  the 
same  towards  the  purchase  of  extended  insurance,  in  accordance  with  the 
schedule  indorsed;  (2)  that  if,  after  the  payment  of  5 full  years’  premiums, 
the  policy  should  lapse  as  aforesaid,  the  insurers  would,  upon  application, 
etc.,  within  3 months  after  such  lapse,  pay  to  the  holder  of  the  policy 
the  cash  surrender  value  shewn  in  the  schedule,  or,  at  the  option  of  the 
holder,  lend  him  any  sum  not  exceeding  the  sum  shewn  in  the  schedule 
for  one  year,  the  premium  for  the  ensuing  year  and  interest  on  the  amount 
lent  being  first  deducted.  The  schedule  shewed  that  a policy  in  force  for 
3 years  would  entitle  the  holder  to  a paid-up  policy  for  $150,  or  to  have 
the  existing  policy  extended  for  one  year,  and  at  the  end  of  that  year  a 
paid-up  policy  for  $47;  that  a policy  in  force  for  5 years  would  entitle 
the  holder  to  $66  in  cash,  or  a loan  of  $85,  or  a paid-up  policy  for  $250, 
or  the  extension  of  the  existing  policy  for  2 years,  and  at  the  end  of  that 
period  a paid-up  policy  for  $84.  Clause  5 of  the  printed  conditions  in- 
dorsed provided  that  one  calendar  month  would  be  allowed  for  payment, 
of  renewal  premiums,  at  the  expiration  of  which  time,  if  the  premium 
remained  unpaid,  the  policy  should  cease  to  be  in  force: — 

Held,  that  it  was  not  necessary  for  the  holder  of  the  policy  to  make  applica- 
tion in  order  to  have  the  policy  extended;  the  insurers  were  bound  to 
apply  the  money  in  hand  to  the  credit  of  the  holder,  namely,  the  $66 
shewn  in  the  schedule,  towards  the  purchase  of  extended  insurance;  there 
was  no  lapse,  and  the  policy  was  in  full  force  when  the  assured  died. 

A second  policy  for  $1,000  was  dated  the  31st  March,  1903.  By  it  the  de- 
fendants, “in  consideration  of  the  application  . . . and  of  the  sum 

of  $17.95,  being  the  premium  for  one  year’s  term  insurance,  to  be  paid 
in  advance  to  the  company  ...  on  the  delivery  of  this  policy,  and 
the  further  sum  of  $33.90  payable  annually  for  an  additional  term  of  19 
years,  the  first  of  such  addit  ional  payments  to  be  made  on  the  20th  day 
of  March,  a.o.  1904,  insured  the  life,”  etc.  The  premium  said  to_be  payable 
on  the  20th  March,  1906,  had  never  been  paid.  An  indorsement  upon  the 
policy  provided  that  if  any  premium  should  not  be  paid  when  due.  the  policy 
should  be  void: — 

Held,  that  the  terms  of  the  policy,  not  being  clear  and  explicit,  but  so  framed 
as  to  lead  to  doubt  and  contention,  must  be  construed  most  favourably 
to  the  insured,  and  so  as  to  avoid  a forfeiture;  and,  so  reading  it,  it  was 
not  to  be  implied  that  any  of  the  premiums  but  the  first  and  second  were 
payable  in  advance,  and  the  policy  was  in  force  on  the  Sth  November, 
1906,  when  the  insured  died. 

The  plaintiff  claimed  recovery  from  the  defendants  of  $2,000, 
the  amount  of  two  insurance  policies  issued  by  them  upon  the  life 
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of  George  Ziegler  junior,  and  assigned  to  the  plaintiff.  The  facts 
are  stated  in  the  judgment. 

The  action  was  tried  before  Mabee,  J.,  without  a jury,  at 
Kingston,  on  the  18th  March,  1907. 

J.  L.  Whiting,  K.C.,  for  the  plaintiff. 

T.  H.  Purdom,  K.C.,  for  the  defendants. 

April  4.  Mabee,  J.: — The  first' policy  for  $1,000  is  dated  the 
20th  May,  1901,  -and  is  called  a guaranteed  cash  surrender  and 
loan  policy;  the  premium  was  $31.20,  payable  in  advance  on  the 
30th  May  in  each  year  for  20  years,  payable  to  Hannah  Ziegler, 
the  wife  of  the  assured;  the  premiums  were  paid  down  to  and  in- 
cluding that  of  the  20th  May,  1905.  The  premium  was  not  paid 
on  the  20th  May,  1906,  or  at  any  time  thereafter.  On  the  9th 
June,  1906,  Ziegler  and  his  wife  assigned  the  policy  and  all  their 
interest  therein  to  the  plaintiff.  Ziegler  died  on  the  8th  Novem- 
ber, 1906.  The  plaintiff  alleges  that  at  the  time  of  death  the 
policy  was  still  on  foot,  and  the  defendants  contend  that  it 
lapsed  by  reason  of  non-payment  of  the  premium  due  on  the  20th 
May,  1906. 

«,  The  following  provisions  appear  upon  the  face  of  the  policy: — 

“1.  That  if,  after  the  payment  of  three  full  years7  premiums, 
this  policy  shall  lapse  for  the  non-payment  of  any  premiums  . . . 
the  company  will,  upon  application,  the  payment  of  all  indebted- 
ness hereon,  and  the  surrender  of  this  policy  and  the  last  renewal 
receipt,  within  three  months  after  such  lapse,  issue  a non-partici- 
pating paid-up  policy,  with  the  same  provisions  as  this  policy,  for 
as  many  twentieth  parts  of  its  principal  amounts  as  complete 
annual  premiums  shall  have  been  paid  in  cash  hereon,  or  apply 
the  same  towards  the  purchase  of  extended  insurance  in  accordance 
with  the  schedule  indorsed  hereon.77 

“2.  That  if,  after  the  payment  of  five  full  years7  premiums, 
this  policy  shall  lapse  for  any  of  the  reasons  aforesaid,  the  com- 
pany will,  upon  application,  the  payment  of  the  indebtedness 
hereon,  and  the  surrender  of  the  policy  and  the  last  renewal  premium 
receipt,  within  three  months  after  such  lapse,  pay  to  the  holder  of 
this  policy  the  cash  surrender  value  shewn  in  the  schedule  indorsed 
hereon,  or,  at  the  option  of  the  holder  of  this  policy,  the  said  com- 


XIV.] 


ONTARIO  LAW  REPORTS. 


615 


pany  will  lend  to  him  any  sum  not  exceeding  the  sum  shewn  in 
the  schedule  for  one  year,  interest  to  be  paid  thereon  at  the  rate  of 
six  per  cent,  per  annum,  the  premium  for  the  ensuing  year  and 
the  said  interest  being  first  deducted.” 

The  schedule  referred  to  in  these  provisions  shews  that  a policy 
in  force  for  three  years  would  entitle  the  holder  to  have  a paid-up 
policy  for  $150,  or  to  have  the  existing  policy  extended  for  one 
year,  and  at  the  end  of  that  period  taking  a paid-up  policy  for  $47. 
The  schedule  shews  that  a policy  in  force  for  five  years  would 
entitle  the  holder  to  one  of  the  following  benefits:  (1)  taking  $66 
in  cash;  (2)  loan  of  $85;  (3)  paid-up  policy  for  $250;  (4)  having 
the  existing  policy  extended  for  two  years  and  at  the  end  of  that 
period  taking  a paid-up  policy  for  $84. 

Clause  5 of  the  printed  conditions  indorsed  provides  that  one 
calendar  month  will  be  allowed  for  payment  of  renewal  premiums 
of  policies  in  this  class  after  the  same  are  payable,  at  the  expiration 
of  which  time,  if  the  premium  remains  unpaid,  “this  policy  shall 
thereupon  cease  to  be  in  force.” 

The  insured  on  the  21st  May,  1906,  was  in  default;  under  his 
contract  he  had  engaged  to  pay  $31.20  on  the  20th  May;  he  had 
a month  to  make  this  payment.  This  was  not  done,  so  ordinarily 
his  policy  would  then  “cease  to  be  in  force”  under  clause  5,  but 
this  policy  clearly  did  not  “cease  to  be  in  force”  on  the  20th  June, 
1906,  because  the  insured  had,  under  clauses  1 and  2,  upon  the 
face  of  his  contract,  three  months  from  either  the  20th  May  or  the 
20th  June,  I think  the  latter,  within  which  to  elect  which  of  the 
benefits  provided  for  by  these  clauses  he  preferred.  The  defendants 
contended  that  the  insured  was  compelled  to  make  application 
before  these  clauses  had  any  effect;  yet,  had  he,  for  instance,  applied 
to  the  company  in  July,  he  would  clearly  have  been  entitled  to 
have  had  his  policy  extended  for  the  full  amount  for  two  years 
from  the  20th  May,  and  at  the  expiration  of  two  years  to  a paid-up 
policy  for  $84;  so  it  seems  evident  that  the  mere  omission  to  pay 
the  premium  on  the  20th  May,  1906,  did  not  without  more  put  an 
end  to  this  contract. 

It  is  difficult  to  read  clause  2 harmoniously  with  the  schedule, 
but  it  was  not  contended  that  the  insured  had  any  more  limited 
rights  under  the  2nd  clause,  after  payment  of  five  years’  premiums, 
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than  he  had  under  the  1st  clause,  after  payment  of  three  years’ 
premiums. 

Then  what  position  was  the  insured  left  in  after  the  expiration 
of  the  three  months?  The  defendants  contend  that  the  cash  value 
of  the  policy  according  to  the  schedule  could  only  be  applied  towards 
the  purchase  of  extended  insurance,  upon  the  insured  making  an 
application  to  that  effect  to  them.  I do  not  think  clause  1 neces- 
sarily bears  that  construction.  The  insured,  if  he  wants  a non- 
participating  paid-up  policy,  must  make  application — pay  all  in- 
debtedness— surrender  the  policy  and  the  last  renewal  receipt 
within  three  months;  if  the  insured  does  not  do  this,  then  the 
company  will  apply  the  same  towards  the  purchase  of  extended 
insurance  in  accordance  with  the  schedule.  If  the  insured  decided 
to  take  the  non-participating  form  of  policy,  he  wTould  have  to 
surrender  the  one  he  then  had,  and  give  up  the  last  receipt,  but, 
if  the  cash  value  were  being  applied  firstly  in  payment  of  two 
premiums  in  advance,  the  existing  policy  would  not  be  given  up. 
As  I read  this  clause,  the  company  were  bound  to  apply  the  moneys 
in  hand  to  the  credit  of  the  insured,  namely,  the  $66  as  shewn  in 
the  schedule,  towards  the  purchase  of  extended  insurance,  and 
they  cannot  set  up  a lapse  of  the  policy;  that,  in  fact,  there  was 
no  lapse,  and  it  was  in  full  force  on  the  8th  November,  1906. 

The  second  policy  for  $1,000  is  dated  the  31st  March,  1903, 
and  is  called  a “ duplex  policy.”  Part  of  it  is  as  follows:  “In  con- 
sideration of  the  application,  etc.,  etc.,  and  of  the  sum  of  $17.95, 
being  the  premium  for  one  year’s  term  insurance  to  be  paid  in 
advance  to  the  company  at  its  head  office,  etc.,  on  the  delivery  of 
this  policy,  and  the  further  sum  of  $33.90  payable  annually  for  an 
additional  term  of  19  years,  the  first  of  such  additional  payments 
to  be  made  on  the  20th  day  of  March,  a.d.  1904,  insured  the  life  of 
George  Ziegler  junior,”  etc.,  etc.  The  policy  was  assigned  to  the 
plaintiff  on  the  9th  June,  1906.  The  premium  said  to  be  payable 
on  the  20th  March,  1906,  has  never  been  paid. 

The  only  question  involved  as  to  this  policy  is  whether,  under 
the  foregoing  provision,  the  premium  was  payable  in  advance,  or 
whether  the  insured  had  the  whole  interval  between  the  20th  March 
or  the  31st  March,  1906,  and  the  19th  March  or  the  30th  March, 
1907,  to  pay  it.  If  the  premium  for  the  fourth  year  was  payable 


XIV.] 


ONTARIO  LAW  REPORTS. 


617 


in  advance  on  the  20th  March,  1906,  it  is  not  disputed  that  the 
policy  was  not  in  force  at  the  time  of  the  death. 

The  “term  insurance,”  as  it  is  called  in  the  policy,  is  expressly 
stated  to  be  payable  in  advance — the  payment  of  the  $17.95  carried 
the  insured  for  one  year  from  the  31st  day  of  March,  1903;  so  the 
first  of  the  annual  payments  for  the  “additional  term  of  nineteen 
years  ” being  payable  on  the  20th  March,  was  some  eleven  days  before 
the  “term  insurance”  expired;  the  second  year  commenced  on  the 
31st  March,  and  not  on  the  20th  March,  and  the  payment  of  the 
$33.90  on  the  20th  March,  1904,  as  the  contract  calls  for,  would 
earry  the  policy  to  the  31st  March,  1905.  What  is  there  in  the 
contract  that  calls  for  the  subsequent  payments  being  made  not 
only  in  advance,  but  eleven  days  before  the  expiration  of  the  year. 
The  “term  insurance”  and  the  first  year  of  the  “additional  term” 
are  clearly  provided  for;  the  subsequent  payments  are  to  be  payable 
annually.  Does  this  necessarily  mean  in  advance  on  the  20th 
March  in  each  succeeding  year?  Why  on  the  20th  March  and  not 
on  the  31st  March?  The  defendants  plead  that  this  premium  “fell 
due  on  the  20th  day  of  July,  1906,  and  remained  unpaid,  the  time 
for  payment  thereof  was  extended  for  one  month,  and  the  same 
became  due  on  the  20th  day  of  August,  1906,  and  the  same  re- 
mained unpaid.”  I do  not  know  why  it  is  alleged  in  the  pleading 
that  the  premium  was  payable  on  the  20th  July.  It  was  argued 
at  the  trial  that  it  was  payable  in  advance  on  the  20th  March, 
1906.  No  evidence  was  given  upon  behalf  of  either  plaintiff  or 
defendants,  and  the  case  was  argued  merely  upon  the  construction 
of  the  policies  and  the  admission  of  the  plaintiff’s  counsel  that  the 
premiums  for  1906  had  not  been  paid. 

It  seems  to  me  that  the  mode  of  paying  the  premiums  in  this 
policy  is  extremely  confusing,  and  it  is  difficult  to  say  when  the 
second  year’s  premium  for  the  “additional  term”  was  really  pay- 
able. The  defendants  had  the  framing  of  this  contract  entirely 
under  their  own  control,  and  now  seek  a declaration  of  forfeiture 
of  their  policy,  because  the  construction  placed  upon  the  contract 
by  themselves  is  not  the  same  that  the  plaintiff  contends  for.  The 
policy  protects  the  defendants  against  premiums  being  in  arrear, 
because  the  contract  is  to  pay  the  $1,000,  “first  deducting  there- 
from the  balance  of  the  current  year’s  premium,  if  any.” 

An  indorsement  upon  the  policy  provides  that  “if  . . 
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any  premium  ...  be  not  paid  when  due  . . . this  policy 

shall  be  void.”  A clause  providing  for  forfeiture  must  be  read 
strictly.  The  argument  was  that  the  non-payment  of  the  $33.90 
on  the  20th  March,  1906,  worked  a forfeiture,  and  under  the  above 
clause  the  policy  was  then  void.  This,  I think,  clearly  is  not  so, 
because  at  that  date  the  insured  had  his  premium  paid  for  carrying 
his  policy  up  to  the  31st  March,  and,  had  the  death  occurred  be- 
tween the  20th  and  31st  March,  1906,  I do  not  think  the  defendants 
could  have  been  heard  to  say  that  the  policy  had  terminated,  not- 
withstanding that  they  had  taken  the  premium  demanded  for  an 
insurance  up  to  the  31st  March.  Then  was  the  policy  forfeited 
for  non-payment  of  the  premium  on  the  31st  March,  1906?  It  is 
not  so  pleaded,  it  was  not  so  argued,  nor  does  the  policy  provide 
for  a forfeiture  for  non-payment  of  the  premium  upon  that  day. 
Then  when  did  the  forfeiture  occur,  or  why  must  it  be  said  in 
favour  of  a company  that  put  out  a contract  of  this  sort  that  there 
ever  was  any  forfeiture  of  it  ? 

The  Century  Dictionary  gives  as  the  meaning  of  “ annually” — 
yearly — each  year— returning  every  year — year  by  year.  The 
contract  then  in  effect  is  to  pay  in  advance  $17.95  for  an  insurance 
from  the  31st  March,  1903,  for  one  year’s  term  insurance,  then  to 
pay  annually  or  yearly,  each  year,  year  by  year,  for  an  additional 
term  of  19  years,  the  first  of  which  is  to  be  paid  on  the  20th  March 
1904.  In  arriving  at  the  conclusion  that  the  first  year  of  the 
“additional  term”  did  not  commence  until  the  31st  March,  I am 
not  overlooking  the  fact  that  the  distribution  period  referred  to 
in  the  indorsement  on  the  policy  is  stated  to  be  the  20th  day  of 
March,  1923,  but  this  cannot  have  the  effect  of  cutting  down  the 
first  year  from  the  31st  March  to  the  20th  March;  in  other  words, 
having  accepted  the  premium  for  a year’s  term  insurance  from  the 
31st  March,  it  is  not  open  to  the  defendants  to  cut  that  year  down 
by  eleven  days.  Clause  5 on  the  face  of  the  policy  states  that  “the 
dividend  distribution  period  is  twenty  years ’’—twenty  years  from 
when?  According  to  the  indorsement  on  the  policy,  from  the  20th 
March,  1903,  but  that  is  eleven  days  before  the  policy  was  issued, 
so  I am  driven  to  say  that,  while  the  dates  are  fixed  when  the  first 
and  second  premiums  are  payable,  it  is  impossible  to  hold  that  the 
subsequent  premiums  are  necessarily  payable  on  the  20th  March 
in  each  year.  Then  what  is  to  be  done  when  the  policy  is  not  clear 
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and  explicit,  but  is  so  framed  as  to  lead  to  doubt  and  contention; 
in  whose  favour  is  the  contract  to  be  construed? 

McMaster  v.  New  York  Life  Insurance  Co.  (1897),  78  Fed.  Rep. 
33,  is  authority  for  the  two  propositions,  that  ambiguous  provisions 
in  a policy  of  life  insurance  must  be  construed  most  favourably  to 
the  insured,  and  so  as  to  avoid  a forfeiture  when  it  may  be  fairly 
done. 

Apart  from  these  considerations,  insurance  contracts,  like  other 
instruments,  should  be  construed  agreeably  to  the  intention  of  the 
parties;  where  doubts  arise  as  to  the  proper  construction  to  be 
placed  upon  the  insurance  contract,  the  insured  is  entitled  to  have 
them  resolved  in  his  favour:  16  Am.  & Eng.  Encyc.  of  Law,  2nd  ed., 
p.  863. 

I think  it  would  be  unfair  to  declare  this  policy  forfeited  under 
the  construction  of  this  contract  contended  for  by  the  defendants. 

The  plaintiff  may  have  judgment  for  $2,000,  less  the  current 
year’s  premium  on  the  second  policy,  with  interest  from  date  of 
writ,  and  costs. 

E.  B.  B. 


[BOYD,  C] 

Plenderleith  v.  Parsons. 


Interest — Mortgage — Absence  of  Provision  for  Payment  of  Interest  After 
Maturity — Interest  by  Way  of  Damages — Statutory  Rate — 63  & 64  Viet, 
ch.  29,  ( D .) — Construction  of. 

The  Act  63  & 64  Viet.  ch.  29  (D.),  which  provides  for  the  statutory  rate  of 
interest  being  5 instead  of  6 per  cent.,  amending  the  Interest  Act, 
R.S.C.  1886,  ch.  129,  contains  a proviso  that  the  former  Act  is  not  to 
apply  to  ‘‘  liabilities  ” existing  at  the  time  of  its  passing: — 

Held,  that  the  proper  construction  of  the  word  “ liabilities  ” is  liabilities 
respecting  the  rate  of  interest,  and  that  in  a mortgage  made  in  1884, 
payable  in  1900,  bearing  interest  at  7 per  cent.,  in  which  there 
was  no  provision  for  the  payment  of  interest  after  maturity,  the  dam- 
ages allowable  as  interest  after  maturity  were  not  within  the  proviso. 

This  was  an  appeal  from  the  judgment  of  the  Master  in  Ordinary 
on  a reference  in  an  action  for  the  redemption  of  a mortgage. 
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A number  of  questions  were  discussed  before  the  Master,  but  the 
only  question  dealt  with  in  the  judgment  on  appeal  was  as  to  the 
rate  of  interest  to  be  allowed  the  mortgagee  after  the  maturity  of 
the  mortgage.  His  judgment  is  reported  in  9 O.W.R.  265. 

The  mortgage  was  dated  16th  February,  1884,  and  was  for 
$1,300,  payable  in  five  years,  with  interest  at  seven  per  cent.,  pay- 
able half-yearly  on  the  16th  of  February  and  August  in  each  year. 
Interest  on  arrears  was  to  become  principal  and  to  bear  interest  at 
the  said  rate  from  the  time  it  should  become  payable  until  payment. 
The  five  years  expired  on  the  16th  February,  1889. 

The  learned  Master,  after  stating  the  facts  as  above,  proceeded : 

“ I think  any  interest  paid  at  the  covenant  rate  of  seven  per 
cent,  cannot  now  be  taken  into  account  or  recovered  back  or  ap- 
plied in  reduction  of  the  mortgage  debt : Hutton  v.  Federal  Bank 
(1883),  9 P.R.  568. 

From  the  date  of  the  last  payment  of  interest,  the  rate  of  interest 
(unless  paid  at  the  covenant  rate)  must  be  computed  at  six  per 
cent.,  as  provided  by  R.S.C.  1886,  ch.  129,  sec.  2.  The  plaintiff 
contends  that  the  Act,  63  & 64  Viet.  29  (D.),  which  came  into 
force  on  7th  July,  1900,  operated  to  reduce  the  rate  of  interest  to 
five  per  cent.,  and  that  the  proviso  does  not  apply  which  says: 
‘Provided  that  the  change  in  the  rate  of  interest  in  this  Act  shall 
not  apply  to  liabilities  existing  at  the  time  of  the  passing  of  this 
Act;’  and  the  case  of  British  Dominion  Loan  and  Agency  Co.  v. 
Farmer  (1904),  24  C.L.T.  Occ.  N.  273,  a Manitoba  case,  is  cited  in 
support  of  that  contention. 

I cannot  follow  that  case,  having — in  Re  P.  R.  Gumming  Manu- 
facturing Co .,  Bank  of  Ottawa’s  Claim  (1905),  6 O.W.R.  578,  583 — 
construed  the  term  ‘ liability’  in  the  Bank  Amendment  Act  of  the 
session  of  1900,  ch.  26,  secs.  15,  18  and  19,  and  held  that  it  included 
‘debt’  and  had  a broader  meaning  than  that  term.  The  term 
‘liability’  occurred  in  the  Bank  Act,  1890,  sec.  65,  and  the  Bills 
of  Exchange  Act,  1890,  sec.  32,  in  the  Winding-up  Act,  R.S.C.  1886, 
ch.  129,  sec.  2,  sub-sec.  (f),  and  secs.  44  and  45,  and  various  other 
Dominion  Acts,  and  its  equivalent  is  associated  with  it  in  the  term 
‘debts  and  liabilities’  in  R.S.O.  1897,  ch.  129,  sec.  37,  and  a defini- 
tion of  the  term  ‘liability’  will  be  found  in  sec.  3 of  the  English 
Bankruptcy  Act,  1869,  and  was  thus  commented  upon  by  Lord 
Justice  Bowen  in  Linton  v.  Linton  (1885),  15  Q.B.D.  239,  at  p.  247: 
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‘A  liability  within  that  section  must  be  something  the  value  of 
which  is  capable  of  being  estimated  in  some  way  or  other/ 

I must  therefore  hold  that  the  debt  on  the  mortgage  at  the  pass- 
ing of  the  Interest  Act,  1900,  was  a liability  existing  at  the  time  of 
the  passing  of  that  Act,  and  that  the  interest  should  be  computed 
at  the  rate  of  six  per  cent,  from  the  time  mentioned  above.” 

From  this  judgment  the  plaintiff  appealed  to  a Judge  sitting  in 
the  Weekly  Court. 

On  June  17th,  1907,  the  appeal  was  heard  before  Boyd,  C. 

T.  Heaslip,  for  the  appellant. 

H.  E.  Irwin,  K.C.,  for  the  respondent. 

June  20.  Boyd,  C.: — The  statute  63  & 64  Viet.  ch.  29  (D.), 
is  a short  Act  to  reduce  the  rate  of  interest  from  six  to  five  per  cent., 
with  this  proviso,  “that  the  change  in  the  rate  of  interest  in  this 
Act  shall  not  apply  to  liabilities  existing  at  the  time  of  the  passing.” 
{9th  July,  1900.) 

The  meaning  of  the  exception  might  have  been  made  a little 
plainer.  Instead  of  the  usual  flux  of  words,  the  draftsman  has  been 
parsimonious.  The  policy  of  the  amendment  seems  to  be  to  reduce 
the  general  rate  of  interest,  but  to  leave  undisturbed  existing 
arrangements  which  have  been  made  as  to  the  rate  of  interest  by 
contracting  parties.  The  change  does  not  apply  to  “existing 
liabilities.”  Liabilities  for  what?  Manifestly,  I think,  as  the 
title  to  the  Act  suggests,  “respecting  interest” — the  rate  of  interest. 

The  whole  Act,  R.S.C.  1907)  Dom.,  in  which  the  amendment  is 
now  incorporated  as  sec.  2,  is  one  relating  to  interest  on  debts  or 
liabilities,  and  does  not  relate  to  damages  given  for  default  in  meet- 
ing the  obligation. 

The  mortgage  now  in  question  was  made  in  1884,  payable  in  five 
years,  with  interest  at  seven  per  cent.  There  are  no  words  to  extend 
the  agreement  for  interest  beyond  the  stipulated  period,  so  that  in 
1900,  when  the  statute  passed,  there  was  no  existing  liability  for 
interest  so  far  as  the  mortgage  debt  was  concerned.  The  contract 
in  that  regard  had  been  exhausted  and  ended  at  the  end  of  the  five 
years.  No  doubt  some  equivalent  for  interest  would  be  given 
thereafter  as  damages  for  the  detention  of  the  debt,  but  this  would 
arise  not  out  of  the  contract,  but  by  the  action  of  the  Court.  Cir- 
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cumstances  might  arise  in  which  a greater  or  lesser  rate  than  the 
statutory  measure  might  be  awarded  in  litigation,  but  generally 
speaking,  and  as  a convenient  rule,  the  standard  fixed  by  the  statute 
is  adopted  in  estimating  the  measure  of  damages  for  the  detention  of 
money.  The  statute  fixes  the  commercial  value  of  money  in  the 
absence  of  special  contract,  and  that  is  adopted  by  the  Court  when 
dealing  with  damages  on  a money  contract.  The  fact  of  this  mort- 
gage being  dated  in  1884  does  not  exempt  it  from  the  discretion  of 
the  Court  in  giving  fair  and  reasonable  compensation  for  the  non- 
payment of  the  money,  and  does  not  entitle  the  mortgagee  to  claim 
six  per  cent,  as  of  right. 

The  view  of  the  statute  taken  by  Mr.  Justice  Richards  in  British 
Loan  and  Agency  Co.  v.  Farmer , 24  C.L.T.  Occ.  N.  278,  15  Man.  R. 
606,  appears  to  me  satisfactory,  but  I cannot  follow  the  reading  of 
it  given  by  the  Master.  On  this  ground  I allow  the  appeal,  and 
direct  interest  to  be  computed  at  five  per  cent,  after  July,  1900. 


G.  F.  H. 
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[IN  CHAMBERS] 

In  re  Baker  and  Kelly. 

Arbitration  and  Award — Motion  for  Leave  to  Issue  Execution — Discretion  of 
Court  to  Refuse  same — R.S.O.  1897,  ch.  62,  sec.  13. 

Upon  an  application  made  under  R.S.O.  1897,  ch.  62,  sec.  13  to  the  Court  for 
leave  to  issue  execution  to  enforce  an  award  the  Court  has  discretion 
upon  affidavits  produced  to  say  that  in  face  of  facts  disclosed,  execution 
should  not  issue  for  the  present,  as  was  done  in  this  case;  and  proceedings 
were  stayed  for  30  days  to  enable  the  objecting  party  to  apply  for  leave 
extending  the  time  for  moving  against  the  award. 

A local  Judge  has  jurisdiction  to  make  an  order  for  leave  to  issue  execution 
to  enforce  an  award. 

This  was  an  appeal  from  an  order  of  the  local  Judge  at  Chatham, 
giving  Baker  leave  to  issue  an  execution  to  enforce  an  award  made 
in  his  favour.  The  appeal  was  argued  before  Mabee,  J.,  in  Cham- 
bers, on  January  18th,  1907. 

The  circumstances  of  the  case  are  set  out  in  the  judgment. 

W.  E.  Middleton,  for  the  appellant. 

C.  J . Holman,  K.C.,  for  the  respondent. 

/ 

January  22.  Mabee,  J.:— Appeal  by  Kelly  from  an  order  of 
the  local  Judge  at  Chatham,  giving  Baker  leave  to  issue  an  execution 
to  enforce  an  award  made  in  his  favour. 

On  June  9th,  1906,  Baker  and  Kelly,  by  a voluntary  submission, 
agreed  to  leave  to  named  arbitrators  “all  their  disputes  and  differ- 
ences concerning  the  claims  each  of  them  has  against  the  other 
arising  out  of  the  tenancy  aforesaid.”  A recital  in  the  bond  stated 
that  differences  had  arisen  between  the  parties  relative  to  the 
north-west  half  of  lot  1,  concession  4,  Harwich,  of  which  Baker 
had  been  tenant  of  Kelly,  and  in  respect  of  which  Baker  claimed 
from  Kelly  for  certain  services  rendered  in  seeding,  ploughing, 
harrowing,  and  preparing  the  ground  for  crop,  and  that  he  had 
an  interest  or  share  in  the  growing  crop  then  on  the  land.  Previous 
to  the  submission  Baker’s  solicitors  had  demanded  from  Kelly,  by 
letter  of  May  9th,  the  sum  of  $50,  for  24  acres  of  fall  wheat,  and 
one  day’s  ploughing.  A third  arbitrator  or  umpire  was  agreed 
upon,  and  on  June  23rd  an  award  was  made,  Archibald  Cameron, 
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the  arbitrator  named  by  the  appellant  dissenting,  in  favour  of 
Baker  for  $61.25,  arrived  at  as  follows: 


Kelly  owes  Baker: 

For  cleaning  house $10.00 

Cutting  wheat  . 50.00 

Horse  rent ............................  15.00 

Half-day  cutting  wood .75 

Bal.  sale  of  fodder 4.50 


$80.25 

Baker  owes  Kelly: 

Rent  of  store $ 5.00 

Keep  of  cows 14.00 


$19.00 

And  deducting  this  $19  from  the  $80.25,  the  balance  was  in 
Baker’s  favour  for  the  $61.25.  All  costs  were  ordered  to  be  paid 
by  Kelly. 

A motion  was  made,  upon  behalf  of  Baker,  before  the  learned 
local  Judge,  to  enforce  this  award,  and  in  an  affidavit  filed  upon 
that  motion,  it  appears  that  the  award  evidence  and  papers  were 
filed  upon  behalf  of  Baker  with  the  local  registrar  at  Chatham  on 
July  12th,  1906,  and  a notice  of  filing  served  upon  Kelly’s  solicitor 
on  the  same  day. 

Upon  the  return  of  the  motion  an  affidavit  made  by  Kelly  was 
filed,  in  which,  among  other  things,  he  states  that  neither  party 
was  represented  by  counsel  before  the  arbitrators,  and  that  the 
latter  did  not  allow  either  party  to  be  present  when  the  other  was. 
giving  his  evidence;  that  Baker  gave  his  evidence  first;  and  that 
he  had  no  knowledge  that  Baker  had  made  any  claim  other  than 
for  the  $50  mentioned  in  the  letter,  and  that  it  was  not  until  after 
the  conclusion  of  the  arbitration  that  he  knew  Baker  was  claiming 
for  horse  rent  and  other  matters,  and  that  then  he  for  the  first 
time  learned  an  account  against  him  had  been  presented  to  the 
arbitrators  by  Baker  for  over  $400.  Archibald  Cameron  also  made 
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affidavit  that  he  had  read  Kelly’s  affidavit,  and  that  the  above 
statements  were  true,  and  that  he,  as  one  of  the  arbitrators,  knew 
nothing  of  any  claim  being  in  dispute  save  the  one  of  $50,  until 
Baker  produced  claims  aggregating  about  $400,  and  that  he  then 
opposed  going  into  any  matters,  except  those  of  which  Kelly  had 
notice,  but  that  he  was  overruled.  These  facts  were  not  con- 
troverted, and  a clause  in  the  order  in  appeal  states  that  it  is  made 
“without  taking  into  consideration  the  allegations  and  statements 
made  in  the  said  affidavits  of  Kelly  and  Cameron  in  regard  to  the 
merits  of  the  arbitration  or  the  proceedings  before  the  arbitrators, 
which  allegations  and  statements  were  not  received  on  the  ground 
that  it  was  not  open  to  the  said  Kelly  to  rely  thereupon  in  answer 
to  this  application.” 

The  motion  was  made  under  sec.  13,  R.S.O.  1897,  ch.  62,  which 
provides  that  “an  award  or  submission  may,  by  the  leave  of  the 
Court  or  a Judge,  be  enforced  in  the  same  manner  as  a judgment 
or  order  to  the  same  effect.” 

Re  Lloyd  and  Pegg  (1903),  5 O.L.R.  389,  is  relied  upon  for  the 
respondent,  but  I do  not  think  that  case  at  all  like  the  present. 
The  learned  Judge  did  not  give  effect  to  the  objections  there  raised, 
because  he  regarded  them  as  frivolous,  and  that  all  the  evidence 
had  been  given  before  the  arbitrators  and  reviewed  by  counsel 
for  the  parties.  That  case  certainly  is  not  an  authority  to  the 
effect  that  the  Court  cannot  withhold  leave  to  enforce  an  award 
upon  application  for  an  order  under  sec.  13  of  the  Act.  If  the 
Court  is  not  to  exercise  its  discretion,  there  can  be  no  object  in 
requiring  an  application  for  an  order  to  be  made,  and  the  execution 
could  as  well  issue  upon  'precipe. 

The  section  provides  for  the  enforcement  “by  leave  of  the  Court.” 
This  must  mean  only  where  the  Court  deems  it  proper  that  it 
should  be  enforced,  shall  the  order  be  made. 

In  Peuchen  v.  Lamb  (1876),  25  C.P.  588,  upon  demurrer,  it 
it  was  held,  in  an  action  on  an  award,  that  facts  forming  ground 
for  setting  aside  the  award  could  not  be  pleaded,  the  reason  being, 
as  pointed  out  in  Whitmore  v.  Smith  (1861),  7 H.  & N.  509,  that  if  the 
award  were  held  bad  upon  a plea  of  that  kind,  the  whole  award 
must  be  set  aside,  while  on  a motion  the  defective  parts  might  be 
abandoned  or  the  case  might  be  remitted  to  the  arbitrators  to 
deal  with. 
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I do  not  think  Peuchen  v.  Lamb  an  authority  for  saying  that 
upon  an  application  under  sec.  13  the  Court  cannot  receive  affidavits 
such  as  those  rejected  here.  It  is  not  a question  of  holding  the 
award  good  or  bad,  or  setting  it  aside,  in  whole  or  in  part,  but 
merely  saying  in  the  face  of  those  facts  execution  should  not  issue 
for  the  present  at  least.  The  difficulty  the  appellant  is  in  is  that 
under  the  schedule  to  the  Act  the  award  is  final  and  binding,  and 
the  time  seems  to  have  gone  by  for  him  to  move  to  set  it  aside.  He 
contended  it  was  bad  upon  its  face,  as  covering  something  not 
referred,  viz.,  the  horse  rent.  I think  the  submission  covered 
everything  relating  to  the  tenancy,  and  I am  not  to  assume  that 
the  arbitrators  exceeded  their  powers.  The  appellant  should  have 
an  opportunity  to  apply  for  leave  under  sec.  45  to  extend  the  time 
for  moving  against  the  award.  He  set  up  grounds  in  his  affidavit 
before  the  local  Judge  which  may  entitle  him  to  obtain  such  leave, 
but  as  to  this  I express  no  opinion. 

An  order  may  be  made  staying  proceedings  for  thirty  days,  to 
enable  the  appellant  to  apply  for  such  leave.  If  no  application  is 
made,  or  if  such  application  is  refused,  this  appeal  will  be  dismissed 
with  costs.  If  such  leave  is  granted,  the  costs  of  this  appeal  and 
of  the  motion  before  the  local  Judge  can  be  better  dealt  with  when 
the  validity  or  finality  of  the  award  is  considered,  and  may  be 
reserved  for  disposition  at  that  time. 

Objection  was  taken  to  the  power  of  the  local  Judge  to  make 
the  order  in  question,  but  I think  he  had  jurisdiction. 

A.  H.  F.  L. 
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[MABEE,  J.] 

In  re, Brown  and  Corporation  of  the  City  of  Owen  Sound. 

Municipal  Corporations — Compensation  for  Lands  Injuriously  Affected — Clos- 
ing Road — 11  Advantage  Derived  from  Contemplated  Work  ” — Construction — 
Consolidated  Municipal  Act,  1903,  sec.  437. 

Under  sec.  437  of  the  Consolidated  Municipal  Act,  1903,  3 Edw.  VII.,  ch.  19 
(O.),  every  council  shall  make  to  the  owners  of  real  property  taken  by  the 
corporation  or  injuriously  affected  by  the  exercise  of  its  powers  due  compen- 
sation for  any  damages  necessarily  resulting  from  the  latter  “beyond  any 
advantage  which  the  claimant  may  derive  from  the  contemplated  work”: — 
Held,  that  this  means  the  “contemplated  work”  of  the  corporation  alone,  and 
that  a person  injuriously  affected  by  the  closing  of  a road,  part  of  a scheme 
for  granting  facilities  to  a lumber  company,  was  entitled  to  compensation 
without  any  diminution  because  the  erection  of  the  company’s  mills  en- 
hanced the  value  of  his  lands. 

Under  sec.  629  no  road  established  shall  be  closed  whereby  any  person  will  be 
excluded  from  ingress  or  egress  over  such  road,  unless,  in  addition  to  com- 
pensation, some  other  convenient  way  is  provided:— 

Held,  that  a road  need  not,  in  order  to  come  within  the  above  section,  actually 
form  a boundary  of  land,  provided  there  is  ingress  or  egress  to  and  from  such 
land  over  it. 

This  was  an  appeal  by  the  corporation  of  Owen  Sound  from  the 
award,  dated  February  9th,  1907,  of  His  Honour  William  J.  Hatton, 
Judge  of  the  county  court  of  the  county  of  Grey,  as  arbitrator, 
under  sec.  448  of  the  Municipal  Act  of  1903,  under  the  circum- 
stances set  out  in  the  judgment  of  Mabee,  J.,  before  whom  the 
appeal  was  argued  in  Weekly  Court  on  April  11th,  1907. 

The  following  plan  will  assist  in  understanding  the  case: — 


Dotted  lines  shew  road  which  was  closed.  It  did  not  abut 
on  Brown’s  property.  The  shore  road  did  and  was  left  open 
and  the  town  provided  the  road  shaded  thus  : fJJ_[  instead  of  the 
closed  road — making  a longer  way  round. 


1907 
April  15. 
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F.  E.  Hodgins,  K.C.,  and  J.  W.  Frost,  for  the  appeal. 
H.  E.  Sampson,  for  the  claimant,  Elizabeth  Brown. 


In  re 
Brown 

AND 

Corpora- 
tion of  THE 
City  of 
Owen 
Sound. 


The  following  cases  were  cited: — The  King  v.  Mac  Arthur  (1904), 
34  S.C.R.  570;  In  re  Tate  and  City  of  Toronto  (1905),  10O.L.R.  651; 
Vandecar  v.  Corporation  of  East  Oxford  (1878),  3 A.  R.  131;  Adams 
v.  Corporation  of  East  Whitby  (1882),  2 O.R.  473;  In  re  Thurston 
and  Corporation  of  Verulam  (1876),  25  C.P.  593;  In  re  Pryce  and 
City  of  Toronto  (1889-92),  16  O.R.  726,  20  A.R.  16;  In  re  Inglis  and 
City  of  Toronto  (1905),  9 O.L.R.  562;  Harding  v.  Board  of  Land 
and  Works  (1886),  11  App.  Cas.  208;  Re  Colquhoun  and  Town  of 
Berlin  (1880),  44  U.C.R.  631,  637;  Re  Richardson  and  City  of 
Toronto  (1889),  17  O.R.  491;  Caledonian  Railway  Co.  v.  Walker’s 
Trustees  (1882),  7 App.  Cas.  259;  Metropolitan  Board  of  Works  v. 
McCarthy  (1874),  L.R.  7 H.L.  243;  Hammersmith,  etc.,  R.W.  Co. 
v.  Brand  (1869),  L.R.  4 H.L.  171;  Attorney-General  v.  Metropolitan 
R.W.  Co.  (1894),  1 Q.B.  384;  Burton  v.  The  Queen  (1883),  1 Ex.C.R. 
87;  The  Town  of  Toronto  Junction  v.  Christie  (1895),  25  S.CiR. 
551;  Eagle  v.  Charing  Cross  R.W.  Co.  (1867),  L.R.  2 C.P.  638; 
Senior  v.  Metropolitan  R.W.  Co.  (1863),  2 H.  & C.  258,  at  pp.  267-8; 
Re  Macpherson  and  City  of  Toronto  (1895),  26  O.R.  558;  Biggar’s 
Municipal  Manual,  p.  466. 


April  15.  Mabee,  J.: — The  corporation  of  Owen  Sound  appeal 
from  an  award  made  by  Hatton,  Co.J.,  allowing  the  respondent 
$500  damages  for  depreciation  in  value  of  her  lands  occasioned  by 
the  closing  of  a road  which  gave  access  thereto. 

The  lots  in  question  front  upon  Bay  Shore  road,  and  Rear  street 
is  at  the  back.  The  by-law  provided  for  closing  Bay  Shore  road, 
and  it  has  been  closed  up  to  lot  23,  owned  by  the  respondent. 
Another  means  of  access  was  provided. 

By-law  No.  1123,  being  a by-law  to  grant  tax  exemptions,  free 
water,  etc.,  to  the  Carney  Lumber  Co.,  required  the  approval  of  the 
electors  before  being  finally  passed.  It  provided  that  park  lot  22 
should  be  sold  to  the  company,  and,  among  several  other  things, 
that  the  road  in  question  should  be  closed  across  this  lot.  The 
electors  approved  of  the  by-law.  It  was  dated  November  14th, 
1904.  The  vote  on  it  was  taken  on  January  2nd,  1905. 

By-law  No.  1145,  passed  by  the  council  on  May  15th,  1905, 
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provided  for  closing  the  road.  The  Carney  company  purchased 
lot  22,  constructed  large  mills  upon  the  lands,  and  employ  a large 
number  of  persons.  The  by-law  No.  1123  made  provision  for 
opening  a road  in  lieu  of  the  one  to  be  closed,  and  by-law  No. 
1145  recites  that  such  new  road  had  been  opened.  The  erection 
of  the  mills  by  the  Carney  company  greatly  enhanced  the  value 
of  the  respondent’s  land,  and  the  appellants  claim  that  this 
increase  in  value  is  an  “ advantage”  within  sec.  437  of  3 Edw. 
VII.  ch.  19  (O.).  The  learned  county  court  Judge  thought  not, 
and  I agree  with  him.  In  so  far  as  the  respondent  was 
concerned,  the  “contemplated  work”  was  the  closing  of  the 
road.  This  was  part  of  the  general  scheme,  and  was  necessary 
for  the  Carney  company’s  works,  and  it  seems  impossible 
to  believe  that  the  corporation  could,  in  effect,  deprive 
the  respondent  of  her  right  to  compensation  by  including  the 
proposal  to  close  the  road  in  the  bonus  by-law.  Closing  the  road 
did  not  require  the  sanction  of  the  electors,  and,  I presume,  was 
included  in  the  earlier  by-law,  so  that  the  whole  proposition  might 
be  before  the  public.  The  road,  in  fact,  was  closed  under  by-law 
No.  1145.  Under  sec.  437  the  corporation  must  make  compensa- 
tion for  the  damages  necessarily  resulting  beyond  any  advantage 
the  claimant  may  derive  from  the  contemplated  work.  What  is 
the  work  contemplated?  Not  the  work  of  the  Carney  company,  but 
the  work  of  the  corporation.  It  is,  doubtless,  true  that  the  land 
of  the  respondent  shares  with  other  lands  in  the  vicinity  an  advan- 
tage from  the  expenditure  made  by  the  Carney  company,  and  the 
employment  by  them  of  a large  staff,  but  the  only  work  the 
corporation  had  in  hand  affecting  the  lands  in  question  was,  I 
think,  the  closing  of  the  road.  In  re  Pryce  and  City  of  Toronto,  20 
A.R.  16,  is  authority  for  the  contention  that  the  mere  fact  of 
other  lands,  in  addition  to  those  of  the  respondent,  being 
benefitted  or  having  advantages  conferred  upon  them  by  the  work 
does  not  disentitle  the  appellants  from  having  the  advantage  to 
the  respondent’s  lands  considered  by  the  arbitrator;  but,  of 
course,  there  the  whole  work  was  one  undertaken  and 
contemplated  by  the  municipality. 

No  case  was  referred  to  in  which  it  had  been  held  that  matters 
extraneous  to  the  actual  work  undertaken  by  the  corporation  could 
be  considered,  and  it  seems  to  me  that  the  intent  and  meaning  of 
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the  section  is  that  the  advantage  which  the  claimant  derives,  which 
is  to  be  considered,  is  from  the  “contemplated  work”  of  the  cor- 
poration alone.  Here,  if  the  Carney  company  had  not  proceeded 
with  the  erection  of  their  works,  the  closing  of  the  street  would  con- 
fer no  advantage,  so  any  advantage  derived  is  not  conferred  by  the 
passing  of  the  by-law  for  closing  the  street,  or  what  was  done 
under  it,  and  is  attributable  to  other  causes.  It  might,  perhaps, 
also  be  said  that  here  there  was  no  work  contemplated  by  the  by- 
law, and  so  that  portion  of  the  section  does  not  apply. 


Section  629  provides  that  no  road  allowance  shall  be  closed 
whereby  any  person  will  be  excluded  from  ingress  and  egress  over 
such  road,  unless,  in  addition  to  compensation,  some  other  con- 
venient way  is  provided.*  By  the  road  in  question  the  respondent 
had  ingress  to  and  egress  from  her  lands.  Mr.  Hodgins  contended 
that  the  road  did  not  abut  upon  the  respondent’s  lands,  and  cited 
the  judgment  of  Patterson,  J.A.,  in  Vandecar  v.  Corporation  of  East 
Oxford,  3 A.R.  131,  at  p.  141,  where  it  is  said:  “The  road  over 
which  ingress  or  egress  to  or  from  one’s  lands  is  had,  is  the  road 
adjoining  the  land;  the  road  from  which  the  landowner  steps  on 
to  his  land,  not  a road  which  may  be  rods  or  miles  away,  although 
part  of  the  same  concession  line  or  other  highway.”  The  learned 
Judge  has  found  the  fact  to  be,  and  the  plans  filed  also  shew  clearly, 
that  the  road  passed  along  the  front  of  respondent’s  lands,  and 
the  portion  closed  is  immediately  adjacent  to  the  westerly  boundary, 
so,  as  it  is  left,  there  is  a road  across  the  front  of  the  lot,  but  ter- 
minating at  that  boundary,  so  there  is  no  ingress  to  or  egress  from 
this  land,  where  formerly  there  was.  Adams  v.  Corporation  of  East 
Whitby,  2 O.R.  473,  and  In  re  Thurston  and  Corporation  of  East 
Verulam,  25  C.P.  593,  were  also  cited,  but  I see  nothing  in  them 
in  the  respondent’s  way. 


The  case  is  stronger  for  the  respondent  than  In  re  Tate  and 
City  of  Toronto,  10  O.L.R.  651,  where  it  was  held  compensation 


*629.  (1.)  No  municipal  council  shall  close  up  any  public  road  or 

highway,  whether  an  original  allowance  or  a road  opened  by  the  Quarter 
Sessions  or  by  any  municipal  council,  or  otherwise  legally  established, 
whereby  any  person  will  be  excluded  from  ingress  or  egress  to  or  from  his 
lands  or  place  of  residence  over  such  road,  unless  the  council,  in  addition  to 
compensation,  also  provides  for  the  use  of  such  person  some  other 
convenient  road  or  way  of  access  to  the  said  lands  or  residence. 
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could  be  allowed  for  closing  a street,  although  the  lot  in  question 
did  not  abut  on  the  street  closed. 

Reliance  was  placed  upon  The  King  v.  MacArthur,  34  S.C.R. 
570,  but  I do  not  think  the  case  is  applicable  either  in  the  facts  or 
in  the  principles  involved. 

In  the  view  I take,  the  respondent  became  entitled  to  com- 
pensation, and  the  learned  county  court  Judge  was  right  in  refusing 
to  consider  the  alleged  advantage  arising  from  the  location,  con- 
struction, and  operation  of  the  Carney  works. 

The  respondent  claimed  by  her  cross-appeal  to  have  the  damages 
increased.  I have  read  a good  deal  of  the  evidence,  and  agree 
entirely  with  the  conclusions  reached  by  the  learned  county  court 
Judge  and  his  reasons  for  the  same. 

The  main  appeal  will  be  dismissed  with  costs,  and  the  cross- 
appeal without  costs. 

A.  H.  F.  L. 


[MABEE,  J.] 

Crabbe  v.  Little. 

Moses  v.  Little. 

Sale  of  Land — Requisitions — Right  of  Vendor  to  Rescind — Waiver  of  Right  by 
N egotiations — Conveyancing  Practice. 

The  benefit  of  a provision  in  a contract  for  the  sale  of  land  that  if  any  objec- 
tion or  requisition  be  made  by  the  purchaser  which  the  vendor  shall  be 
unable  or  unwilling  to  comply  with,  the  vendor  shall  be  at  liberty,  by  notice . 
in  writing,  to  rescind  the  agreement  is  lost  if  the  vendor’s  solicitor  attempts 
to  answer  the  requisitions  and  enters  into  negotiations  with  the  purchaser’s 
solicitor  in  regard  to  them.  A vendor  should  either  cancel  the  contract 
when  he  first  reads  the  requisitions  ; or,  when  embarking  on  the  attempt 
to  comply  with  them,  or  to  remove  the  objections,  should  reserve  to  himself 
the  benefit  of  the  right  to  rescind  further  on  during  the  negotiations. 

These  were  two  actions  for  specific  performance  brought  under 
the  circumstances  set  out  in  the  judgment,  and  were  tried  together 
before  Mabee,  J.,  in  Toronto,  at  the  non-jury  sittings  on  March  14th, 
1907. 

John  Jennings,  for  the  plaintiffs. 

J.  W.  McCullough  and  R.  L.  Frazer,  for  the  defendant. 
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March  21.  Mabee;  J.: — On  October  16th,  1906,  the  plaintiff 
Crabbe  made  an  offer  in  writing  to  purchase  from  the  defendant 
Nos.  122  and  124  Spadina  avenue,  being  32  x 90,  and  on  the  same 
day  the  plaintiff  Moses  made  a similar  offer  for  Nos.  116,  118  and 
120  on  the  same  street,  being  56  x 90.  Both  offers  were  accepted 
by  the  defendant  on  October  16th,  and  at  once  became  and  were 
regarded  by  the  parties  as  binding  contracts.  The  documents  are 
in  similar  form,  except  in  respects  not  material  for  the  considera- 
tion of  these  actions,  and  the  clauses  in  question  are  the  following: — 

“ Provided  the  title  is  good  and  free  from  encumbrance,  said 
title  to  be  examined  by  me  at  my  own  expense,  and  I am  not  to 
call  for  the  production  of  any  title  deeds,  abstract  of  title,  or  other 
evidence  of  title,  or  to  have  furnished  any  copies  thereof  other  than 
those  in  your  possession.  If  any  objection  or  requisition  is  made 
by  me  which  you  are  unable  or  unwilling  to  comply  with,  you  shall 
be  at  liberty,  by  notice  in  writing,  to  rescind  this  agreement  with- 
out interest.  This  offer  to  be  accepted  within  one  day,  and  irre- 
vocable within  that  time,  otherwise  void.  I am  to  be  allowed  ten 
days  to  investigate  the  title,  and  all  objections  and  requisitions 
not  made  by  me  in  writing  within  that  time  will  be  deemed  to  be 
waived,  and  if  no  requisitions  are  so  made  within  said  ten  days  the 
title  will  be  deemed  to  be  accepted  and  satisfactory.  Sale  is  to 
be  completed  on  or  before  the  30th  day  of  October,  1906,  on  which 
date  possession  of  said  premises  is  to  be  given  me,  or  I am  to  accept 
the  present  tenancies,  and  be  entitled  to  the  receipts  of  the  rents 
and  profits  thereafter.  . . . 

“Time  shall  be  of  the  essence  of  this  offer.” 

The  acceptance  signed  by  the  defendant,  and  printed  at  the 
foot  of  the  offer,  was  of  “the  above  offer  and  its  terms.”  Then 
followed  a covenant  by  the  vendor  to  duly  carry  out  the  same 
according  to  its  terms  and  conditions. 

On  October  26th  very  lengthy  requisitions  on  title  were  served 
upon  the  vendor's  solicitor,  and  production  of  many  documents, 
some  dated  as  far  back  as  1817,  were  called  for.  On  October  30th 
the  vendor's  solicitor  wrote  stating,  as  to  requisitions  2 to  10  in- 
clusive, that  as  the  instruments  were  more  than  20  years  old,  the 
recitals  were  sufficient  evidence  of  the  truth  of  the  facts,  matters, 
and  descriptions.  As  to  No.  11,  that  a lis  pendens  was  registered  in 
1876,  and  nothing  further  done  in  the  action,  it  was  “somewhat 
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out  of  date.”  As  to  12,  13,  14,  15,  and  17,  that  the  vendor  had 
never  been  interfered  with  in  his  ownership  since  1876,  and  would 
make  an  affidavit  or  declaration  as  to  the  matters  involved.  16, 
dealing  with  a discharge  of  mortgage,  was  explained.  The  letter 
also  stated  that  the  vendor's  title  deeds  were  in  the  solicitor's 
possession,  and  he  would  be  glad  to  produce  them  for  inspection. 
Draft  deeds  were  also  enclosed.  On  November  1st  the  vendor's 
solicitor  again  wrote  to  the  solicitor  for  the  purchasers,  that  he  had 
seen  his  client  with  respect  to  the  requisitions,  that  the  vendor 
was  perfectly  willing  to  dispose  of  the  property  and  hand  over  all 
the  title  deeds  in  his  possession,  but  that  he  was  unwilling  to  go 
to  the  expense  of  complying  with  the  requisitions  “that  had  not 
been  answered .”  Request  was  made  that  he  might  be  advised  as 
soon  as  possible  whether  the  purchasers  would  accept  the  title  the 
vendor  could  give. 

On  November  5th  the  purchasers'  solicitor  wrote,  saying  his 
clients  were  quite  willing  to  take  the  property  as  soon  as  the  title 
was  made  satisfactory  and  the  requisitions  answered.  The  letter 
proceeds  then  to  deal  with  most,  if  not  all,  of  the  matters  dealt 
with  in  the  letter  of  the  vendor’s  solicitor  of  October  30th,  and 
states  that  requisitions  Nos.  18  to  28  must  be  answered.  The 
statement  that  the  vendor  had  been  in  possession  since  1876  is 
dealt  with,  and  it  is  pointed  out  that  if  the  vendor  intends  to  make 
•a  title  by  possession,  many  more  things  than  mere  possession  must 
be  shewn.  It  was  then  suggested,  “ without  prejudice,”  that  the 
vendor  should  put  the  land  under  the  Land  Titles  Act.  On  Novem- 
ber 6th  this  letter  was  replied  to,  and  in  it  the  vendor's  solicitor 
says  his  client  refuses  to  go  to  any  expense  whatever  in  procuring 
any  additional  evidence  to  satisfy  the  purchasers  as  to  his  title 
other  than  that  in  his  possession.  An  early  answer  was  requested 
as  to  whether  the  title  the  vendor  had  would  be  accepted,  as  the 
tenants  had  been  notified  to  leave,  that  they  were  leaving,  and 
that  if  the  purchasers  would  not  accept  the  title  without  further 
•evidence,  the  vendor  wanted  to  relet  the  premises  to  other  tenants. 

On  the  same  day  the  plaintiffs  called  upon  the  vendor's  solicitor, 
.and  it  was  arranged  that  the  vendor  should  be  asked  to  meet  the 
purchasers  and  their  solicitor  the  following  afternoon.  The  solicitor 
for  the  vendor  advised  his  client  of  the  request,  and  he  came  in  the 
next  morning,  and  determined  to  cancel  the  contract.  A notice 
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was  accordingly  prepared  to  the  effect  that  requisitions  had  been 
made  that  the  vendor  was  unable  or  unwilling  to  comply  with ; 
he  thereby  rescinded  the  agreements.  This  was  served  upon  the 
purchaser's  solicitor,  and  the  deposits  that  had  been  made  were 
repaid.*  The  purchasers'  solicitor  refused  to  accept  the  money,  and 
stated  to  the  vendor  and  his  solicitor,  when  the  notice  was  served 
upon  him,  that  there  would  be  litigation  over  the  matter.  The 
money  was  left  upon  his  desk,  and  when  closing  his  office  for  the 
day  he  placed  it  in  his  vault,  and  it  remains  there  untouched. 

The  vendor,  I find,  acted  in  good  faith.  He  had  no  improper 
motive  in  attempting  to  rescind  the  contract.  He  was  advised  by 
his  solicitor  that  the  expense  of  complying  with  the  requisitions 
would  amount  to  many  hundreds  of  dollars,  and  that  even  then 
there  were  matters  he  could  not  obtain  evidence  upon,  and  so  he 
was  both  unable  and  unwilling  to  comply  with  the  requisitions. 

The  purchasers  were  all  along  relying  upon  getting  the  property, 
and  neither  they  nor  their  solicitor  at  any  time,  as  is  pleaded,  “ dis- 
charged" the  defendant  from  his  contract,  unless  by  reason  of 
what  took  place  the  defendant  obtained  the  right  to  rescind.  Are 
the  plaintiffs  entitled  to  specific  performance?  The  purchase 
money  was  not  tendered,  nor  was  the  mortgage  back  in  the  Moses 
case,  but  I do  not  think  this  material,  as  the  defendant  said  that 
after  November  7th  he  would  not  have  carried  out  the  sales,  no 
matter  if  the  money  or  the  mortgage  had  been  tendered.  He  relies 
solely  upon  his  right  to  cancel. 

Counsel  for  the  plaintiffs  admitted  that  the  defendant  had  the 
right  to  rescind  upon  receiving  and  considering  the  requisitions,  if 
he  was  unable  or  unwilling  to  comply  with  them,  but  contended  that 
by  attempting  to  answer  these  requisitions  he  lost  the  right  to* 
rescind,  and  could  not  exercise  it  later  on. 


*The  above  indicates  all  that  is  contained  in  the  documents  referred  to. 
It  may  be  added,  however,  that  there  were  in  all  28  requisitions  ; that 
the  letter  of  October  30th  made  no  reference  whatever  to  any  requisition 
after  No.  17  ; that  the  letter  of  November  5th  complained  of  the  insufficiency 
of  the  answers  given  in  the  letter  of  October  30th  to  requisitions  2 to  17, 
except  as  to  16  and  17  ; that  the  notice  of  rescission  was  in  the  form  of  a 
letter  dated  November  7th,  1906,  and  read  : “As  objections  to  requisitions 
have  been  made  on  the  title  of  this  property  which  my  client  is  unable  at  the 
present  time,  and  unwilling  to  remove,  I beg  to  notify  you  herewith  on  his 
behalf,  that  the  agreements  entered  into  for  the  purchase  of  the  above 
properties,  are  hereby  rescinded.” — Rep. 
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In  Tanner  v.  Smith  (1840),  10  Sim.  410,  the  condition  was  that 
“if  the  purchaser  should  raise  objections  to  the  title  which  the 
vendors  should  not  be  able  or  willing  to  remove,  and  the  purchaser 
should  insist  upon  such  objections,  the  vendor  should  be  at  liberty 
to  rescind  the  contract,  etc.”  And  it  was  held  by  the  Vice-Chan- 
cellor (Sir  Lancelot  Shadwell)  that  if  the  vendor  once  elects  to 
answer  objections,  he  is  for  ever  thereafter  precluded  from  exercising 
the  option  given  by  the  condition  to  rescind  the  contract.  A foot- 
note to  the  report  states  that  the  injunction  granted  by  the  Vice- 
Chancellor  was  dissolved  by  the  Lord  Chancellor,  but,  as  the  re- 
porter was  informed,  upon  a ground  independent  of  the  condition 
dealt  with.  The  case  is  reported  again  in  4 Jurist  310,  where  it 
is  apparent  the  only  matter  dealt  with  upon,  the  appeal  was  the 
right  to  recover  the  deposit. 

In  Fry  on  Specific  Performance,  4th  ed.,  par.  1054,  it  is  laid 
down  that  a treaty  by  the  parties  for  the  completion  of  the  purchase 
after  the  delivery  of  requisitions  is  a waiver  of  the  provision  for 
rescinding,  and  Tanner  v.  Smith  is  cited  with  approval,  the  ground 
of  this  view  being  that  the  treaty  to  complete,  or  the  compliance 
with  any  part  of  the  demand  covered  by  the  requisitions,  is  evidence 

l 

of  the  willingness  of  the  vendor  to  remove  the  objections. 

Armour  on  Titles,  3rd  ed.,  p.  19,  cites  Tanner  v.  Smith  as  being 
the  law  upon  this  point.  The  provision  in  question  there  con- 
tained the  words,  “and  the  purchaser  should  insist  upon  such 
objections,”  and  if  it  is  proper  to  hold  that  the  vendor  must  decide 
whether  to  rescind  or  not  before  he  tries  to  remove  any  of  the 
objections  in  the  case  of  a contract  under  the  terms  of  which  he 
may  have  reason  to  hope  the  purchaser  may  waive  or  not  insist 
upon  some  of  his  objections,  of  course  the  same  must  apply  with 
even  greater  force  to  a contract  containing  no  such  provision. 

Further  authorities  as  to  the  vendor  waiving  his  right  to  rescind 
are  Bowman  v.  Hyland  (1878),  8 Ch.D.  588;  Morley  v.  Cook  (1842), 
2 Ha.  106,  115. 

So  the  practice  seems  to  have  grown  up  that  where  the  vendor 
once  embarks  upon  the  attempt  to  comply  with  the  requis  tions 
or  remove  the  objections,  he  reserves  to  himself  the  benefit  of  the 
right  to  rescind  further  on  during  the  negociations  (. Morley  v.  Cook) : 
Dart’s  Law  of  Vendors  and  Purchasers,  6th  ed.,  p.  183. 

Upon  these  authorities  I am  compelled  to  hold  that  the  defen- 
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dant’s  right  to  rescind  these  contracts  was  waived  by  the  com- 
munications, both  written  and  verbal,  after  the  delivery  of  the 
requisitions  on  October  26th.  The  letter  of  the  30th  dealt  with 
the  objections,  or  some  of  them,  and  a draft  conveyance  accom- 
panied that  letter.  The  letter  of  November  1st  inquires  if  the 
purchasers  are  prepared  to  accept  the  title  as  it  was,  and  there 
were  interviews  between  the  solicitors  at  which  endeavours  were 
made  to  get  the  matter  arranged.  The  vendor  said  at  the  trial 
that  when  he  first  read  the  requisitions  he  had  a good  mind  to 
cancel  the  contract.  That  was  the  time  for  him  t-o  act;  his  right 
arose  at  that  time:  In  re  Starr-Bowkett  Building  Society  (1889), 
42  Ch.  D.  375. 


The  defendant  relied  upon  Woolcott  v.  Peggie  (1889),  15  App. 
Cas.  42,  and  upon  first  reading  it  seems  to  support  his  contention, 
but  I think  the  decision  turned  upon  the  fact  that  the  purchasers 
had  by  delay  and  the  course  taken  by  them  put  it  out  of  their 
power  to  say  that  the  vendor  had  waived  his  right  to  rescind. 

It  was  argued  that,  as  the  contract  was  to  be  completed  on 
October  30th,  the  plaintiffs  were  too  late.  I do  not  think  so. 
Time  was  the  essence  of  the  “offer”  only,  and  the  letter  of  October 
30th  shewed  that  time  was  not  regarded  by  the  vendor  as  material. 

The  defendant  pleaded  the  Statute  of  Frauds,  alleging  that  the 
description  of  the  lands  was  insufficient,  but  I think  the  evidence 
clearly  shewed  there  was  nothing  in  that  contention. 

I think  the  plaintiff  in  each  case  is  entitled  to  specific  perform- 
ance, with  costs.  If  the  parties  cannot  agree,  there  may  be  a 
reference  to  the  Master  as  to  the  title,  in  which  event  the  costs  of 
such  reference  will  be  reserved. 


A.  H.  F.  L. 
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[IN  CHAMBERS.] 


Wade  v.  Elliott  et  al. 


Court  of  Appeal — Leave  to  Appeal  Direct  from,  Judgment  at  Trial — Jurisdiction 
— Amount  in  Controversy — 4 Edw.  VII.  ch.  11,  sec.  76  a (O.) 

At  the  time  of  the  commencement  of  an  action  to  declare  void  two  mortgages 
given  to  secure  the  same  debt,  the  amount  of  the  debt  exceeded  $1,000. 
Upon  an  application  by  the  plaintiff  for  leave  to  appeal  direct  to  the  Court 
of  Appeal  from  the  judgment  pronounced  at  the  trial,  it  was  contended  by 
the  defendant  that  pending  the  litigation  moneys  had  been  realized  by  him 
which  reduced  the  claim  below  $1,000,  but  this  was  disputed  by  the 
plaintiff : — 

Held,  that  the  proper  conclusion  was  that  the  matter  in  controversy  in  the 
appeal  exceeded  the  sum  or  value  of  $1,000  exclusive  of  costs,  and  therefore 
there  was  jurisdiction  under  4 Edw.  VII.  ch.  11,  sec.  76  a (O.),  to  make  the 
order  asked  for. 

Motion  by  the  plaintiff  for  leave  to  appeal  direct  to  the  Court 
of  Appeal  from  the  judgment  pronounced  at  the  trial.  The  facts  are 
stated  in  the  judgment. 

The  motion  was  heard  by  Moss,  C.J.O.,  in  Chambers,  on  the 
25th  June,  1907. 

A.  C.  McM aster,  for  the  plaintiff. 

F.  M.  Field,  for  the  defendant  Elliott. 

June  27.  Moss,  C.J.O.: — Mr.  Field,  for  the  defendant,  did  not 
contend  that  the  case  was  not  a proper  one  in  which  to  make  the 
order,  assuming  that  there  is  jurisdiction.  That  depends  on 
whether  an  appeal  would  lie  as  of  right  from  the  decision  of  this 
Court  to  the  Supreme  Court  of  Canada:  4 Edw.  VII.  ch.  11,  sec. 
76  a (O.)* 

The  action  is  by  the  assignee  of  one  James  H.  Drinkwalter, 
under  the  Assignments  and  Preferences  Act,  R.S.O.  1897,  ch.  147, 
and  amending  Acts,  to  declare  void  two  instruments  of  mortgage, 
one  of  chattels  and  the  other  of  realty,  made  by  the  defendant 
Drinkwalter  to  his  co-defendant  Elliott  for  securing  the  same  debt, 


*76 a.  In  any  case  in  which  an  appeal  would  lie  from  the  Court  of  Appeal 
to  the  Supreme  Court  of  Canada  any  party  may  by  consent  or  by  leave  of  the 
Court  of  Appeal,  or  a Judge  thereof,  appeal  to  the  Court  of  Appeal  from  a 
judgment,  order  or  decision  of  a Judge  in  Court  at  the  trial  or  otherwise,  or 
may  apply  for  a new  trial  of  the  action. 
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the  plaintiff  alleging  that  they  were  made  by  way  of  preference, 
with  intent  to  defraud  Drinkwalter’s  other  creditors. 

It  is  admitted  that  at  the  time  of  the  commencement  of  the 
action  the  amount  of  the  indebtedness  secured  by  the  mortgages 
exceeded  $1,000,  but  the  defendant  Elliott  contends  that,  pending 
the  litigation,  moneys  have  been  realized  by  him  which  have 
reduced  the  claim  below  $1,000.  As  to  this  there  is  a dispute, 
the  plaintiff  alleging  that  the  moneys  so  received  represent  part 
of  Drinkwalter’s  estate  for  which  Elliott  must  account  to  the 
plaintiff  if  the  mortgages  are  avoided. 

Upon  the  material  before  me,  and  for  the  purposes  of  this  appli- 
cation, I think  I should  conclude  that  the  matter  in  controversy 
in  the  appeal  exceeds  the  sum  or  value  of  $1,000,  exclusive  of  costs, 
and  that  there  is  jurisdiction  to  make  the  order  asked  for. 

I make  the  usual  order  giving  leave  under  the  statute.  It 
should  contain  a recital  as  in  Mathewson  v.  Beatty  (1906),  8 O.W.R. 
869.*  Costs  as  usual. 


* “ And  it  appearing  that  the  matter  in  controversy  in  the  appeal 
exceeds  the  sum  or  value  of  $1,000  exclusive  of  costs,  and  therefore  that 
an  appeal  would  lie  from  the  decision  of  the  Court  of  Appeal  to  the 
Supreme  Court  of  Canada.” 

E.  B.  B. 


[IN  THE  COURT  OF  APPEAL.] 

C.  A.  Still  v.  Hastings. 

1907 

Malicious  Prosecution — Absence  of  Reasonable  and  Probable  Cause — Functions 

!ay  of  Judge  and  Jury — Disputed  Facts — Nonsuit — New  Trial. 

An  appeal  by  the  defendant  from  the  order  of  a Divisional 
Court,  13  O.L.R.  322,  setting  aside  a nonsuit  and  directing  a new 
trial,  was  heard  by  Moss,  C.J.O. , Osler,  Garrow,  Maclaren,  and 
Meredith,  JJ.A.,  on  the  13th  May,  1907. 

E.  F.  B.  Johnston,  K.C.,  for  the  appellant. 

D.  O’Connell,  for  the  plaintiff,  was  not  called  upon. 

The  Court  dismissed  the  appeal  with  costs,  agreeing  with  the 
conclusion  of  the  Court  below  that  the  case  should  have  been  sub- 
mitted to  the  jury. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

Mercier  v.  Campbell. 

Contract — Sale  of  Land — Statute  of  Frauds — Alternative  Payment  of  Money — 
Validity  of,  in  Part — County  Court  Appeal — Divisional  Court — Juris- 
diction. 

Although  a part 'of  a contract  for  the  sale  and  purchase  of  land  may  not  be 
binding  under  the  Statute  of  Frauds,  another  part  of  it,  if  in  the  alterna- 
tive and  distinct  from  the  agreement  to  purchase — e.g.,  that  either  party 
will  pay  to  the  other  a named  sum  if  he  does  not  fulfil  his  agreement  to 
sell  or  purchase — may,  on  his  refusal  to  do  so,  be  enforced  against  the 
party  refusing. 

Review  of  English  and  American  cases,  etc. 

A Divisional  Court,  being  the  court  of  last  resort  on  appeal  from  a county 
court,  should,  on  such  an  appeal,  give  an  independent  judgment. 

The  Canadian  Bank  of  Commerce  v.  Perram,  31  O.R.  116,  followed. 

Judgment  of  the  County  Court  of  Prescott  and  Russell  reversed  in  part. 


This  was  an  appeal  from  the  County  Court  of  the  United 
Counties  of  Prescott  and  Russell. 


The  action  was  brought  to  recover  the  sum  of  $300  alleged  by 
the  plaintiff  to  be  due  by  the  defendant  under  the  terms  of  the 
agreement  set  out  in  the  judgment  of  the  Divisional  Court,  and 
was  tried  on  the  12th  of  June,  1906,  before  his  Honour,  Judge 
Const antineau,  senior  county  Judge  of  Prescott  and  Russell. 

J . A.  Maclnnes,  for  the  plaintiff. 

C.  G.  O’ Brian,  for  the  defendant. 


The  learned  trial  Judge  found  that  the  agreement  for  the  sale 
of  the  hotel,  etc.,  was  not  sufficient  to  satisfy  the  requirements 
of  the  Statute  of  Frauds,  and,  that  it  was  therefore  insufficient 
to  support  the  promise  by  the  defendant  to  pay  the  $300, 
and  that  the  plaintiff  could  not  succeed,  and  the  action  was 
dismissed.  He  referred  to  the  following  cases  and  authorities: 
Eng.  Ruling  Cases,  vol.  6,  p.  230;  Taylor  on  Evidence,  10th  ed., 
sec.  1027;  Agnew  on  Statute  of  Frauds,  pp.  228,  496;  Dart  on 
Vendors  and  Purchasers,  7th  ed.,  pp.  231,  1070;  Browne  on  Statute 
of  Frauds,  secs.  122,  134,  and  152;  Page  on  Contracts,  secs.  696, 
740;  Buck.v.  Pickwell  (1854),  27  Vt.  157,  at  p.  167;  Stewart  & Son 
v.  Cook( 1903),  118  Ga.  541;  Bishop  on  Contracts,  secs.  164  and  1237 ; 
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Bruckman  v.  Hargadine-McKittrick  Dry  Goods  Co.  (1901),  91  Mo. 
App.  454;  Soles  v.  Hickman  (1852),  20  Pa.  St.  180;  Tomlinson  v. 
Briles  (1884),  101  Ind.  538;  Higham  v.  Harris  (1886),  108  Ind. 
246;  Bleakley  v.  Smith  (1840),  11  Sim.  150;  Ogilvie  v.  Foljambe 
(1817),  3 Mer.  53;  Shardlow  v.  Cotterell  (1881),  20  Ch.  D.  90;  Plant 
v.  Bourne , [1897]  2 Ch.  281;  Hussey  v.  Horne-Payne  (1879),  4 App. 
Cas.,311;  May  v.  Thomson  (1882),  20  Ch.  D.  705;  Queen's  College 
v.  Jayne  (1905),  10  O.L.R.  319;  Valpy  v.  Gibson  (1847),  4 C.B. 
837;  Fessenden  v.  Mussey  (1853),  11  Cush  (Mass.),  127;  Grimman 
v.  Legge  (1828),  8 B.  & C.  324;  Mahalen  v.  Dublin  Chapelizod  Dis- 
tillery Co.  (1877),  Ir.  Rep.  11  C.L.  83;  Kennedy  v.  Lee  (1817),  3 
Mer.  441;  Kenworthy  v.  Scholfield  (1824),  2 B.  & C.  945;  Gault  v. 
Stormont  (1883),  51  Mich.  636;  O'Donnell  v.  Leeman  (1857),  43 
Me.  158;  St.L.  I.  M.  and  S.  Railway  v.  Beidler  ( 1885),  45  Ark.  17; 
The  Trustees  of  the  First  Baptist  Church  of  Itakav.  Bigelow  (1836), 
16  Wend.  (N.Y.)  28;  Elliott  v.  Barrett  (1887),  144  Mass.  256; 
Webster  v.  Brown  (1887),  67  Mich.  328;  Nelson  v.  Shelby 
Man.  and  Imp.  Co.  (1893),  96  Ala.  515;  Kriete  v.  Myer  (1883), 
61  Md.  558;  Wright  v.  Weeks  (1862),  25  N.Y.  153;  Devine 
v.  Griffin  (1854),  4 Gr.  603;  Benjamin  on  Sales,  5th  ed.,  pp.  234, 
249;  McMullen  v.  Heiberg  (1879),  6 L.R.  Ir.  463;  Wood  on  Mer- 
cantile Agreements,  p.  11;  Goodman  v.  Griffiths  (1857),  1 H.  & 
N.  574;  Turner  v.  Lorillard  Co.  (1897),  100  Ga.  645;  Smith  v. 
Shell  (1884),  82  Mo.  215,  at  p.  219;  Story  on  Sales,  4th  ed.,  sec. 
270;  Cooth  v.  Jackson  (1801),  6 Yes.  Jr.  11;  Whitchurch  v.  Bevis 
(1789),  2 Bro.  C.C.  559;  Norton  v.  Preston  (1838),  15  Me.  14; 
Rondeau  v.  Wyatt  (1792),  2 Hen.  Bl.  63;  Jackson  v.  Pierce  (1807), 
2 Johns  (N.Y.),  221;  Kidder  v.  Hunt  (1823),  1 Pick.  (Mass.),  328; 
Rutan  v.  Hinchman  (1863),  30  N.J.L.  255;  Ringer  v.  Holtzclaw 
(1892),  20  S.W.R.  800;  Dung  v.  Parker  (1873),  52  N.Y.  494; 
Dunphy  v.  Ryan  (1885),  116  U.  S.  491,  at  j).  496;  Carrington  v. 
Roots  (1837),  2 M.  & W.  248;  McCollum  v.  Jones  (1827),  Taylor, 
U.C.  442;  Casson  v.  Roberts  (1862),  31  Beav.  613;  Thomas  v. 
Brown  (1876),  1 Q.B.D.  714;  Sutherland  on  Damages,  sec.  280; 
Kraak  v.  Fries  (1892),  21  Sup.  Ct.  D.C.  100;  Rice  v.  Peet  (1818), 
15  Johns  (N.Y.)  502;  Goodrich  v.  Nickols  (1797),  2 Root.  (Conn.) 
498;  Patterson  v.  Cunningham  (1835),  12  Me.  506;  Couch  v. 
Meeker  (1817),  2 Conn.  302;  Newman  v.  Perrill  (1880),  73  Ind. 
153;  Howard  v.  Brower  (1881),  37  Ohio  St.  402;  Weatherly  v. 
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Choate  (1858),  21  Tex.  272;  Mather  v.  Scholes  (1870),  35  Ind.  1; 
Gray  v.  Whitman  (1857),  3 Thomp.  (N.  S.)  157;  Jones  v.  Jones 
(1840),  6 M.  & W.  84;  Raubitschek  v.  Blank  (1880),  80  N.Y. 
478.  Crutchfield  v.  Donathan  (1878),  49  Tex.  691;  Schierman 
v.  Beckett  (1882),  88  Ind.  52;  Gillespie  v.  Battle  (1849),  15  Ala.  276; 
Edelin  v.  Clarkson’s  Executors  (1842),  3 B.  Monroe  (Ky.)  31; 
McGowan  v.  West  (1842),  7 Mo.  569;  Crawford  v.  Morrell  (1811), 
8 Johns  (N.Y.),  253;  Walker  v.  Constable  (1798),  2 Esp. 

659,  1 B.  & P.  306;  Knapp  v.  Carley  (1904),  3 O.W.R.  940;  Hodgins 
v.  McNeill  (1862),  9 Gr.  305;  Tenute  v.  Walsh  (1893),  24  O.R.  309; 
Fry  v.  Lane  (1888),  40  Ch.  D.  312. 
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From  this  judgment  the  plaintiff  appealed  to  a Divisional 
Court,  and  the  appeal  was  argued  on  the  20th  of  November,  1906, 
before  Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 


J.  A.  Macintosh , for  the  appeal.  This  is  not  the  case  of  a 
note  or  memorandum  in  writing  under  the  Statute  of  Frauds. 
The  parties  executed  an  agreement  in  writing  at  the  time  the 
contract  was  made,  and  it  contains  all  the  essentials  of  a good 
and  sufficient  agreement.  The  Statute  of  Frauds  concerns  oral 
contracts  only  and  not  such  as  are  reduced  to  writing  as  here. 
The  defendant  should  not  be  permitted  to  shew  that  any  terms 
have  been  omitted  from  the  written  agreement  except  under  the 
same  circumstances  as  would  entitle  him  to  ask  for  reformation  of 
the  agreement.  Clinan  v.  Cooke  (1802),  1 Sch.  & L.  22  at  p.  39; 
Sivewright  v.  Archibald  (1851),  20  L.J.Q.B.  529  at  p.  531;  Wain 
v.  Warlters  (1804),  5 East  10;  Egerton  v.  Mathews  (1805),  5 East 
307;  Browne  on  the  Statute  of  Frauds,  5th  ed.,  pp.  467,  477,  478, 
481  and  482;  Agnew’s  Statute  of  Frauds,  p.  228;  Benjamin  on 
Sales,  5th  Eng.  ed.,  233.  Whether  there  is  a sufficient  agreement 
under  the  Statute  of  Frauds  or  not  the  agreement  of  the  de- 
fendant to  pay  $300  is  an  independent  alternative  agreement 
not  in  any  way  affected  by  that  statute:  Knapp  v.  Carley,  3 
O.W.R.  940. 

W.  E.  Middleton,  contra.  The  requisites  under  the  Statute  of 
Frauds  are  two — the  contract  and  the  writing.  The  evidence  here 
shews  that  the  whole  contract  was  not  reduced  to  writing,  and 
the  trial  Judge  has  so  found.  Even  the  bargain  was  not  complete. 
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The  deposit  of  $500  was  not  to  be  made  until  “when  Mclnnes 
makes  the  writings.”  The  property  was  subject  to  a mortgage, 
and  the  contract  was  not  to  take  it  freed  from  the  mortgage,  but 
merely  an  equity  of  redemption:  Williston  v.  Lawson  (1891),  19 
S.C.R.  673.  No  license  was  mentioned,  no  mortgage  and  no 
adjustment:  Hussey  v.  Horne-Payne,  4 App.  Cas.  311;  Queen’s 
College  v.  Jayne,  10  O.L.R.  319.  The  contract  cannot  be  amended 
by  adding  to  it  and  enforcing  it  as  a whole;  and,  being  void  as  to 
the  sale  of  the  land,  everything  else  depending  on  that  falls  too, 
and  the  penalty  cannot  be  recovered:  Dart  on  Vendors  and  Pur- 
chasers, 7th  ed.,  229.  In  addition  to  the  cases  referred  to  in  the 
udgment,  I refer  to  Green  v*  Stevenson  (1905),  9 O.L.R.  671.  In 
Knapp  v.  Carley,  3 O.W.R.  940,  relied  on  by  the  plaintiff’s  counsel, 
the  land  was  misdescribed,  and  the  Chief  Justice  of  the-  Common 
Pleas  would  not  alter  that,  but  held  the  defendant  bound  by  the 
penalty,  because  the  contract  in  writing  could  not  be  performed. 
This  Court  here  is  bound  to  give  an  independent  opinion,  as  it  is 
the  last  Court  of  Appeal:  The  Canadian  Bank  of  Commerce  v. 
Perram  (1899),  31  OR.  116. 

Macintosh,  in  reply,  referred  to  Thomas  v.  Brown  (1876), 
1 Q.B.D.  714. 


January  16.  Britton,  J.: — I agree  in  the  conclusion  arrived 
at  by  my  brother  Riddell,  who  has  given  this  case  a great  deal 
of  consideration  and  who  has  dealt  with  it  very  fully. 

The  agreement  sued  upon  by  the  plaintiff — viz.,  the  one  by 
which  defendant  agrees  to  pay  to  plaintiff  $300  if  he  refuses  to 
accept  the  hotel  property,  etc.,  which  the  plaintiff  agreed  to  sell,  is  a 
distinct  alternative  agreement,  not  open  to  any  objection  that 
can  be  raised  under  the  statute  of  Frauds,  and  not  open  to  the 
objection  of  want  of  consideration. 

I have  looked  at  many  of  the  cases  cited  by  the  learned  county 
Judge  in  the  very  full  reasons  given  for  his  judgment,  and  they  are 
authority  for  the  position  taken  by  the  defendant  if  the  contract  was 
not  divisible,  as  I think  this  one  is.  The  plaintiff,  apart  altogether 
from  the  Statute  of  Frauds,  was  not  bound  to  sell.  The  defendant 
was  not  bound  to  buy;  but  if  the  plaintiff  thought  proper  .to  retreat, 
she  was  to  pay  $300;  if  the  defendant  refused  to  buy,  he  was  to 
pay  $300.  The  differences  as  to  the  meaning  of  the  agreement 
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arose  after  the  defendant’s  refusal.  The  promise  to  pay  by  each 
to  the  other,  in  what  I call  the  alternative  agreement,  depended 
simply  upon  a refusal  to  go  on  to  complete  the  agreement  for  sale 
and  purchase.  The  defendant  refused;  he  should  pay  just  as 
the  plaintiff  should  pay  had  she  refused  to  go  on  to  complete  her 
part  of  the  agreement  to  sell. 

If  the  defendant  did  not  refuse  to  carry  out  the  purchase,  but  was 
simply  relieved  from  carrying  it  out  by  reason  of  the  plaintiff  being 
unable  to  make  title  or  by  reason  of  anything  on  the  plaintiff’s  part, 
the  result  would  be  different. 

The  appeal  should  be  allowed,  and  judgment  entered  for  the 
plaintiff  for  $300  and  interest  at  5 per  cent.,  and  costs  of  appeal 
and  of  action. 

Riddell,  J. This  is  an  appeal  from  the  judgment  of  the 
Judge  of  the  county  court  of  the  united  counties  of  Prescott  and 
Russell,  in  a case  tried  by  him  without  a jury. 

The  facts  are  that  the  defendant  desiring  to  purchase  the 
hotel  of  the  plaintiff,  an  agreement  was  arrived  at,  and  reduced 
to  writing,  as  follows: — 

“Memorandum  of  agreement  entered  into  this  8th  day  of  Novem- 
ber, a.d.  1905. 

“Between  Mrs.  Alex.  Mercier,  of  the  township  of  East  Hawkes- 
bury,  conditionally. 

“ The  said  Mrs.  Mercier  agrees  to  sell  the  hotel  property  at  Vank- 
leek  Hill  for  the  sum  of  $5,800,  consisting  of  the  hotel  stand  and 
furnishings,  together  with  double  rig,  bus,  and  harness,  single 
buggy  and  single  harness,  20  bushels  of  oats,  and  two  tons  of  hay, 
which  said  agreement  depends  upon  whether  Mr.  Carkner  takes 
the  farm  recently  sold  to  said  Campbell  back,  according  to  the 
understanding  between  Campbell  and  Carkner. 

“ In  case  that  Carkner  takes  the  farm,  as  per  the  aforesaid  under- 
standing, then  in  such  event  Campbell  takes  the  hotel  stand  and 
property  without  doubt. 

“And  in  case  Mrs.  Mercier  refused  to  carry  out  the  sale  of  the 
property  as  aforesaid,  she  will  have  to  pay  to  said  Campbell  the 
sum  of  $300. 

“And  in  said  case  Campbell  refuses  to  carry  out  the  part  assigned 
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to  him  in  accepting  the  title  to  said  property,  he  will  have  to  pay 
Mrs.  Mercier  a like  sum  of  $300. 

“Campbell  is  to  make  a deposit  of  $500  to  bind  the  bargain 
when  Mclnnes  makes  the  writings. 

“And  for  the  due  fulfilment  of  this  agreement,  each  of  said 
parties  hereby  bind  themselves  and  legal  representatives. 

“In  witness  whereof  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals. 


“Signed,  sealed,  and  delivered 
in  the  presence  of 

“(Sgd.) 

John  Shields.” 


“ (Sgd.)  Philomene  Mercier. 

By  her  agent, 
his 

“ (Sgd.)  Alexander  X Mercier. 

mark. 

“ (Sgd.)  Fred.  Campbell. 


The  defendant  insisted  on  a term  that  if  for  any  reason  the 
plaintiff  did  not  carry  out  her  agreement  to  sell,  she  should  pay 
him  $300;  the  plaintiff  agreed  to  do  so,  and  to  have  a clause  in- 
serted in  the  agreement  accordingly,  upon  condition  that  the 
defendant  should  make  a similar  agreement  on  his  part.  This 
accounts  for  the  clauses  in  the  agreement  providing  for  the  pay- 
ment of  $300  under  certain  circumstances. 

The  condition  that  Carkner  should  take  back  his  farm  was  ful- 
filled, but  the  defendant  refused  to  accept  the  title  or  do  anything 
toward  carrying  out  the  purchase. 

The  plaintiff  did  not  attempt  to  enforce  the  agreement  by  an 
action  for  specific  performance,  but  brought  an  action  in  the  county 
court  for  the  $300. 

The  learned  county  court  Judge  decided  (1)  that  the  contract 
for  the  sale  of  the  land  was  not  enforceable,  by  reason  of  the  pro- 
visions of  the  Statute  of  Frauds;  and  (2)  that  as  the  agreement 
to  pay  the  sum  of  $300  was  in  the  same  contract,  and  an  alternative 
agreement,  it  could  not  be  enforced.  He  has  given  his  reasons  at 
great  length  in  a written  judgment  shewing  unbounded  industry 
and  care. 

As  we  are  the  Court  of  last  resort  in  this  matter,  we,  at  the 
hearing,  called  for  argument  upon  the  question  aS  to  whether  we 
were  bound  by  .the  decision  of  a Divisional  Court,  it  appearing  to 
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us  that  a decision  of  the  Common  Pleas  Division  hereafter  to  be  D.  C. 
referred  to  might  govern  the  case.  1907 

Mr.  Macintosh  argued  that  we  were  so  bound,  citing  the  Ontario  Mercier 
Judicature  Act,  sec.  81  (2),  Holmested  & Langton,  3rd  ed.  p.  140,  Campbell 
but  said  he  had  not  found  any  decision  in  that  sense.  We  have  

Riddell,  J. 

not  found  any. 

Mr.  Middleton  cited  the  case  of  The  Canadian  Bank  of  Com- 
merce v.  Perram,  31  O.R.  116,  in  which  a Divisional  Court,  sitting, 
as  we  are,  in  appeal  from  a county  court,  refused  to  be  governed 
by  previous  decisions,  and  held  that  the  Court  was  bound  to  exer- 
cise an  independent  judgment.  Other  cases  were  cited,  decided 
under  the  Railway  Act,  more  or  less  applicable. 

I think  we  must  give  an  independent  judgment,  and  adopt  the 
decision  in  31  O.R.  Any  other  conclusion  would  lead  to  a dilemma 
similar  to  that  which  has  amused  students  for  twenty  centuries 
and  more.  The  ancient  Cretan  who  asserted  so  stoutly  that 
“ Cretans  are  alway  liars, ” was  proved  to  be  lying,  whether  he 
told  the  truth  or  not.  So,  on  the  plaintiff’s  contention,  we  are 
reduced  to  the  paradox  that,  if  we  are  bound  by  a Divisional 
Court  judgment,  we  are  bound  by  that  in  31  O.R.  to  hold  that 
we  are  not  bound.  On  principle,  however,  I am  of  the  opinion 
that  the  section  cited  does  not  refer  to  a court  of  final  appeal. 

It  is  necessary  to  consider  the  case  without  regard  to  the  decision 
just  referred  to. 

As  to  the  first  point  decided  by  the  learned  county  court  Judge, 

I agree  in  his  conclusion,  and  to  the  many  cases  cited  and  con- 
sidered by  him  simply  add  Williston  v.  Lawson , 19  S.C.R.  673,  and 
Green  v.  Stevenson , 9 O.L.R.  671. 

The  second  point,  however,  cannot  be  so  easily  disposed  of. 

The  judgment  goes  through  a very  large  number  of  text -books  and 
decisions,  chiefly  American,  and  the  conclusion  is  reached  that  the 
law  is  correctly  stated  in  Browne  on  the  Statute  of  Frauds,  sec.  152, 
as  follows : — 

“A  class  of  contracts  . . . , namely,  those  in  which  a party 

promises  to  do  one  of  two  or  more  things,  the  statute  applying  to 
one  of  the  alternative  engagements,  but  not  to  the  others,  is  some- 
times referred  to  the  head  of  contracts  in  part  affected  by  the 
statute.  . . . It  is  manifest  that  of  such  alternative  engage- 

ments, no  action  will  lie  upon  that  one  which,  if  it  stood  alone, 
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could  be  enforced  as  being  clear  of  the  Statute  of  Frauds,  because 
the  effect  would  be  to  enforce  the  other;  namely,  by  making  the 
violation  of  it  the  ground  of  action.” 

A somewhat  similar  statement  of  the  law  is  to  be  found  in 
Sutherland  on  Damages,  sec.  280. 

The  case  of  Knapp  v.  Carley,  3 O.W.R.  940  (the  decision  of  the 
Common  Pleas  Divisional  Court  first  referred  to  above)  having 
been  brought  to  the  attention  of  the  trial  Judge,  he  says: — 

“The  plaintiff’s  counsel,  however,  called  my  attention  to  several 
cases  which  he  claimed  favoured  his  own.  But,  on  perusal  of 
them,  I found  that  they  all,  with  the  exception  of  one,  related  to 
contracts  partly  or  entirely  executed  on  one  side,  and,  therefore, 
had  no  application  to  the  present  action.  The  excepted  one  is 
Knapp  v.  Carley,  3 O.W.R.  940,  and  I admit  that  there  are  certain 
dicta  in  that  case  which  would  seem  to  uphold  the  counsel’s  con- 
tention, but,  after  all,  the  only  point  really  decided  there  was  that 
the  $200  paid  into  court  were  liquidated  damages,  and  that  the 
stipulation  in  the  contract  for  the  payment  of  that  sum  was  not 
to  be  considered  in  the  nature  of  a penalty.  It  is  possible  also 
that  the  language  of  the  learned  Chief  Justice  was  not  correctly 
reported.  Had  it  been  the  intention  of  the  Court  to  establish  a 
new  principle  that  would  clash  with  all  the  English  and  American 
authorities,  no  doubt  the  case  would  have  been  thought  of  such 
great  importance  that  it  would  have  been  reported  in  the  official 
reports.’ 

If  we  found  that  Knapp  v.  Carley  did  clash  with  all  the  English 
authorities,  it  would  be  our  duty  not  to  follow  it.  It,  therefore, 
is  necessary  to  examine  the  authorities. 

• Browne’s  statement  of  the  law,  cited  above,  is  based  upon  the 
following  cases: — 

Goodrich  v.  Nichols  (1797),  2 Root  (Conn.),  498,  Supreme  Ct.  of 
Connecticut,  Litchfield  Co.  This  was  an  action  in  which  the  plain- 
tiff declared  that  defendant  had  agreed  to  sell  certain  lands,  etc.,  or 
forfeit  £100;  and  claimed  the  £100.  At  the  trial  plaintiff  offered 
parol  evidence  to  prove  the  contract.  But  the  Court  held  the 
“evidence  not  admissible.  An  agreement  to  convey  lands  may 
not  be  proved  by  parol  evidence,  nor  may  an  agreement  to  forfeit 
£100  upon  a failure  to  execute  a conveyance  pursuant  to  such  an 
agreement  be  proved  by  parol.” 
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It  will  be  seen  that  this  was  a decision  upon  evidence  only,  and 
that  it  does  not  support  the  proposition  based  upon  it  in  subse- 
quent decisions.  No  doubt  the  Court  decided  that  an  agreement 
to  forfeit  £100  was  a contract  within  the  statute,  but  that  is  the 
whole  effect  of  the  decision.  Indeed,  it  seems  to  me  rather  to  tell 
the  other  way.  Had  it  occurred  to  counsel  that  such  an  agree- 
ment was  not  enforceable  even  if  properly  proved,  there  would 
probably  have  been  a demurrer;  instead  of  this,  a plea  of  non 
assumpsit  was  entered,  and  issue  to  the  jury.  And  at  the  trial 
we  do  not  find  a demurrer  ore  tenus,  or  any  expression  of  opinion 
that  the  agreement  was  not  enforceable  because  the  alternative 
was  not. 

Van  Alstine  v.  Wimple  (1825),  5 Cowper  (N.Y.)  162.  Plaintiff 
owned  certain  land;  it  was  sold  by  the  sheriff  on  ft.  fa.  to  O.;  before 
conveyance  plaintiff,  defendant,  and  0.  agreed  that  O.  should 
relinquish  his  purchase  to  defendant,  and,  after  obtaining  his  deed 
from  the  sheriff,  convey  to  defendant.  Defendant  agreed  to  pay 
plaintiff  $600,  of  which  he  paid  $200  down.  Plaintiff  was  to  have 
two  years  to  redeem  the  land  by  repaying  the  $200,  with  interest, 
and  if  this  were  not  done,  the  defendant  was  to  pay  to  the  plaintiff 
the  remaining  $400.  Defendant  gets  his  conveyance,  and  sells 
the  land  for  $600.  Plaintiff  sues  for  the  $400  balance. 

Held,  he  could  not  recover  by  reason  of  the  Statute  of  Frauds, 
and  also  that  there  was  no  consideration  for  the  promise.  And  it 
was  added:  “If  part  of  an  entire  promise  be  void  by  the  Statute 
of  Frauds,  the  whole  is  void”:  p.  164.  And  it  is  further  said:  “If 
the  plaintiff  has  any  remedy,  it  must  be  in  equity:”  p.  165. 
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It  will  be  seen  that  this  case — whether  well  or  ill  decided,  I do 
not  pause  to  consider — gives  no  support  to  the  proposition  of  law 
for  which  it  is  cited.  The  English  cases  cited  are:  Lord  Lexington 
v.  Clarke  (1539),  2 Ventr.  223,  and  Chater  v.Becket  (1797),  7 T.R. 
201,  which,  of  course,  decide  that  if  there  be  an  entire  contract,  and 
part  of  it  be  void  by  the  Statute  of  Frauds,  the  whole  is  void — a 
proposition  no  one  disputes. 

Rice  v.  Peet  (1818),  15  Johns.  N.Y.  503.  Upon  a parol  agree- 
ment for  exchange  of  lands,  the  plaintiff  delivered  to  the  defendant 
the  promissory  note  of  a third  party,  to  be  forfeited  in  case  of 
plaintiff’s  non-Compliance  with  the  agreement.  The  plaintiff  did 
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not  comply;  the  defendant  received  the  proceeds  of  the  note;  the 
plaintiff  sued  for  this  sum. 

Held,  that  he  might  recover  the  amount  from  the  defendant, 
the  delivery  of  the  note  being  without  consideration:  “the  con- 
tract for  the  exchange  of  the  farms  was  void  by  the  Statute  of 
Frauds,  being  by  parol  only:”  p.  503.  We  shall  see  that,  by  the 
English  authorities,  a contract  of  this  kind  is  not  void,  and  will, 
so  long  as  the  vendor  is  willing  to  convey  and  has  not  cancelled 
the  contract,  form  a good  consideration  for  a note:  see  Jones  v. 
Jones,  6 M.  & W.  84,  infra. 

Patterson  v.  Cunningham  (1835),  12  Me.  506.  Verbal  agree- 
ment to  convey  land  or  pay  $300  in  money.  Held  by  the  Supreme 
Court  of  Maine  that  this  promise  could  not  be  enforced  at  law, 
being  within  the  Statute  of  Frauds.  The  promise  being  in  the 
alternative  does  not  exempt  it  from  the  operation  of  the  statute. 

This  decision  purports  to  be  based  upon  the  cases  in  2 Ventr. 
223  and  7 T.R.  201,  already  referred  to,  which,  as  is  pointed  out  in 
Rand  v.  Mather  (1853),  11  Cush.  (Mass.)  1,  do  not  at  all  support 
any  such  proposition. 

Howard  v.  Brower,  37  Ohio  St.  402.  A verbal  promise  in  the 
alternative  to  compensate  a party  by  will,  either  in  land  or  in 
money,  is  within  the  statute,  upon  the  principle  that  the  contract 
is  entire. 

Browne,  however,  calls  attention  to  the  case  of  Couch  v.  Meeker 
2 Conn.  302,  in  which  A.  gave  his  note  to  B.  upon  condition  that 
“A.  having  this  day  bargained  his  . . . farm  to  B.  Now  if  A. 
stands  to  the  bargain,  the  note  is  to  be  void;  if  not,  it  is  to  stand 
in  full  force.”  The  jury  found  for  the  plaintiff,  and  this  verdict 
was  allowed  to  stand,  though  admittedly  the  contract  for  the  sale 
of  the  land  could  not  have  been  enforced. 

Sutherland,  sec.  280,  cites  Newman  v.  Perrill,  73  Ind.  153, 
which  was  the  case  of  a contract  by  which  the  defendant  agreed 
to  sell  to  the  plaintiff  certain  land  in  case  the  land  had  not  been 
previously  disposed  of  by  his  (the  defendant’s)  agent,  and  the  de- 
fendant was  to  forfeit  the  sum  of  $1,000  to  the  plaintiff  “Should 
the  said  P.  fail  to  comply  with  the  above  contract.”  While 
there  is  some  discussion  as  to  the  Statute  of  Frauds,  the  only 
point  decided  is  that  this  sum  was  a penalty,  and  that  N.  could 
recover  only  by  shewing  a failure  to  perform  and  a loss  resulting, 
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and  (p.  158)  it  was  held  he  had  failed  even  to  aver  that  the 
land  had  not  been  previously  disposed  of  by  the  agent  and  there- 
fore had  not  established  a breach  of  the  contract. 

Scott  v.  Bush  (1873),  26  Mich.  418.  “A  verbal  agreement  for 
the  purchase  of  lands,  with  a stipulation  that  money  paid  down 
may  be  retained  as  stipulated  damages  if  the  purchaser  fails  to 
complete  the  bargain,  is  all  a single  contract,  and  void  under  the 
Statute  of  Frauds.”  The  decision  that  the  money  could  be  recovered 
back  proceeded  upon  the  ground  that  there  was  no  consideration, 
and  apparently  also  that  the  contract  was  entire,  and  so  was  void 
under  the  statute. 

Weatherley  v.  Choate,  27  Tex.  272.  A note  put  up  as  a forfeit 
to  secure  the  performance  of  a verbal  sale  of  land  is  wanting  in 
consideration,  and  could  not  constitute  a cause  of  action. 

This  last  case  is  like  Kraak  v.  Fries,  21  Sup.  Ct.  D.C.  100,  where 
a cheque  was  deposited  in  much  the  same  way,  and  it  was  held 
that  the  verbal  contract  was  totally  void.  The  cheque  was  given 
to  secure  a void  agreement;  in  other  words,  of  no  agreement  at 
all,  and  hence  it  was  equally  void  as  without  consideration.  The 
cases  in  Browne  were  relied  upon,  and  also  the  case  of  Levy  v. 
Brush  (1871),  45  N.Y.  589,  said  to  be  approved  of  in  Howland  v. 
Blake  (1878),  97  U.S.  624. 

But  Levy  v.  Brush  dealt  with  a sale  of  land  entirely,  and  is  not 
in  point,  and  it  is  approved  of  in  the  case  in  97  U.S.  628  only  as 
deciding  that  a naked  promise  by  parol  by  one  person  to  buy 
land  in  his  own  name,  pay  for  the  land  with  his  own  money, 
and  hold  them  for  the  benefit  of  another,  cannot  be  enforced  in 
equity,  and  is  void. 

Mather  v.  Scholes,  35  Ind.  1,  goes  the  full  length  contended  for 
by  the  defendant  here,  but  the  decision  is  based  upon  Browne 
and  the  cases  in  2 Root  and  12  Maine. 
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I have  gone  over  with  care  all  the  cases  cited  by  the  learned 
county  court  Judge  and  those  cited  by  Mr.  Middleton,  and  many 
more;  and  I find  that  all  the  American  cases  depend  either  (1)  upon 
the  principle  that,  if  part  of  an  entire  contract  is  void,  the  whole 
is  void;  or  (2)  that  a note  or  promise  given  for  payment  if  the 
defendant  omits  to  carry  out  a contract  void  by  the  Statute  of 
Frauds  is  not  enforceable  for  want  of  consideration  ; or  (3)  the 
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supposed  principle  that  in  a case  of  alternative  promises,  if  one 
cannot  be  enforced,  the  other  cannot  be  enforced. 

The  many  cases  decided  upon  the  first  principle — which  is  un- 
doubted— so  far  as  they  are  in  point  and  adverse  to  the  plaintiff 
here,  depend  upon  a misunderstanding  of  what  was  actually  decided 
in  such  cases  as  Lord  Lexington  v.  Clark , 2 Ventr.  223,  and  Chater 
v.  Beckett,  7 T.R.  201.  In  these  cases  there  was  an  agreement  to 
pay  two  sums,  such  agreement  being  based  upon  one  consideration. 
The  contract  was,  therefore,  entire,  and  it  was  held  that  if  one  of 
these  payments  could  not  be  enforced,  neither  could  the  other. 

Lord  Kenyon,  C.J.,  in  the  latter  case,  says,  p.  204:  “ The  promise, 
therefore,  was  certainly  void  by  the  Statute  of  Frauds;  and  the 
agreement  being  entire,  the  plaintiff  cannot  now  separate  it  and 
recover  on  one  part  of  the  agreement,  the  other  being  void.  And 
Grose,  J.:  “It  was  one  undivisible  contract.” 

But  all  the  authorities  are  to  the  effect  that  if  the  contract  be 
not  entire,  there  is  no  reason  why  part  of  it  cannot  be  enforced, 
though  the  other  part  may  be  void  by  the  common  law  or  by 
statute.  Such  a case  is  Wood  v.  Benson  (1831),  2 Cr.  & J.  94. 

Bayley,  B.,  at  pp.  99,  100,  points  out  that  it  is  perfectly  clear 
that  a contract  may  be  void  in  part  and  good  in  part;  and  if  you 
can  separate  the  good  part  from  the  bad,  the  good  part  may  be 
enforced:  see  also  Mann  v.  Nunn  (1874),  43  L.J.C.P.  241. 

It  seems  to  me  clear  that  the  promise  of  the  defendant  to  pay 
the  sum  of  $300  if  he  should  not  carry  out  his  agreement  is  distinct 
from  the  agreement  to  purchase;  it  is  an  alternative.  This  being 
the  state  of  matters,  such  cases  as  Mayfield  v.  Wadsley  (1824), 
3 B.  & C.  357;  Kerrison  v.  Cole  (1807),  8 East  231 ; Green  v.  Sadding- 
ton  (1857),  7 E.  & B.  503;  Jeaker  v.  White  (1851),  6 Ex.  873; 
Morgan  v.  Griffiths  (1871),  L.R.  6 Ex.  70;  Boston  v.  Boston, 
[1904]  1 K.B.  124,  apply. 

And  that  it  makes  no  difference  that  all  the  agreements  appear 
in  the  same  document,  Kerrison  v.  Cole,  8 East,  231,  is  ample 
authority,  if  any  is  needed. 

In  Green  v.  Saddington,  7 E.  & B.  503,  the  facts  were: 

Plaintiff  and  defendant  agreed  orally  that  plaintiff  should  pay 
£37  for  the  interest  of  defendant  in  certain  premises,  and  defendant 
should  return  £10  if  plaintiff  were  refused  a license  to  use  these 
premises  as  a slaughter  house.  The  £37  was  paid,  the  license  re- 
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fused,  and  the  defendant  refused  to  pay  the  £10.  Upon  action  D-c* 
brought,  the  Court  of  Queen's  Bench,  Erie  and  Wightman,  JJ.,  1907 
Crompton,  J.,  not  concurring,  held  that  the  plaintiff  could  recover,  Mercier 

though  the  contract  was  not  in  writing.  Campbell. 

The  defendant  contended  that  the  whole  contract  was  for  the  _.77~  t 

Riddell,  J. 

sale  of  an  interest  concerning  land,  and  void  for  want  of  writing, 
but  the  Court  did  not  accede  to  this  argument,  saying  (p.  508): 

“The  whole  of  the  promise  now  sued  on  is  for  money,  viz.,  £10," 

“A  separate  promise,"  and  therefore  “appears  to  us  not  to  be 
within  the  Statute  of  Frauds." 

Crompton,  J.,  did  not  concur,  as  he  was  “disposed  to  think 
that  there  was  only  one  indivisible  contract:  " p.  509. 

It  is  true  that  the  Court  in  Ronayne  v.  Sherrard  (1877),  I.R.  11 
C.L.  146,  said  that  this  case  does  not  support  the  marginal 
note,  but  the  authority  of  the  case  itself  is  not  questioned. 

In  Mayfield  v.  Wadsley,  3 B.  & C.  357,  there  was  a conditional 
agreement  for  the  purchase  of  crops  .by  an  intending  incoming 
tenant  in  the  event  of  his  obtaining  the  land.  This  was  held  to 
be  a distinct  contract  from  the  contract  to  have  the  land. 

Here  A.  was  tenant,  and  had  sown  40  acres  of  wheat.  B.  desired 
to  become  tenant  after  him;  A.  met  B.  and  told  him  that  if  he  did 
not  buy  the  wheat,  he  should  not  have  the  land.  B.  said  he  would 
take  it;  and  the  decision  was  as  stated. 

In  Boston  v.  Boston , [1904]  1 K.B.  124,  an  agreement  was  alleged 
by  the  defendant,  a wife,  that  she  would  pay  the  plaintiff,  her  . 
husband,  the  purchase  money  of  an  estate  if  he  would  buy  and 
pay  for  it. 

Collins,  M.R.,  at  p.  127,  says:  “Undoubtedly  the  wife  promised 
that  if  the  husband  bought  Charlwood,  she  would  in  that  case 
repay  him  the  amount  of  the  purchase  money;  but  it  is  no  part  of 
the  contract  that  he  is  to  buy  the  house;  and  that  being  so,  the 
contract  does  not  embrace  an  interest  in  land." 

I do  not  see  much  difference  between  money  promised  to  be 
paid  if  one  does,  and  money  promised  to  be  paid  if  one  does  not, 
buy  property. 

The  case  nearest  the  present  that  I have  found  is  Jeakes  v.  White 
(1851),  6 Ex.  873.  In  this  case  there  was  an  oral  agreement  that 
the  plaintiff  should  advance  £2,000  upon  the  security  of  land  of 
the  defendant  upon  a mortgage;  the  defendant  agreed  to  pay  the 
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plaintiff  the  expenses  he  might  be  put  to  in  case  the  loan  should 
go  off  by  reason  o the  defendant  changing  his  views  or  of  the  / 
defectiveness  of  the  defendant’s  title. 

The  defendant  failed  to  make  out  a good  title,  and  plaintiff 
refused  to  advance  money,  and  brought  action,  but  it  was  held 
that  the  agreement  was  not  within  the  Statute  of  Frauds,  and  a 
verdict  was  supported.  The  point  of  the  application  of  this  case 
is  that  the  contracts  to  loan  money  and  to  pay  the  expenses  were 
entirely  separate. 

Compare  these  with  Harman  v.  Reeve  (1856),  18  C.B.  587.  A 
case  of  selling  a mare  and  foal  and  keep  and  feed  the  same,  and 
keep  and  feed  another  mare  and  foal  belonging  to  the  defendant, 
for  £30. 

Crowder,  J.,  p.  588,  asks:  “ There  was  no  specific  sum  fixed  as 
to  the  price  of  the  mare  and  foal?  A.  No.” 

Williams,  J.,  at  p.  596:  “The  price  being  indivisible,  the  con- 
tract is  indivisible  also,  and,  therefore,  it  is  declared  on  as  an  entire 
contract,  and  does  not  come  within  the  cases  of  divisible  contracts. 

. . . The  unity  of  price  makes  it  an  entire  contract.  . . . 

This  contract,  being  entire,  cannot  be  enforced.” 

Crowder,  J.,  at  p.  598:  “It  is  an  entire  contract.” 

As  to  the  decision  in  several  American  cases,  such  as  some  of 
those  already  cited  and  De  Beerski  v.  Paige  (1867),  36  N.Y.  537, 
that  the  contract  to  buy  is  void,  and,  therefore,  there  can  be  no 
consideration,  this  decision  depends  upon  the  want  of  discrimina- 
tion in  the  use  of  the  words  “ void  ” and  “voidable.”  It  is  thoroughly 
established  that  a contract  such  as  this  is  only  voidable,  and  may, 
if  a consideration  be  necessary,  be  ample. 

The  learned  Judge  below  seems  to  consider  that  there  is  a 
difference  in  principle  between  a promissory  note  and  an  express 
promise  to  pay  in  some  other  written  form.  The  only  difference 
is  that  a promissory  note  imports  a consideration,  while  an  ordi- 
nary simple  contract  does  not.  But  that  simply  shifts  the  onus  of 
proof,  and,  upon  the  facts  being  established,  the  same  principles 
govern  in  the  one  case  .as  in  the  other.  Moreover,  in  this  con- 
tract we  have  a seal  and  a consideration  is  equally  inferred  in 
a specialty  as  in  a note. 

In  Jones  v.  Jones,  6 M.  & W.  84,  9 L.J.  Ex.  N.S.  178,  55  R.R. 
521,  the  plea  to  an  action  of  debt  by  the  payee  against  the  maker 
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of  a promissory  note,  payable  on  demand,  was  that  the  note  was 
given  as  and  for  the  purchase  money  to  be  paid  to  the  plaintiff 
for  land  agreed  to  be  sold  by  the  plaintiff  to  the  defendant,  and 
that  no  memorandum  or  note  of  the  contract  in  writing  had  been 
signed,  and  that  there  was  not  any  consideration  or  value  for  the 
making  or  payment  of  the  note  except  as  aforesaid.  This  was  held 
bad  on  general  demurrer. 

It  was  argued  that  there  was  no  valid  agreement  to  satisfy  the 
Statute  of  Frauds,  and  that  the  action  was,  in  effect,  to  enforce 
an  agreement  in  breach  of  the  statute;  that  the  contract  was 
wholly  executory;  and  that  the  action  was,  in  truth,  to  recover 
the  purchase  money  of  an  estate,  and  what  the  estate  was,  had  to 
be  proved  by  parol.  It  was  argued  for  the  plaintiff  that  the  failure 
of  consideration  must  consist  in  the  parol  agreement,  and  a refusal 
to  convey  in  pursuance  of  it. 

Lord  Abinger,  C.B.,  giving  the  judgment  of  the  Court,  says 
(p.  88):  “It  is  clear  that  this  is  a case  where  the  parties  have  paid 
their  money  down,  or,  what  is  equivalent,  given  a promissory  note, 
payable  on  demand,  for  a future  conveyance.  Can  anybody  say 
they  are  not  bound  to  pay  it,  unless  they  shew  that  the  plaintiffs 
have  refused  to  execute  that  conveyance?”  And  it  was  held  that 
the  plea  was  insufficient. 

In  Spiller  v.  Westlake  (1831),  2 B.  & Ad.  155,  an  action  upon  a 
promissory  note,  the  plaintiff  proved  the  note,  and  it  was  con- 
tended by  the  defendant  that  there  was  no  consideration  for  the 
note,  inasmuch  as  the  money  for  which  it  was  drawn  was,  by  agree- 
ment, to  be  paid  in  consideration  of  the  plaintiffs  executing  a con- 
veyance, which  they  had  not  done. 

Parke,  B.  (than  whom  no  greater  master  of  the  common  law, 
perhaps,  ever  sat  upon  any  bench),  said  (p.  157):  “I  incline  to 
think  that  the  defence  to  this  action  would  have  been  maintainable 
if  the  circumstances  had  been  such  that  the  defendant,  having  paid 
the  £200  as  a deposit,  would  have  been  entitled  to  recover  it  back, 
but  it  is  perfectly  clear  that  he  could  not  have  been  so  entitled  as 
long  as  the  contract  remained  open.  Now,  here  the  contract  re- 
mained open  at  the  time  when  the  action  commenced,  for  the 
plaintiffs  agreed  only  to  convey  the  estate  subject  to  the  two  mort- 
gages. They  never  were  bound  to  convey  the  legal  estate  to  the 
defendant,  but  merely  the  equity  of  redemption;  and  that  they 
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never  had  refused  to  convey.”  The  plaintiffs  were  not  in  this  case 
in  a position  to  convey  the  legal  estate,  but  apparently  they  were 
willing  to  convey  what  estate  they  could,  and  what  they  had  agreed 
to  convey,  and  the  defendant  declined  to  accept  this. 

The  difference  between  such  cases  as  these  and  that  of  Fraser 
v.  Ryan  (1897)  , 24  A.R.  441,  in  our  own  Court  of  Appeal,  is  obvious. 
In  the  latter  case  the  plaintiff  had  himself  cancelled  the  contract, 
and,  after  such  cancellation,  it  was  held  that  he  could  not  enforce 
payment  of  a promissory  note  which  had  been  given  him  as  part 
of  the  deposit.  Of  course,  the  contract  was  at  an  end  for  all  pur- 
poses, and  could  no  longer  be  set  up  as  consideration.  The  cash 
deposit  also  in  this  case,  might  have  been  recovered  back  by  the 
purchaser  had  it  not  been  for  the  dual  character  of  such  a deposit 
which  is  discussed  in  the  case  and  the  cases  there  cited . 

The  last  matter  to  be  considered  is  the  doctrine  that  in  the 
case  of  alternative  promise,  if  one  cannot  be  enforced,  neither  can 
the  other.  I find  absolutely  no  trace  of  any  such  doctrine  in  the 
cases  in  England  or  in  Ontario.  I have  examined  text -book  after 
text -book,  and  find  no  suggestion  of  such  a principle.  The  case 
must,  one  would  think,  necessarily  have  arisen  and  been  decided 
if  it  had  been  thought  that  there  was  any  foundation  for  even  an 
argument.  The  contrary  is,  I think,  laid  down  in  Stevens  v.  Webb 
(1835),  7 C.  & P.  60,  in  which  the  Court  holds  that  if  an  agreement 
is  in  the  alternative,  and  one  branch  of  the  alternative  cannot  by 
law  be  performed,  the  party  is  bound  to  perform  the  other. 


At  p.  62,  per  Parke,  B.,  the  lawT  is,  that,  if  an  agreement  is  in 
the  alternative,  and  one  branch  of  the  alternative  cannot  be  per- 
formed, the  party  is  bound  to  perform  the  other. 

In  that  case  the  agreement  was:  “In  consideration  of  the  dis- 
charge of  the  defendant,  I hereby  undertake  to  pay  £35  on  Wednes- 
day next,  or,  in  default  thereof,  to  surrender  him  to  the  sheriff  in 
this  action:”  p.  60.  The  defendant  tendered  himself  to  the  sheriff, 
who  could  not  retake  him  without  being  liable  to  an  action.  It 
was  held  that  the  £35  must  be  paid. 

In  this  and  the  following  case  it  will  be  seen  that  the  sheriff 
could  not  under  the  practice  legally  retake  the  prisoner,  and,  there- 
fore, the  Court  held  that,  as  the  one  promise  could  not  be  per- 
formed, the  alternative  became  absolute.  Such  cases  must  be  care- 
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fully  distinguished  from  such  as  Lowe  v.  Peers  (1768),  4 Burr.  2225, 
noted  below. 

In  Da  Costa  v.  Davis  (1798),  1 B.  & P.  242,  which  was  an  action 
of  debt  upon  a bond  conditioned  to  pay  £730,  or  to  surrender  one 
Edward  May  to  the  plaintiff,  that  he  might  be  taken  in  execution, 
it  was  held  that  Edward  May  could  not  lawfully  under  the  prac- 
tice be  surrendered;  and,  therefore,  the  payment  must  be  made. 

Wharton  v.  King  (1831),  2 B.  & Ad.  528,  an  award  was 
made  whereby  the  defendant  was  directed  to  pay  the  amount  due 
upon  a judgment,  or  cause  satisfaction  to  be  entered  up  on  that 
judgment,  or  pay  a certain  sum.  It  was  pleaded  in  an  action  for 
the  amount  that  no  such  judgment  existed,  and,  therefore,  the 
defendant  could  not  pay  the  amount  thereof,  nor  could  he  cause 
satisfaction  to  be  entered  on  the  roll.  But,  on  demurrer,  it  was 
held  that,  this  alternative  being  impossible,  he  must  pay  the  stated 
sum. 

In  More  and  Baker  v.  Morecomb  (1602),  Cro.  El.  864,  it  was  said: 
“If  one  be  obliged  to  make  such  an  assurance  of  such  land,  as  the 
counsel  of  the  obligee  before  such  a day  shall  advise,  or  to  pay 
there  and  then  £100  if  the  counsel  devise  ( sic  qu.  advise)  not  any 
assurance,  he  ought  to  pay  the  £100.” 

• See  also  Studholm  v.  Mandell  (1697),  1 Ld.  Raym.  279; 
Mcllquham  v.  Taylor,  [1895]  1 Ch.  53;  Baily  v.  De  Crespigny  (1869), 
L.R.  4 Q.B.  180;  at  p.  185,  per  Hannen,  J.;  and  the  older  cases, 
Basket  v.  Basket  (1677),  2 Mod.  200,  and  Laughter’s  Case  ( 1595),  5 
Co.  21  h. 

It  may,  of  course,  be  thought  that  the  present  is  not  a case 
where  the  covenants  are  strictly  alternative,  but  that  it  is  rather 
like  Deverill  v.  Burnell  (1873),  L.R.  8 C.P.  475,  where  the  principle 
is  laid  down  that  if  one  promise — not  to  do  A or  B — but  to  do  A, 
and  if  A be  not  performed,  then  to  do  B,  this  is  not,  strictly  speak- 
ing, alternative.  In  such  a case  the  promisor,  having  neglected  to 
do  A,  becomes  liable  to  do  B,  and  the  damages  are  assessed  upon 
the  breach  of  B — he  cannot  adopt  the  less  burdensome  alternative 
for  the  purpose  of  fixing  the  damages.  This  was  the  case  of  a promise 
by  the  defendant  to  deliver  certain  promissory  notes  (which  were 
worthless),  and  if  he  did  not  deliver  them,  to  pay  the  face  value, 
£107.  Not  delivering  the  notes,  it  was  held  that  he  must  pay 
the  £107,  and  not  simply  nominal  damages. 
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V. 

Campbell. 
Riddell,  J. 
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This  last  case  seems  to  be  an  authority  against  the  defendant 
here.  No  one  would  argue  that  there  was  any  way  whereby  the 
defendant  in  the  case  just  cited  could  be  compelled  to  deliver  the 
bills. 

An  older  case  is  now  to  be  considered.  Lowe  v.  Peers,  4 Burr. 
2225,  was  a case  tried  before  Lord  Mansfield,  and  it  afterwards  came 
before  the  Court  of  King’s  Bench.  A deed  had  been  made  by  the 
defendant,  as  follows:  “I  do  hereby  promise  Mrs.  Catherine  Lowe, 
that  I will  not  marry  with  any  person  besides  herself  ; if  I do,  I 
agree  to  pay  to  the  said  Catherine  Lowe  £1,000  within  three  months 
next  after  I shall  marry  anybody  else.”  The  defendant  married 
another  woman,  whereupon  the  action  was  brought.  The  learned 
Chief  Justice  at  the  trial  directed  the  jury  to  find  for  the  plaintiff, 
with  damages  £1,000,  if  they  thought  the  deed  to  be  a good  deed. 
A motion  was  made  for  a new  trial  upon  the  question  of  damages, 
and  also  a motion  in  arrest  of  judgment.  It  was  held  that  there 
was  no  ground  for  a new  trial,  it  being  pointed  out  by  Lord  Mans- 
held,  C.J.,  p.  2228:  “This  is  not  an  action  brought  against  him 
for  not  marrying  her,  or  for  his  marrying  anyone  else:  the  non-pay- 
ment of  the  £1,000  is  the  ground  of  this  action.”  “That  he  did  not 
when  requested,  pay  the  £1,000.  The  money  was  payable  upon 
a contingency:  and  the  contingency  has  happened.  Therefore  it 
ought  to  be  paid.” 

The  judgment,  however,  was  arrested,  upon  the  ground  that 
the  deed  was  in  restraint  of  marriage.  It  might  be  thought  that 
this  case  was  an  authority  for  the  position  taken  by  the  defendant 
here.  But  a perusal  of  the  report,  displaces  such  a supposition. 

It  was  argued  by  the  plaintiff  that  the  deed  in  question  was  really 
an  agreement  by  the  defendant  to  many  the  plaintiff  (see  p.  2229), 
and  all  the  judges  seem  to  agree  that  if  that  were  the  true  con- 
struction of  the  deed,  the  action  would  lie.  Mr.  Justice  Aston 
says,  p.  2232:  “If  this  had  been  a covenant  Mo  marry  her / all 
the  consequences  which  have  been  mentioned  would  have  followed. 
But  it  is  not  a covenant  To  marry  her.’  The  words  import  no  such 
thing:  and  the  Court  can  not  suppose  fraud.  It  is  only  a covenant 
to  pay  a sum  of  money,  in  case  he  shall  marry  any  one  else,  ‘any 
person  besides  herself.  ’ This  is  in  restraint  of  marriage,  and  is  illegal 
and  void.” 

This  would  appear  to  be  an  authority  for  the  proposition  that 
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when  one  covenants  to  do  A,  and  if  he  does  not  do  A,  then  he  will 
perform  B,  if  the  agreement  to  do  A be  illegal  and  void,  because 
wrong  per  se  in  the  eye  of  the  law,  he  cannot  be  compelled  to  per- 
form B.  But  if  the  agreement  to  perform  A be  not  illegal  in 
that  sense,  but  simply  unenforceable,  such  as  a promise  to  marry 
a particular  person,  the  promissor  must  perform  B. 

I have  no  doubt  that  the  same  rule  will  apply  if  A be  illegal 
simply  in  the  sense  of  being  opposed  to  the  practice  of  the  court 
as  in  the  sheriff’s  case. 

The  same  principle,  I think,  applies  where  A and  B are  really 
alternative  or  where  A is  the  primary  promise  and  B the  sub- 
stitute. To  take  an  extreme  case.  If  A promise  B to  kill  the 
King  or  pay  B $500,  or  if  A promise  B to  kill  the  King,  and  if  he 
does  not  kill  the  King,  then  to  pay  B $500,  in  neither  case  can  the 
promise  to  pay  the  $500  be  enforced.  And  it  was,  perhaps,  with 
some  such  thought  that  some  of  the  American  Courts  have  said 
that  a promissor  should  not  be  compelled  to  carry  out  a void  or 
illegal  promise  by  such  indirect  means.  This  may  have  arisen 
from  the  loose  way  in  which  the  words  “ illegal”  and  “void”  are 
used,  and  furnishes  one  more  example  of  the  value  of  the  maxim, 
“Define  your  terms.” 

It  must  not  be  thought  that  the  American  decisions  are  unani- 
mous upon  any  of  the  matters  discussed  in  this  judgment.  I have 
not,  however,  thought  it  helpful  to  quote  those  which  are  in  har- 
mony with  what  I think  is  the  law  as  laid  down  by  the  courts  in 
England.  Indeed,  had  the  text  writers  cited  for  the  defendant 
been  of  less  high  authority,  I should  not  have  thought  it  necessary 
to  consider  at  such  length  the  cases  cited  by  them. 

I do  not  think  that  the  authorities  require  us  to  hold  that  the 
agreement  sued  upon  here  is  not  enforceable,  but  rather  the  reverse. 

If  I am  right,  the  case  of  Knapp  v.  Carley,  3 O.W.R.  940,  was 
rightly  decided. 

The  appeal  should  be  allowed,  and  judgment  entered  for  the 
sum  of  $300  and  interest  from  the  test  of  the  writ,  with  costs  here 
and  below. 


D.  C. 
1907 

Mercier 

v, 

Campbell. 
Riddell,  J. 


Falconbridge,  C.J.,  concurred  in  the  result. 


G.  A.  B. 
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Foreign  J udgment— Quebec  Courts — Company  not  Domiciled  or  Mdsid#M  in $ 
Quebec — Nullity — 22  Viet.  ch.  5,  sec.  58  ( C .) — International  Ld'w:-  . 

In  an  action  brought  in  a county  court  in  the  Province  of  Ontario  tips®,  a 
judgment  recovered  in  a circuit  court  in  the  Province  of  Quebec,  against  ait 
incorporated  company,  who,  at  the  time  the  Quebec  action  was  begun,.  Laid 
no  office  or  agent  in  the  Province  of  Quebec: — 

Held,  that  the  Act  of  the  Legislature  of  the  Province  of  Canada,  22  Vict.  ch.-5>,, 
sec.  58,  is  not  now  in  force,  and  Court  v.  Scott  (1881),  32  C.P.-  148,,  is  nO> 
longer  applicable;  the  binding  effect  of  the  judgment  sued  on  depended  upbn 
the  rules  of  international  law;  and  the  defendant  company  not  havitig  been1 
domiciled  or  resident  in  Quebec  when  served  with  the  writ  of  summons,  the 
judgment  there  obtained  must  be  treated  in  the  courts  of  Ontario  as  a; 
nullity. 

Judgment  of  the  county  court  of  York  reversed. 

An  appeal  by  the  defendants,  an  incorporated  company,  from* 
the  judgment  in  favour  of  the  plaintiff  pronounced  by  the  senior' 
Judge  of  the  county  court  of  York,  on  the  11th  January,  1907,  on 
a motion  by  the  plaintiff  for  summary  judgment  under  Con.  Rule 
603  in  an  action  brought  in  that  court  upon  a jiudgment  recovered 
by  the  plaintiff  against  the  defendants  on  the  4th  October,  1906, 
in  the  circuit  court  of  the  district  of  Quebec,  in  the  Province  of 
Quebec.  The  facts  are  stated  in  the  judgment. 

The  appeal  was  heard  by  a Divisional  Court  composed  of  Mere- 
dith, C.J.C.P.,  Magee  and  Mabee,.  JJ.t  on  the  7th  and  8th  March, 
1907. 

A.  Cohen , for  the  defendants, 

W.  E.  Raney,  for  the  plaintiff. 

The  contentions  of  counsel  are  stated  in  the  Judgment.  In 
addition  to  the  authorities  referred  to  in  the  judgment,  the  follow- 
ing were  cited:  Dicey  on  Conflict  of  Laws,  p,  154;  Jones  v,  Scottish 
Accident  Insurance  Co.  (1886),  17  Q.B.D.  421;  Deacon  v..  Chadwick 
(1901),  1 O.L.R.  346;  Schibsby  v.  Westenholz  (1870),.  L.R..  6 Q.B. 
155;  McPherson  v.  McMillan  (1846),  8 U,C,R,  30r  34. 

May  15,  The  judgment  of  the  Court  was  delivered  by  Mere- 
dith, CJA — This  is  an  appeal  by  the  defendant  company  from  the 
judgment  pronounced  by  the  senior  Judge  of  the  county' court  of 
the  county  of  York,  on  the  11th  January,  1907r  on  a motion  by 
The  respondent  for  judgment  under  Con.  Rule  603, 
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The  action  is  brought  on  a judgment  recovered  by  the  respon- 
dent against  the  appellant  company  on  the  4th  October,  1906,  in 
the  circuit  court  of  the  district  of  Quebec. 

According  to  the  affidavit  of  the  president  of  the  appellant 
company,  filed  upon  the  motion  for  judgment,  the  company  at  the 
ijme  the  Quebec  action  was  begun  had  no  office  or  agent  in  the 
Province  of  Quebec,  having,  as  the  affidavit  states,  “sold  out  its 
<Qu@bec  business  on  the  1st  day  of  July,  1906.” 

Tho  appellant  company  was  incorporated  under  the  Ontario 
.'Joint  Stock  Companies  Letters  Patent  Act,  and  its  head  office 
\was  and  is  at  Toronto. 


D.  C. 
1907 

Vezina 

Will  H. 
Newsome 
Co. 

Meredith,  C.J. 


liU  the  exemplification  of  the  Quebec  judgment  the  company 
is  described  as  a body  politic  and  corporate,  having  its  head  office 
in  Toronto,  Ontario,  and  also  a business  office  in  Montreal  for  the 
Province  of  Quebec,  and  the  judgment  is  a default  judgment  for 
want  of  appearance. 

.Granting  that  the  original  cause  of  action  arose  in  the  Province 
of  Quebec,  the  question  for  decision  is  whether,  assuming  the  state- 
ments in  the  affidavit  of  the  president  of  the  company  to  be  true, 
as  they  must  be  presumed  to  be  for  the  purpose  of  the  motion  for 
judgment,  is  the  judgment  of  the  Quebec  court  one  which  should 
be  recognized  by  the  courts  of  this  Province  as  a judgment  binding 
on  the  appellant  compan}v 

It  was  conceded  by  counsel  for  the  respondent,  and  there  is  no 
doubt,  that,  unless  jurisdiction  was  conferred  upon  the  Quebec 
court  by  22  Viet.  ch.  5,  sec.  58,  and  the  provisions  of  that  section 
are  still  in  force,  the  judgment  sued  on  is  in  this  Province  a nullity. 

The  general  rule  of  international  jurisprudence  applicable  is 
stated  by  Earl  Selborne  in  delivering  the  judgment  of  the  Judicial 
Committee  of  the  Privy  Council  in  Sirdar  Gurdyal  Singh  v.  Rajah 
of  Faridkote,  [1894]  A.C.  670,  to  be  that  “the  plaintiff  must  sue  in 
the  court  to  which  the  defendant  is  subject  at  the  time  of  suit 
(f  Actor  sequitur  forum  rei’),  which  is  rightly  stated  by  Sir  Robert 
Phillimore  (International  Law,  vol.  4,  sec.  891)  to  die  at  the  root  of 
all  international,  and  of  most  domestic,  jurisprudence  on  this 
matter.’  All  jurisdiction  is  properly  territorial,  and  ‘extra  terri- 
torium  jus  dicenti,  impune  non  paretur.’  Territorial  jurisdiction 
attaches  (with  special  exceptions)  upon  all  persons  either  per- 
manently or  temporarily  resident  within  the  territory  while  they 
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are  within  it;  but  it  does  not  follow  them  after  they  have  with- 
drawn from  it,  and  when  they  are  living  in  another  independent 
country.  It  exists  always  as  to  land  within  the  territory,  and  it 
may  be  exercised  over  movables  within  the  territorjq  and,  in  ques- 
tions of  status  or  succession  governed  by  domicile,  it  may  exist 
as  to  persons  domiciled,  or  who  when  living  were  domiciled, 
within  the  territory.  As  between  different  provinces  under  one 
sovereignty  ( e.g .,  under  the  Roman  Empire)  the  legislation  of  the 
sovereign  may  distribute  and  regulate  jurisdiction;  but  no  terri- 
torial legislation  can  give  jurisdiction  which  any  foreign  court 
ought  to  recognize  against  foreigners,  who  owe  no  allegiance  or 
obedience  to  the  power  which  so  legislates.  In  a personal  action, 
to  which  none  of  these  causes  of  jurisdiction  apply,  a decree  pro- 
nounced in  absentem  by  a foreign  court,  to  the  jurisdiction  of 
which  the  defendant  has  not  in  any  way  submitted  himself,  is  by 
international  law  an  absolute  nullity.  He  is  under  no  obligation 
of  any  kind  to  obey  it;  and  it  must  be  regarded  as  a mere  nullity 
by  the  courts  of  every  nation  except  (when  authorized  by  special 
local  legislation)  in  the  country  of  the  forum  by  which  it  was  pro- 
nounced. ...  In  those  cases,  as  well  as  all  others,  when  the 
action  is  personal,  the  courts  of  the  country  in  which  a defendant 
resides  have  power,  and  they  ought  to  be  resorted  to,  to  do  justice:” 
pp.  683-4. 

Court  v.  Scott  (1881),  32  C.P.  148,  ,was  relied  upon  by  counsel 
for  the  respondent  as  taking  the  case  at  bar  out  of  the  general 
rule,  and  authority  for  attributing  to  the  circuit  court  jurisdiction 
to  pronounce  a judgment  against  the  appellant  company,  which 
it,  though  domiciled  in  this  Province,  was  bound  to  obey,  and,  on 
the  other  hand,  it  was  contended  by  counsel  for  the  appellant 
company,  that  the  effect  of  subsequent  legislation  has  been  to 
repeal  22  Viet.  ch.  5,  sec.  58,  upon  which  Court  v.  Scott  was  based, 
as  far,  at  all  events,  as  it  affected  persons  resident  in  Ontario,  and 
that  Court  v.  Scott  is,  therefore,  no  longer  applicable. 

The  contention  of  the  appellant  company's  counsel  that  Court 
v.  Scott  is  no  longer  applicable  is,  in  my  opinion,  well  founded,  if 
the  hypothesis  on  which  that  contention  is  based — that  22  Viet, 
ch.  5,  sec.  58,  is  no  longer  in  force— is  also  well  founded. 

As  I understand  the  judgment  in  that  case,  it  determined  that 
the  effect  of  sec.  129  of  the  British  North  America  Act  was,  to 
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continue  in  force,  both  as  to  Ontario  and  Quebec,  the  provisions  of 

22  Viet.  ch.  5,  sec.  58,  which  were  subsequently,  with  some  unim- 
portant verbal  changes,  incorporated  in  the  Consolidated  Statutes 
of  Quebec,  as  sec.  63  of  ch.  83,  and  that  therefore,  persons  in  Ontario 
who  might  under  its  provisions  be  served  with  the  writ  of  summons 
were  under  an  obligation  to  submit  to  the  jurisdiction  created  by 
these  enactments  in  the  Quebec  courts,  and  were  bound  to  obey 
judgments  obtained  against  them  there  in  the  manner  thereby 
authorized. 

It  is  necessary  and  it  may  be  as  well  at  this  point  to  refer  to 

23  Viet.  ch.  24;  by  it  provision  was  made  that,  in  an  action  in 
either  section  of  the  Province  of  Canada  brought  on  a judgment 
or  decree  obtained  in  the  other  section,  where  service  of  the  process 
was  personal,  no  defence  that  might  have  been  set  up  to  the  original 
suit  could  be  pleaded  (sec.  2),  and  that  where  the  service  was  not 
personal,  and  no  defence  was  made,  any  defence  that  might  have 
been  set  up  to  the  original  suit  could  be  made  to  the  action  on  the 
judgment  or  decree  (sec.  4);  and  by  sec.  1,  a similar  provision  to 
that  contained  in  sec.  4 was  made  applicable  to  actions  upon  a 
'foreign  judgment  or  decree,  described  as  a judgment  or  decree  not 
obtained  in  either  section  of  the  Province. 

The  effect  of  this  statute  was,  as  far  as  it  applied  to  judgments 
obtained  in  either  of  the  two  Provinces,  when  sued  on  in  the  other, 
to  take  away  from  the  judgment,  if  service  of  the  summons  was 
not  personal,  its  conclusive  character,  by  enabling  the  defendant 
to  make  any  defence  to  the  action  on  the  judgment  which  might 
have  been  set  up  in  the  original  action. 

Before  dealing  with  this  branch  of  the  case  and  tracing  the 
subsequent  legislation  in  the  two  Provinces,  in  order  to  ascertain 
whether  the  provisions  of  22  Viet.  ch.  5,  sec.  58,  are  repealed,  it 
will  be  well  to  consider  the  effect  of  23  Viet.  ch.  24,  sec.  1 of  which 
was  repealed  by  the  Legislature  of  Ontario  by  39  Viet.  ch.  7,  sec.  1, 
schedule  B,  and  secs.  2 and  4 of  which  now'  constitute  secs.  117  and 
118  of  ch.  51,  R.S.O.  1897,  limited,  however,  in  their  application 
to  Ontario.  Sections  2,  4,  and  3 formed  secs.  145,  146,  and  147 
of  ch.  50  of  R.S.O.  1877  (the  Common  Law^  Procedure  Act);  in  the 
Revised  Statutes  of  1887,  secs.  145  and  146  were  re-enacted,  and 
constitute  secs.  81  and  82  of  ch.  44,  sec.  147  being  dropped,  its 
provisions  having  been  embodied  in  Con.  Rule  270  (1888),  wRich 


D.C. 

1907 

Vezina 

Will  H. 
Newsome 
Co. 

Meredith,  C.J. 


662 

D.  C. 
1907 

Vezina 

Will  H. 
Newsome 
Co. 

Meredith,  C.J. 


ONTARIO  LAW  REPORTS.  [vol. 

(as  sec.  4 of  23  Viet.  ch.  24  did)  provided  for  the  mode  of  service 
on  a corporation  in  an  action  brought  in  Ontario  on  a judgment 
or  decree  obtained  in  Quebec.  Sections  81  and  82  were  re-enacted 
by  58  Viet.  ch.  12,  secs.  122  and  123,  and  in  the  Revised  Statutes 
of  1897  these  sections  appear  as  secs.  117  and  118,  Consolidated 
Rule  270  (1888)  was  abrogated  by  the  Consolidated  Rules  of  1897. 

Sections  117  and  118  do  not,  in  my  opinion,  assist  the  respon- 
dent. They  do  not  expressly,  and  it  is  plain,  I think,  that  they 
do  not  impliedly,  give  to  a Quebec  judgment  any  greater  effect 
than  it  is  entitled  to  according  to  the  rules  of  international  law 
their  purpose  being,  on  the  contrary,  to  take  away  from  such  a 
judgment,  sued  on  in  this  Province,  where  service  of  the  summons 
was  not  personal  and  no  defence  was  made,  its  conclusive  character. 

It  may  be  that  the  raison  d’etre  of  23  Viet.  ch.  24  was  the  legis- 
lation contained  in  22  Viet.  ch.  5,  sec.  58,  and  its  effect  as  to  Quebec, 
judgments  to  modify  what  otherwise  would  have  been,  under  the 
earlier  statute,  the  conclusive  character  of  judgments  obtained 
under  the  authority  conferred  on  the  Quebec  courts  by  that  enact- 
ment, but  that  for  the  purpose  of  the  present  inquiry  is  immaterial. 

I proceed  now  to  trace  the  legislation  of  the  two  Provinces  since 
sec.  58  of  22  Viet.  ch.  5,  became  law.' 

No  notice  of  the  section  has  been  taken  in  Ontario  since  Con- 
federation, and  in  the  Consolidated  Statutes  of  Upper  Canada  it 
does  not  appear,  nor  is  it  mentioned  in  the  schedule  of  repealed 
Acts. 

In  the  Consolidated  Statutes  of  Lower  Canada,  the  section 
appears  as  63  of  ch.  83. 

Under  the  authority  of  ch.  2 of  the  Consolidated  Statutes  com- 
missioners were  appointed  to  codify  the  laws  in  civil  matters  of 
Lower  Canada,  and  29  & 30  Viet.  ch.  25  was  passed,  adopting  a 
Code  of  Civil  Procedure,  the  work  of  the  Commissioners,  which  was 
to  be  brought  into  force  by  proclamation,  and  which  came  into  force 
on  the  28th  June,  1867. 

Section  63,  without  any  substantial  change,  forms  article  69 
of  this  Code. 

In  1875,  by  38  Viet.  ch.  9,  article  69  was  amended  by  extending 
its  provisions  to  the  Dominion  of  Canada,  and  by  making  some 
change  in  the  mode  of  proving  service  of  the  writ  of  summons. 

In  1888  the  statutes  of  Quebec  were  revised,  and  by  article  5867, 
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article  69  of  the  Civil  Code  of  Procedure,  as  amended  by  38  Viet.  D.  C. 

ch.  9,  was,  with  some  unimportant  verbal  changes,  re-enacted.  1907 

By  53  Viet.  ch.  55,  sec.  3,  article  69,  as  contained  in  article  5867  Vezina 

V. 

of  the  Revised  Statutes  of  Quebec,  was  amended.  Will  H. 

By  57  Viet.  ch.  9,  provision  was  made  for  a revision  of  the  Civil  Newsome 


Code  of  Procedure  by  Commissioners  to  be  appointed,  who  were 
to  be  charged  with  that  work. 

By  60  Viet.  ch.  48,  a draft  code  submitted  by  the  Commis- 
sioners, with  certain  amendments  adopted  by  the  Legislative 
Assembly,  was  adopted,  and  provision  was  made  for  bringing  this 
new  code  into  force  by  proclamation,  and  it  came  into  force  by 
proclamation  on  the  1st  September,  1897 : Quebec  Official  Gazette, 
vol.  29,  p.  1292. 

Article  69  (article  5867,  Revised  Statutes  of  Quebec),  as 
amended  by  53  Viet.  ch.  55,  sec.  3,  forms  article  137  of  the  new 
code,  but  there  is  omitted  from  it  all  reference  to  the  cause  of 
action  having  arisen  in  the  Province  of  Quebec,  and  the  authority 
to  the  Judge  or  prothonotary  to  grant  leave  to  serve  the  writ  at  the 
domicile  or  ordinary  residence  of  the  defendant  in  another  Province 
of  Canada,  appears  from  the  incorporation  in  Article  137  of  certain 
provisions  of  article  136,  to  apply  to  all  cases  where  a defendant 
who  is  absent  from  the  Province  of  Quebec  has  no  domicile,  ordinary 
residence,  or  place  of  business,  in  that  Province. 

What,  then,  is  the  effect  of  the  legislation  in  the  two  Provinces 
since  Confederation?  In  considering  this  question,  it  must  be 
borne  in  mind  that  sec.  58  of  22  Viet.  ch.  5 forms  part  of  an  Act 
intituled  “An  Act  to  amend  the  Judicature  Act  of  Lower  Canada,” 
and  that  the  recital  of  the  Act  is  “that  it  is  desirable  further  to 
amend  the  laws  in  force  in  Lower  Canada  relative  to  the  adminis- 
tration of  justice,”  from  which  it  follows  that,  as  after  Confedera- 
tion it  was  competent  for  the  Legislature  of  Quebec  to  make  such 
changes  in  the  laws  relating  to  the  administration  of  justice  which 
is  by  the  British  North  America  Act  subject  to  the  legislative 
authority  of  the  Provinces,  as  to  that  Legislature  might  seem 
proper,  it  was  open  to  the  Legislature  of  Quebec  to  repeal  the 
provisions  of  sec.  58,  including  so  much  of  them  as,  according  to 
the  view  of  the  Court  in  Court  v.  Scott,  imposed  upon  persons  domi- 
ciled in  Ontario  the  obligation  to  submit  to  the  jurisdiction  created 
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in  the  courts  of  Quebec,  and  to  obey  judgments  obtained  against 
them  there  in  the  manner  authorized  by  the  section. 

The  result  of  the  legislation  in  Quebec  since  Confederation,  and 
especially  of  that  giving  effect  to  the  present  Code  of  Civil  Proce- 
dure (60  Viet.  ch.  48,  by  sec.  10  of  which  all  provisions  of  law 
inconsistent  with  that  Act  were  repealed),  is,  in  my  opinion,  to 
repeal  the  provisions  of  sec.  58,  to  the  extent,  at  all  events,  of 
putting  an  end  to  the  obligation  to  which  I have  referred,  where, 
apart  from  the  provisions  of  that  section,  and  according  to  the  rules 
of  international  law,  the  courts  of  Quebec  would  not  have  had 
jurisdiction  to  pronounce  a judgment  binding  on  the  defendant, 
when  sought  to  be  enforced  by  action  in  this  Province. 

The  repeal  is  of  laws  inconsistent  with  the  provisions  of  the 
Act,  and  by  article  1 of  the  new  code  the  laws  concerning  procedure 
and  the  rules  of  practice  in  force  at  the  time  of  its  coming  into 
force  were  abrogated  in  all  cases  in  which  the  new  code  contains 
any  provision  having  expressly  or  impliedly  that  effect,  and  in  all 
cases  in  which  the  former  laws  or  rules  are  contrary  to  or  incon- 
sistent with  any  provision  of  the  new  code,  or  in  which  express 
provision  is  made  by  the  new  code  upon  the  particular  matter  to 
which  the  former  laws  or  rules  related. 

By  the  new  code,  express  provision  is  made  upon  the  particular 
matter  to  which  article  69  of  the  former  code  related,  viz.,  the 
granting  of  leave  to  serve  the  writ  of  summons,  where  the  defen- 
dant has  his  domicile  or  ordinary  residence  in  another  Province 
of  Canada,  and  it  appears  to  me  that  the  effect  of  60  Viet.  ch.  48, 
sec.  10,  and  article  1 of  the  new  code,  is,  therefore,  to  abrogate 
article  69  of  the  former  code. 

The  binding  effect  of  the  judgment  sued  on  must,  therefore, 
depend  upon  the  rules  of  international  law,  and  the  appellant 
company  not  having  been  domiciled  or  resident  in  Quebec  when 
served  with  the  writ  of  summons,  the  judgment  must  be  treated 
in  the  courts  of  this  Province  as  a nullity. 

I need  hardly  add  that  for  the  purpose  of  the  application  of  the 
rules  of  international  law,  it  is  well  settled  that  the  Province  of 
Quebec  is  to  be  treated  by  the  courts  of  this  Province  as  a foreign 
country. 

In  coming  to  this  conclusion,  it  is  satisfactory  to  feel  that  I am 
not  denying  to  the  courts  of  Quebec  a jurisdiction  which  they 
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assert,  for,  according  to  the  exemplification  of  the  judgment,  it 
contains  on  the  face  of  it  a statement  which,  if  true,  would  have 
given  to  the  circuit  court  jurisdiction,  viz.,  that  the  appellant  com- 
pany had  at  the  time  the  action  was  begun  in  that  court  a place  of 
business  at  Montreal,  in  the  Province  of  Quebec. 

I do  not  regret  the  conclusion  to  which  I have  come,  for,  if  the 
decision  in  Court  v.  Scott  were  to  be  applied,  it  would  lead  to  the 
anomalous  and  unsatisfactory  result  that  residents  of  Ontario  are 
bound  by  judgments  of  the  Quebec  courts  when  under  like  circum- 
stances the  judgments  of  the  courts  of  this  Province  would  in 
Quebec  be  treated  as  nullities. 

In  my  opinion,  the  respondent’s  motion  for  judgment  should 
have  been  refused,  and  the  appeal  should,  therefore,  be  allowed 
with  costs,  and,  in  lieu  of  the  judgment  directed  to  be  entered  in 
the  court  below,  an  order  should  be  made  dismissing  the  motion 
for  judgment  with  costs.  Were  it  not  that  the  respondent  may 
desire  to  amend  by  suing  on  his  original  cause  of  action,  I would 
direct  judgment  to  be  entered  dismissing  the  action  with  costs. 
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[DIVISIONAL  COURT  ] 

Roman  Catholic  Episcopal  Corporation  for  the  Diocese  of 
Toronto  y.  O’Connor. 

* 

Will — Execution — Procurement  by  Importunity — Setting  aside — Construction— 

Life  Estate. 

The  testator  had  made  a will  on  the  6th  August,  when  he  was  very  weak  and 
ill.  On  the  9th  August,  when  he  was  in  the  same  condition,  according  to  the 
medical  evidence  a condition  in  which  he  would  do  anything  and  give  in  in 
anything  for  the  sake  of  peace  and  quiet,  he  executed  another  will,  upon 
the  loud  importunity  of  his  sister,  who  was  strong  in  body  and  will.  He 
died  on  the  13th  August: — 

Held,  that  the  will  so  procured  could  not  stand. 

Sernble,  also,  that  upon  the  proper  construction  of  the  words  of  the  second 
will,  “I  give  . . . all  my  estate  to  my  sister  . . . for  her  own  use, 

with  power  to  sell  or  dispose  of  the  same  as  she  may  see  fit  . . . and 

after  the  death  of  my  said  sister,  I desire  the  remainder  of  my  estate,  if  any, 
to  be  equally  divided  between/’  etc.,  the  sister  was  entitled  to  a life  estate 
only. 

Judgment  of  Mabee,  J.,  reversed. 

This  was  an  action  by  the  plaintiff,  representing  the  St.  John 
Church  or  the  congregation  of  the  Roman  Catholic  Church  in  the 
town  of  Whitby,  against  John  O’Connor,  executor  of  the  will  of 
Cornelius  McAuliffe,  deceased,  the  said  John  O’Connor,  adminis- 
trator of  the  estate  of  Johanna  McAuliffe,  deceased,  and  the  said 
John  O’Connor  personally,  for  a declaration  that  a certain  docu- 
ment executed  by  Cornelius  McAuliffe,  deceased,  on  the  9th  August, 
1902,  was  not  the  true  last  will  and  testament  of  the  deceased,  and 
to  revoke  the  probate  thereof,  and  for  a declaration  establishing 
a will  executed  by  the  testator  on  the  6th  August,  1902. 

By  the  will  of  the  6th  August,  1902,  the  testator  directed  pay- 
ment of  his  debts  and  funeral  and  testamentary  expenses  out  of 
his  estate,  appointed  his  sister  Johanna  McAuliffe  and  his  friend 
John  O’Connor  (the  defendant)  executors,  and  proceeded  as  fol- 
lows : — 

“I  give,  devise,  and  bequeath  all  my  estate,  real  and  personal, 
to  my  sister  Johanna  McAuliffe,  to  have,  use,  and  enjoy  the  same 
for  and  during  her  natural  life,  with  power  to  use  any  part  of  the 
corpus  of  the  estate  as  she  may  require,  and  after  her  decease  I 
give,  devise,  and  bequeath  any  part  of  the  estate  which  may  then 
remain  to  my  friend  John  O’Connor  to  divide  and  share  the  same 
equally  between  himself  and  the  St.  John  Church  or  congregation 
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of  the  Roman  Catholic  Church  in  the  town  of  Whitby,  after  paying 
all  the  debts  and  funeral  expenses  of  the  said  Johanna  McAuliffe.” 
The  plaintiff  alleged  that  the  execution  of  the  will  of  the  9th 
August  was  procured  by  the  importunities  and  threats  of  Johanna 
McAuliffe. 

The  will  of  the  9th  August  made  the  same  provisions  as  the 
former  will  as  to  debts  and  funeral  and  testamentary  expenses 
and  executors,  and  then  proceeded: — 
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“ Second,  I give,  devise,  and  bequeath  all  my  estate,  real  and  per- 
sonal, to  my  sister  Johanna  McAuliffe,  for  her  own  use,  with  power 
to  sell  or  dispose  of  the  same  as  she  may  see  fit.  The  money  which 
is  in  the  post  office  savings  bank,  although  in  my  name,  really 
belongs  to  my  sister  Johanna  McAuliffe.  Third,  and  after  the 
death  of  my  said  sister,  I desire  the  remainder  of  my  estate,  if  any, 
to  be  equally  divided  between  my  good  friend  John  O’Connor  and 
the  congregation  of  St.  John’s  Roman  Catholic  Church  in  the  town 
of  Whitby,  equally,  share  and  share  alike,  after  paying  the  debts 
and  funeral  expenses  of  my  said  sister.” 

The  testator  died  on  the  13th  August,  1902,  and  letters  probate 
of  the  will  of  the  9th  August,  1902,  were  granted  to  John  O’Connor 
by  the  surrogate  court  of  the  county  of  Ontario  on  the  25th  Septem- 
ber, 1902. 

Johanna  McAuliffe  died  on  the  8th  February,  1905,  intestate, 
and  letters  of  administration  to  her  estate  were  granted  to  John 
O’Connor  by  the  same  surrogate  court  on  the  25th  September,  1905. 

This  action  was  begun  on  the  22nd  May,  1906. 

At  the  trial  it  appeared  that  there  were  no  known  next  of  kin 
or  heirs  at  law  of  Johanna  McAuliffe,  and  an  order  was  made 
authorizing  the  solicitor  for  the  defendant  O’Connor,  as  adminis- 
trator of  the  estate  of  Johanna  McAuliffe,  to  represent  the  possible 
heirs  at  law  and  next  of  kin,  and  also  the  Attorney-General  for 
Ontario. 

The  trial  Judge,  Mabee,  J.,  gave  judgment  upholding  the  will 
of  the  9th  August,  1902,  and  declaring  that  it  gave  the  whole  of 
the  testator’s  property  to  his  sister  absolutely. 


The  plaintiff  appealed  from  the  judgment  of  the  trial  Judge. 
The  appeal  was  heard  by  a Divisional  Court  composed  of 

45 — VOL.  XIV.  O.L.R. 


668 

D.C. 

1907 

Roman 
Catholic 
Episcopal 
Corpora- 
tion of 
Toronto 
v . 

O’Connor. 


ONTARIO  LAW  REPORTS.  [vol. 

Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ.,  on  the  27th 
May,  1907. 

H.  T . Kelly , for  the  plaintiff,  contended  that  the  second  will 
was  invalid  by  reason  of  persuasion  and  compulsion  through  fear 
operating  on  the  mind  of  the  testator,  the  result  being  that  it  was 
not  his  will,  but  his  sister’s,  he  being  weak  and  ill,  and  she  strong 
and  well.  He  referred  to  Parfitt  v.  Lawless  (1872),  L.R.  2 P.  & D. 
462,  469,  470;  Williams  on  Executors,  10th  ed.,  pp.  31,  32;  Hacker 
v.  Newborn  (1654),  Styles  427;  Adams  v.  McBeath  (1897),  27 
S.C.R.  13;  Parker  v.  Duncan  (1890),  62  L.T.N.S.  642;  Jarman  on 
Wills,  5th  ed.,  p.  36;  Hall  v.  Hall  (1868),  L.R.  1 P.  & D.  481; 
Theobald  on  Wills,  6th  ed.,  p.  28;  Fulton  v.  Andrew  (1875),  L.R. 
7 H.L.  448;  Wilson  v.  Wilson  (1876),  24  Gr.  377,  390.  If  the 
second  will  is  good,  the  plaintiff  complains  of  the  construction 
put  upon  it.  Upon  its  proper  construction,  it  gives  the  sister  only 
a life  estate. 

J . B.  Dow,  for  the  defendant  John  O’Connor,  as  executor  of  the 
will  of  Cornelius  McAuliffe,  and  in  his  personal  capacity,  supported 
the  appeal  as  to  the  construction  of  the  second  will,  and  referred 
to  Osterhout  v.  Osterhout  (1904),  8 O.L.R.  685;  In  re  Pounder( 1886), 
56  L.J.N.S.  Ch.  113,  56  L.T.N.S.  104,  3 DeG.  & S.  411;  Constable 
v.  Bull  (1849),  13  Jur.  N.S.  619,  18  L.J.N.S.  Ch.  302;  In  re  Bag- 
shawls  Trusts  (1877),  46  L.J.  Ch.  567;  Bibbens  v.  Potter  (1879), 
10  Ch.D.  733;  Theobald  on  Wills,  5th  ed.,  p.  455;  Re  Latimer 
(1907),  9 O.W.R.  281. 

David  Henderson,  for  the  defendant  John  O’Connor,  as  adminis- 
trator of  the  estate  of  Johanna  McAuliffe,  and  for  the  Attorney- 
General,  supported  the  judgment  of  Mabee,  J. 

May  28.  The  judgment  of  the  Court  was  delivered  by  Riddell, 
J.: — Cornelius  McAuliffe,  an  old  man  of  68  or  70,  lived  in  Whitby, 
with  his  still  older  sister,  Johanna  McAuliffe;  they  had  no  known 
relatives  living,  and  had  lived  in  Whitby  or  the  vicinity  for  over 
35  years.  She  was  a most  economical  woman,  almost  insane  on 
the  subject  of  money,  suspicious  of  every  one  about  her,  and  willing 
to  do  almost  anything  to  gain  money  or  to  get  it  into  her  posses- 
sion. 

About  the  beginning  of  August,  1902,  Cornelius  was  so  ill  that 
a doctor  had  to  be  called  in;  the  patient  was  found  to  be  very 
weak,  suffering  from  catarrhal  inflammation  of  the  stomach,  which 
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caused  vomiting,  intense  nausea,  great  weakness,  depression,  and, 
indeed,  prostration.  He  “got  weaker  all  the  time/’  and  this  con- 
dition, instead  of  improving,  got  worse.  The  sister  was  his  only 
nurse  and  attendant;  and  it  seems  clear  that  she  frequently  spoke 
to  him  and  troubled  him  about  his  property.  On  the  6th  August, 
1902,  John  O’Connor  was  told  by  Cornelius  that  he  was  very  weak 
and  likely  to  die,  and  to  call  in  Mr.  O.,  a solicitor  whom  he  knew 
and  had  seen  passing.  Mr.  O.  had  been  previously  employed 
professionally  by  the  sick  man.  Mr.  O.  drew  up  a will  in  accord- 
ance with  the  instructions  of  the  testator,  and  it  was  executed  on 
the  6th  August,  1902,  and  left  with  the  testator.  He  was  then 
confined  to  his  house,  and  lying  on  the  sofa  by  the  fire,  or  possibly 
in  bed. 

On  the  9th  August,  1902,  Johanna  came  to  the  door  as  Mr.  O. 
was  passing  and  called  him  in.  The  will  of  the  6th  August  was 
read  over' and  explained.  Cornelius  was  then  very  ill  indeed  and 
in  bed.  Johanna  insisted  on  a change  being  made  in  her  favour. 
The  sick  man  was  very  unwilling  to  make  the  change;  but  his  sister 
became  very  much  excited,  she  spoke  in  a commanding  way,  was 
exceedingly  boisterous,  and  expressed  a determination  to  have  the 
will  changed  or  she  would  destroy  it.  She  went  to  the  bed,  and 
stood  over  the  testator,  and  told  him  she  must  have  it  changed. 
The  testator  swore  at  her  and  told  her  to  go  away,  but  it  does  not 
seem  that  this  had  any  effect.  She  continued  to  insist,  and,  as 
the  solicitor  says,  “After  she  had  worried  and  tormented  her 
brother  till  he  was  all  tired  out,  he  said  to  me,  ‘Well,  make  it,  to 
please  her,  Mr.  O.;  I am  sick,  I am  dying  soon,  and  I must  have 
peace’ — words  to  that  effect,  begging  for  quiet.”  This  whole 
scene  lasted  about  an  hour.  The  man  was  dying,  and  he  knew 
it;  the  disease  from  which  he  was  suffering  rendered  him  exceed- 
ingly weak  and  very  much  depressed,  and  he  was  in  the  condition 
(the  medical  evidence  shews)  in  which  he  would  do  anything  and 
give  in  in  anything  for  the  sake  of  peace  and  quiet.  “He  knew  he 
was  dying,”  says  the  medical  attendant,  “and  would  yield  to  any- 
thing.” The  sister  is  said  to  have  been  a woman  of  strong  body 
and  strong  will.  The  testator  died  on  the  13th  August. 

I am-  of  opinion  that  a will  procured  as  this  was  cannot  stand. 

More  than  two  centuries  ago,  Rolle,  C.J.,  laid  down  that  if  a 
man  makes  a will  in  his  sickness  by  the  over-importunity  of  his 
wife,  to  the  end  'he  may  be  quiet,  this  shall  be  said  to  be  a will  made 
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by  constraint,  and  shall  not  be  a good  will:  Hacker  v.  Newborn, 
Styles  427.  And  much  the  same  thing  is  said  in  Lamkin  v.  Babb 
(1752),  1 Lee  Ecc.  R.  1.  I do  not  find  that  this  exposition  of  the 
law  has  ever  been  questioned.  All  the  cases  are  collected  in 
Williams  on  Executors,  Pt.  1,  bk.  II.,  ch.  1,  sec.  II.;  and  the  con- 
clusion I have  arrived  at  seems  to  be  entirely  supported  by  the 
authorities  there  cited. 

Of  course,  “ importunity,  in  its  correct  legal  acceptation,  must 
be  in  such  a degree  as  to  take  away  from  the  testator  free  agency; 
it  must  be  such  importunity  as  he  is  too  weak  to  resist;  such  as 
will  render  the  act  no  longer  the  act  of  the  deceased;  not  the  free 
act  of  a capable  testator:”  Williams  on  Executors,  9th  ed.,  p.  39. 

All  these  conditions — or,  speaking  more  strictly,  this  condition 
— we  find  clearly  proved  in  the  present  case. 

No  good  end  will  be  achieved  by  going  through  the  cases  in 
detail,  but  the  following,  I think,  entirely  support  the  conclusion 
at  which  I have  arrived:  Boyse  v.  Rossborough  (1856),  6 H.L.C.  2; 
Sefton  v.  Hopwood  (1855),  1 F.  & F.  578;  Lovett  v.  Lovett  (1855), 
1 F.  & F.  581;  Hall  v.  Hall,  L.R.  1 P.  & D.  481;  Parfitt  v.  Lawless, 
L.R.  2 P.  & D.  462;  Baudains  v.  Richardson  (1906),  22  Times 
L.R.  333. 

Had  I come  to  a different  conclusion,  I should,  as  at  present 
advised,  have  had  great  difficulty  in  following  the  learned  trial 
Judge  in  his  interpretation  of  the  will  in  respect  of  the  estate  taken 
by  Johanna.  I am  not  satisfied  that  the  words  of  the  will  can  be 
successfully  distinguished  from  those  of  the  wills  in  such  cases  as 
Bibbens  v.  Potter,  10  Ch.D.  733;  Constable  v.  Bull,  3 DeG.  & S. 
411;  In  re  Pounder,  56  L.J.N.S.  Ch.  113.  But  it  is  unnecessary 
to  pursue  this  inquiry,  in  the  view  I have  taken  of  the  case. 

Ordinarily  the  judgment  of  this  Court  would  be  that  the  will 
of  the  9th  August  should  be  declared  invalid,  and  the  will  of  the 
6th  August  be  declared  valid,  and  an  order  made  vacating  the 
probate  of  the  former  and  directing  the  proving  of  the  latter.  In 
the  very  peculiar  circumstances  of  representation  here,  the  proper 
result  will  be,  I think,  best  reached  by  a declaration  that  the  execu- 
tor of  the  late  Cornelius  McAuliffe  took  the  estate  of  the  testator 
upon  the  trusts  of  the  will  of  the  6th  August.  And,  under  the 
like  peculiar  circumstances,  the  costs  of  all  parties,  both  of  the 
action  and  of  the  appeal,  may  be  paid  out  of  the  estate. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

McKenzie  v.  Grand  Trunk  R.W.  Co. 

Dickie  v.  Grand  Trunk  R.W.  Co. 

Railway — Farm  Crossings — Agreement — Maintenance — Rights  of  Land  Owners 
— Application  to  Board  of  Railway-Commissioners. 

A railway  constructed  by  the  defendants’  predecessors  in  title  crossed  the 
plaintiffs’  respective  farms.  In  1854,  when  the  line  of  railway  was  being 
laid  down,  bridges  and  an  under-pass  were  constructed  by  the  railway 
company  to  enable  the  owners  of  the  farms  to  pass  from  one  side  of  the  rail- 
way to  the  other,  and  were  for  more  than  50  years  maintained  and  used  in 
connection  with  the  plaintiffs’  farms,  with  the  knowledge  of  the  defendants 
and  their  predecessors  in  title,  without  any  objection  on  their  part: — 
Held,  on  the  evidence,  that  the  bridges  and  under-pass  were  provided  for  and 
enjoyed  by  the  plaintiffs’  predecessors  in  title  as  part  of  the  agreements  or 
arrangements  under  which  the  defendants’  predecessors  in  title  acquired 
their  right  of  way  through  the  lands  in  question,  and  the  defendants  were 
bound  by  them.  There  could  be  no  question  of  ultra  vires ; the  subject 
matter  of  the  agreements  was  within  the  powers  and  authority  of  the  railway 
company  in  dealing  for  the  acquisition  of  a right  of  way.  The  defendants 
were  in  the  wrong  in  assuming  to  alter  or  reconstruct  the  bridges  and  under- 
pass without  the  sanction  of  the  Board  of  Railway  Commissioners;  and  it 
was  for  them,  and  not  for  the  plaintiffs,  to  apply  to  the  Board. 

Judgments  of  Boyd,  C.,  and  Meredith,  C.J.C.P.,  affirmed. 

Two  actions  were  brought  by  Donald  McKenzie  against  the 
railway  company,  and  one  action  by  Anthony  M.  Dickie. 

In  Donald  McKenzie’s  first  action  he  alleged  that  he  was  the 
owner  in  fee  of  farm  lot  29,  in  the  3rd  concession  of  the  township 
of  London,  excepting  thereout  a strip  conveyed  by  his  father  to 
the  Great  Western  Railway  Company  on  the  2nd  March,  1853,  upon 
which  strip  that  company  had  constructed  their  railway  in  1852; 
that  the  railway  divided  the  north  part  from  the  south  part  of  the 
farm;  and  that  company,  under  whom  the  defendants  claimed  title 
to  the  strip,  as  they  were  by  the  statute  in  that  behalf  bound  to 
do,  built  for  the  use  of  the  owners  of  the  farm  a bridge  or  farm 
crossing  over  the  tracks  of  their  railway  in  1852;  that  the  Great 
Western  Railway  Company  and  the  defendants  from  time  to  time 
repaired  and  maintained  this  bridge  or  farm  crossing,  and  plaintiff  and 
his  predecessors  in  title  had,  ever  since  the  construction  thereof,  used 
the  bridge  as  a means  of  access  arid  communication  from  the  north 
to  the  south  part  of  the  farm;  that  the  plaintiff  was  entitled  to 
have  the  bridge  maintained  and  repaired  by  the  defendants  and 
to  use  the  bridge,  and  had  used  it  for  the  purposes  aforesaid  for 
upwards  of  50  years  before  the  commencement  of  this  action,  as 
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of  right  and  without  interruption;  that  on  or  about  the  6th  June, 
1905,  the  defendants  threatened  to  tear  down  the  bridge  and 
reconstruct  it  so  as  to  increase  the  height  thereof;  that  this  action 
was  begun  on  the  7th  June,  1905,  and  subsequently  thereto  the 
defendants,  without  the  consent  or  permission  of  the  plaintiff,  and 
well  knowing  that  an  interim  injunction  had  been  granted  restrain- 
ing any  interference  with  the  bridge,  did  partly  tear  it  down,  and 
left  it  in  such  a state  that  it  had  ever  since  been  wholly  unfit  for 
use  by  the  plaintiff.  He  claimed  a mandatory  order  compelling 
the  defendants  to  restore  and  construct  the  bridge;  an  injunction 
restraining  the  defendants  from  interfering  with  the  bridge  when 
reconstructed;  a declaration  that  he  was  entitled  to  have  the 
bridge  maintained  and  repaired  by  the  defendants  as  a good  and 
efficient  farm  crossing;  and  $5,000  damages. 

In  Donald  McKenzie’s  second  action  he  made  similar  allega- 
tions and  claimed  similar  relief  in  respect  of  an  under-pass  con- 
structed by  the  Great  Western  Railway  Company  in  1852,  under 
their  tracks,  where  their  line  of  railway  severed  the  east  half  of 
lot  30  in  the  township  of  London,  owned  by  him. 

These  two  actions  were  consolidated  by  order  in  Chambers. 

In  Anthony  M.  Dickie’s  action  he  made  similar  allegations 
and  claimed  similar  relief  in  respect  of  an  overhead  bridge  or  farm 
crossing  constructed  by  the  Great  Western  Railway  Company  in 
1852,  over  their  tracks  where  their  line  severed  lot  27  in  the  3rd 
concession  of  the  township  of  London,  owned  by  him. 


Dickie’s  action  was  tried  before  Boyd,  C.,  without  a jury,  at 
London,  on  the  26th  and  27th  April,  1906. 

T.  G.  Meredith,  K.C.,  for  the  plaintiff. 

W.  R.  Riddell,  K.C.,  for  the  defendants. 

At  the  conclusion  of  the  trial,  judgment  was  given  orally  as 
follows  : — 

April  27.  Boyd,  C.:— The  first  point  is  whether  this  injunc- 
tion should  be  continued.  I think  that  the  proper  course  here  is,  to 
continue  the  injunction  until  the  method  of  raising  the  crossing 
is  settled  either  by  written  agreement  of  the  parties,  or  by  direc- 
tion of  the  Railway  Commission.  The  parties  themselves  have 
been  dealing  with  that  in  view.  The  whole  matter  has  been  delayed 


XIV.] 


ONTARIO  LAW  REPORTS. 


673 


pending  an  opportunity  of  going  before  the  Railway  Commission, 
and  I cannot  but  believe  that  the  Railway  Commission  will  direct 
some  sort  of  a crossing  to  be  given  there,  equally  convenient  to 
that  which  now  exists. 

I do  not  think  I need  trouble  myself  about  the  nice  question 
of  law  whether,  with  a clean  sheet,  and  the  first  time  of  coming 
on  the  field,  the  railway  company  are  obliged  to  give  a crossing 
or  not.  They  have  given  a crossing  in  this  case  for  50  years,  and 
have  kept  it  up  and  maintained  and  repaired  it,  and  done  with  it 
according  to  the  direction  of  this  man,  as  he  told  them  it  was  out 
of  repair,  and  where  there  was  a change  in  the  roadway.  By 
using  higher  cars,  they  have  moved  the  bridge  so  as  to  suit  that 
requirement,  always  giving  him  a good  and  satisfactory  crossing. 
I cannot  think  that,  at  this  stage  of  the  history  of  the  case,  they 
are  allowed  to  take  down  that  bridge,  and  say  they  will  give  him 
nothing,  and  do  what  they  will  to  it.  I think  his  position  is  forti- 
fied, not  only  by  the  history  of  the  case,  but  by  the  agreement;  if 
not  executed  by  the  company,  they  have  acted  upon  it,  and  they 
cannot  repudiate  the  obligation  contained  in  it,  which  means, 
speaking  in  a large  and  common  sense  point  of  view,  to  let  him 
have  the  use  of  this  bridge,  and  their  conduct  says  they  intended 
to  keep  it  up,  even  if  that  could  not  be  read  into  it.  I think  that 
is,  by  implication,  always  to  be  read  into  that  which  the  company 
afterwards  did,  and  their  conduct  has  explained  since,  if  it  were 
necessary  to  shew  what  that,  perhaps  imperfect  agreement,  per  se, 
does  really  indicate.  So  that  is  the  first  point  to  be  determined. 

As  to  the  damages,  there  are  several  matters  to  be  considered. 
First  of  all,  there  has  been  a breach  of  the  injunction  which  was 
granted  the  14th  July,  1905,  pending  the  action  in  September, 
1905,  when  the  railway  officers  had  knowledge  of  it.  There  was 
a deliberate  going  against  the  order  of  the  Court,  in  the  hope, 
perhaps,  that  they  might  not  do  much  damage,  but  there  was 
the  proceeding  with  the  knowledge  that  the  injunction  was  granted, 
and  Mr.  Brownlee  tells  us  frankiy  and  properly  enough  in  the 
box  to-day  that  had  he  known  that  an  injunction  had  been  granted 
he  should  not  have  allowed  this  bent  to  be  taken  out.  The  under- 
strappers went  out,  and  the  company,  of  course,  had  to  shoulder 
the  responsibility  of  their  workmen’s  undertaking  when  they  made 
this  change.  The  structure  should  have  been  left  as  it  was.  If 
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there  was  any  such  urgent  necessity  as  is  stated  to  get  the  double 
track  there,  they  should  have  applied  to  the  Court,  submitted 
plans,  and  taken  this  plaintiff  into  their  confidence,  so  that  he 
might  not  have  been  prejudiced  by  their  ex  parte  action;  but  with 
a high  hand,  especially  when  the  order  of  the  Court  was  prevailing, 
they  proceeded  to  take  down  the  bridge,  though  Mr.  Brownlee  in 
his  affidavit  states  that  he  agreed  with  the  other  man  that  the 
bridge  was  not  to  be  touched  until  an  agreement  was  made  with 
Dickie.  They  not  only  touched  it,  but  altered  it.  Mr.  Brownlee 
says  he  does  not  think  it  has  been  altered.  The  defendants  say  it 
is  a good,  safe  bridge,  strong,  and  ought  to  be  accepted.  It  is 
not  the  same  bridge  that  he  had  there.  But  in  comparison  with  the 
former  a suspension  bridge  is  put  in.  The  man  does  not  want  a 
suspension  bridge;  he  does  not  want  any  erection  of  that  kind, 
which  vibrates  and  which  is  unsatisfactory.  If  there  was  a river 
to  cross,  where  it  could  not  be  bridged  in  any  other  way,  I suppose 
he  w7ould  have  to  take  it.  He  had  not  a suspension  bridge  before, 
and  he  does  not  propose  to  exchange  this  stable  bridge  for  any- 
thing like  a suspension  bridge.  He  wants  a suitable,  comfortable 
structure  that  he  can  travel  on  without  being  in  a state  of  nervous 
anxiety  all  the  time,  according  to  the  state  of  the  weather,  and 
the  condition  of  his  horses  and  cattle,  as  to  whether  or  not  he  is 
going  to  get  safely  across.  It  is  bad  enough  to  have  to  cross  an 
overhead  bridge,  with  railway  trains  going  below  every  15  minutes, 
but  to  have  a bridge  that  is  unstable,  deflecting,  as  Mr.  McDougall, 
one  of  the  defendants’  witnesses  says,  a great  deal,  and  vibrating, 
as  Mr.  Farncomb  said,  tremendously.  Why  should  a man  be 
exposed  to  that?  Therefore  it  is  not  a structure  at  all  equal  to 
what  he  had.  It  is  a mere  sort  of  experiment  put  up.  That  is  a 
temporary  expedient  to  tide  over  until  they  went  before  the  Rail- 
way Commissioners,  not  deeming  that  they  were  going  against  the 
order  of  the  Court,  and  violating,  I think  materially,  the  rights  of 
this  man.  There  has  been  a breach  of  the  injunction.  Penalizing 
consequences  might  follow.  I do  not  propose  inflicting  anything 
more  serious  than  the  circumstances  of  the  case  require.  This 
man  has  been  prejudiced;  his  plans  of  work  have  been  disturbed. 
He  has  planned  to  cut  wood  in  the  winter  with  this  traction  engine, 
and  supply  himself  in  that  way;  to  take  over  manure  in  quantities, 
and  he  found  that  all  his  plans  were  frustrated.  He  could  not  get 
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this  engine  over.  He  was  afraid  to  drive  cattle  on  the  bridge. 
He  was  not  to  spend  his  time  educating  his  horses  and  cattle  to  go 
over  that  new  structure;  take  over  half  loads,  and  be  in  doubt 
whether  he  would  get  over  safely.  He  is  not  to  be  exposed  to 
these  things.  He  was  advised  against  using  that  for  heavy  cattle. 
There  would  be  trepidation  on  his  part  in  going  over  with  loads. 
He  was  not  to  take  an  engine  over  there  and  run  consequences. 
To  drive  cattle  over  there  and  have  the  consequence  of  them 
breaking  down  the  bridge,  and  be  dragged  down  himself  and  be 
injured.  It  has  been  proved  here  by  the  experts  on  the  part  of 
the  defence  that  it  is  safe  to  go  over  there.  How  has  it  been  arrived 
at?  It  has  been  arrived  at  by  the  expenditure  of  a great  deal  of 
money;  a great  deal  of  expert  testimony;  a great  deal  of  evidence 
collected,  and  against  that  evidence  is  another  expert,  Mr.  Connor, 
who  says  it  is  not  safe.  Even  if  it  is  demonstrated  that  there  is 
sufficient  strength,  and  he  might  safely  use  it,  why  should  he  be  at 
the  expense  of  ascertaining  all  that?  He  had  to  go  to  this  expense 
to  satisfy  himself. 

The  railway  company  have  disturbed  the  status.  They  have 
made  all  this  trouble,  and  now  they  say  it  is  just  as  good  as  ever. 
It  is  strong  enough,  drive  ahead;  we  will  guarantee  you  can  take 
that  traction  engine  over  safely.  If  they  set  to  work  and  took  it 
over,  and  you  could  look  at  them  while  they  were  doing  it,  it  would 
be  different.  He  does  not  propose  to  run  the  risk  himself,  and  I 
think  he  is  quite  right.  He  swears  to  $250  damages.  I do  not 
think  it  is  a case  to  weigh  his  damages  with  nice  scales.  The 
plaintiff*  has  been  seriously  disturbed.  The  railway  company 
have  violated  the  order  of  the  Court,  and  I think,  although  I do 
not  impose  penalizing  consequences,  I think  they  should  at  least 
compensate  him  for  this  amount,  $250.  I give  him  that.  Then 
their  injunction  and  the  costs  of  action.  And  the  action  is  retained 
meanwhile,  with  liberty  to  apply  for  further  damages  if  the  situa- 
tion is  not  bettered  before  further  damages  should  be  incurred. 
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McKenzie's  consolidated  actions  were  tried  before  Meredith, 
C.J.C.P.,  without  a jury,  at  London,  on  the  13th  February,  1906. 
T.  G.  Meredith,  K.C.,  for  the  plaintiff. 

W . R.  Riddell,  K.C.,  for  the  defendants. 
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May  16,  1906.  Meredith,  C.J.: — Since  the  trial,  a similar 
action,  Dickie  v.  Grand  Trunk  R.W.  Co.,  has  been  disposed  of  by 
the  Chancellor,  and  I have  had  an  opportunity  of  reading  the 
reasons  for  his  judgment  in  favour  of  the  plaintiff  which  were  given 
by  that  learned  Judge. 

Following  that  case,  I must  hold  that  the  plaintiff  was  entitled 
of  right  to  the  overhead  bridge  and  way  and  the  under-pass  which 
are  in  question,  and  that  the  defendants  were  wrong-doers  in 
removing  them  or  altering  their  condition  without  the  authority 
of  the  Dominion  Board  of  Railway  Commissioners. 

The  existence  of  the  unsigned  agreement  in  the  Dickie  case, 
and  the  absence  of  that  feature  in  this  case,  do  not  seem  to  me 
to  make  less  applicable  what  I understand  to  be  the  principle  of 
the  decision  in  the  Dickie  case,  viz.,  that  after  the  lapse  of  the  very 
long  period  during  which  the  plaintiff  had  enjoyed  as  of  right 
the  overhead  crossing,  and  the  circumstances  under  which  it  was 
dealt  with  during  that  period,  the  presumption  arose  that  the 
enjoyment  of  the  right  was  a part  of  the  arrangement  under  which 
the  predecessors  in  title  of  the  defendants  acquired  their  right  of 
way  through  the  lands  of  the  plaintiff. 

The  result  of  this  conclusion  is  that  the  plaintiff  is  entitled  to 
damages  for  the  injury  done  to  him  by  the  acts  of  the  defendants, 
which  I have  held  to  be  wrongful.  These  damages  are  not  to  be 
confined  to  the  loss  sustained  up  to  the  present  time,  but  if  the 
plaintiff  is  in  a position  to  shew  that  the  value  of  his  land  is  lessened 
by  the  substitution  of  the  means  of  crossing  which  the  defendants 
have  provided,  for  the  means  to  which  he  was  entitled,  that  will 
be  one  of  the  elements  making  up  the  damages  which  are  to  be 
awarded  to  him,  and  there  will  be  a reference  to  the  Master  at 
London  to  assess  the  damages. 

The  defendants  must  pay  the  • costs  of  the  action,  including 
those  of  the  motion  for  injunction. 


The  defendants  appealed  to  the  Court  of  Appeal  in  both  cases, 
and  the  appeals  were  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A.,  on  the  23rd  January,  1907. 

Wallace  Nesbitt,  K.C.,  for  the  defendants.  The  defendants 
are  not  bound  to  maintain  a bridge  or  an  under-pass  at  all,  and 
certainly  not  in  the  manner  insisted  upon  by  the  plaintiffs.  The 
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railway  in  question  was  constructed  under  legislation  passed  before 
1851.  Therefore,  the  provisions  of  the  14  & 15  Viet.  ch.  51,  sec.  13, 
which  gave  for  the  first  time  the  right  to  a farm  crossing,  do  not 
apply.  But,  even  if  that  Act  did  at  any  time  apply  to  this  railway, 
that  was  done  away  with  by  C.S.C.  ch.  66:  see  Brown  v.  Toronto 
and  Nipissing  R.W.  Co.  (1876),  26  C.P.  206;  Vezina  v.  The  Queen 
(1889),  17  S.C.R.  1;  Guay  v.  The  Queen  (1889),  ib.  30.  The  Act 
of  1888,  51  Viet.  ch.  59,  sec.  191,  has  been  held  not  to  apply  to 
railway  companies  such  as  that  in  question : Ontario  Lands  and 

011  Co.  v.  Canada  Southern  R.W.  Co.  (1901),  1 O.L.R.  215;  Carew 
v.  Grand  Trunk  R.W.  Co.  (1903),  5 O.L.R.  653.  No  right  to  have 
the  bridge  and  under-pass  maintained  can  arise  from  prescription: 
Canadian  Pacific  R.W.  Co.  v.  Guthrie  (1901),  31  S.C.R.  155;  Grand 
Trunk  R.W.  Co.  v.  Vailiear  (1904),  7 O.L.R.  364.  In  any  case 
the  plaintiff  can  be  entitled  only  to  a convenient  passage;  there 
would  be  no  difficulty  in  giving  a level  crossing;  the  plaintiff  has 
no  right  to  lay  down  what  kind  of  a crossing  he  is  to  receive  : 
Palmer  v.  Michigan  Central  R.W.  Co.  (1903-4),  6 O.L.R.  90,  7 
O.L.R.  87.  There  was  no  express  agreement.  If  there  was,  it 
was  ultra  vires  of  the  railway  company.  They  have  only  a qualified 
right,  and  the  public  must  be  considered.  The  Board  of  Railway 
Commissioners  might  decide  against  a high  level  crossing  or  say 
it  must  be  at  some  other  place.  It  is  for  the  plaintiffs  to  apply 
to  the  Board  if  they  wish  the  ways  to  be  maintained.  Reference 
to  the  legislation  on  the  subject  of  crossings  and  to  the  following 
cases:  Hugo  v.  Great  Western  R.W.  Co.  (1858),  16  U.C.R.  506; 
Carroll  v.  Great  Western  R.W.  Co.  (1857),  14  U.C.R.  614;  Reist  v. 
Grand  Trunk  R.W.  Co.  (1857),  6 C.P.  421;  Same  Case  (1858), 
15  U.C.R.  355;  Re  Armstrong  and  James  Bay  R.W.  Co.  (1906), 

12  O.L.R.  137;  Knill  v.  Grand  Trunk  R.W.  Co.  (1906),  8 O.W.R. 
870;  Grand  Trunk  R.W.  Co.  v.  Perrault  (1905),  36  S.C.R.  671,  681. 

T.  G.  Meredith , K.C.,  and  D.  A.  McDonald,  for  the  plaintiffs. 
The  railway  in  question  was  constructed  under  16  Viet.  ch.  101, 
assented  to  on  the  22nd  April,  1853,  and  therefore  14  & 15  Viet, 
ch.  51  applied  to  the  construction  of  it,  and  by  the  provisions  of 
that  Act  the  defendants’  predecessors  in  title  were  required  to 
erect  and  maintain  farm  crossings  for  the  use  of  the  proprietors 
of  the  lands  adjoining  the  railway:  Reist  v.  Grand  Trunk  R.W. 
Co.,  15  U.C.R.  355;  Elliott  v.  Buffalo  and  Lake  Huron  R.W.  Co: 
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(1858),  16  U.C.R.  289;  Studer  v.  Buffalo  and  Lake  Huron  R.W. 
Co.  (1866),  25  U.C.R.  160.  The  application  of  that  Act  was  not 
removed  by  the  Act  of  1859,  22  Viet.  ch.  1,  secs.  6,  7,  9.  The 
plaintiffs  are  entitled  by  prescription  to  have  the  bridges  and 
under-pass  maintained  by  the  defendants.  Canadian  Pacific  R.W. 
Co.  v.  Guthrie,  31  S.C.R.  155,  and  Grand  Trunk  R.W.  Co.  v.  Valliear, 
7 O.L.R.  364,  hold  only  that  a right  cannot  be  acquired  by  pre- 
scription to  an  easement  which  it  would  be  ultra  vires  of  the  rail- 
way company  to  grant.  It  was  quite  within  the  powers  of  the 
predecessors  in  title  of  the  defendants  to  grant  the  easements 
claimed  by  the  plaintiff.  The  Guthrie  case  does  not  apply,  because 
here  the  plaintiffs  are  the  owners  of  the  lands  on  both  sides  of  the 
railway.  See  Vezina  v.  The  Queen,  17  S.C.R.  at  p.  22;  Grand 
Trunk  R.W.  Co.  v.  Perrault,  36  S.C.R.  at  pp.  677,  681;  Armour 
on  Real  Property,  pp.  470,  471.  The  defendants  were  required 
by  the  Dominion  Railway  Act,  1903,  sec.  203,  to  obtain  the  con- 
sent of  the  Board  of  Railway  Commissioners  before  interfering 
with  the  bridges  and  under-pass,  and  the  plaintiffs  are  entitled  to 
claim  the  benefit  of  that  section:  Hardcastle’s  Statute  Law,  3rd 
ed.,  p.  239  et  seq.;  Railway  Act,  1903,  sec.  294.  In  the  D ckie 
case  the  agreement  is  in  existence,  and  in  the  other  case  it  will  be 
presumed:  Wells  v.  Northern  R.W.  Co.  (1887),  14  O.R.  594. 

Nesbitt,  in  reply,  reviewed  the  cases  cited. 


April  22.  Moss,  C.J.O.: — These  two  cases,  though  tried  at 
different  times  and  by  different  Judges,  were  argued  together  in 
this  Court,  the  points  involved  being  substantially  the  same  in 
each  case.  * 

In  the  first -named  case  the  (consolidated)  actions  are  for  the 
purpose  of  preventing  the  defendants  from  changing  or  interfering 
with  a bridge  and  way  over  and  across  the  defendants’  line  of 
railway,  which  intersects  the  plaintiff’s  farm  from  east  to  west, 
and  also  to  prevent  them  from  changing  or  interfering  with  an 
under-pass,  on  another  part  of  the  plaintiff’s  farm,  provided  as  a 
means  of  access  under  or  across  the  defendants’  line  of  railway, 
which  intersects  it  from  east  to  west. 

In  the  other  case  the  action  is  to  prevent  the  defendants  from 
changing  or  interfering  with  a bridge  and  way  over  and  across  the 
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defendants’  line  of  railway,  which  intersects  the  plaintiff’s  farm 
from  east  to  west. 

In  each  case  the  defendants,  notwithstanding  injunctions  ob- 
tained by  the  plaintiffs,  proceeded  to  alter  the  form  and  construc- 
tion of  the  bridges  and  under-pass,  and  damages  are  claimed  for 
the  injuries  thus  occasioned. 

The  defendants’  answer  to  the  plaintiffs’  complaints  are  the 
same  in  each  case.  They  say  that  they  were  never  under  any 
obligation  to  construct  any  of  the  crossings  in  question,  and,  if 
the  plaintiffs  are  entitled  to  require  the  defendants  to  retain  the 
crossings  or  maintain  others,  they  are  obliged  to  obtain  orders 
from  the  Board  of  Railway  Commissioners  under  the  provisions  of 
the  Railway  Act,  1903. 

It  was  shewn  that  the  bridges  and  under-pass  were  constructed 
in  the  year  1854,  at  the  time  when  the  line  of  railway  was  being 
laid  down  or  constructed  over  the  plaintiffs’  respective  farms. 
At  that  time  there  was  in  existence  legislation  imposing  on  some, 
though,  perhaps,  not  all,  railway  companies  the  duty  of  erecting 
and  maintaining  farm  crossings  of  the  railway  for  the  use  of  pro- 
prietors of  lands  adjoining  it.  At  all  events,  the  Legislature  had 
recognized  the  propriety  of  affording  protection  in  this  respect  to 
land  owners  whose  lands  were  crossed  by  railways.  Whether  the 
bridges  and  under-pass  were  constructed  in  the  belief  that  the 
duty  was  upon  the  railway  company,  or  because  of  an  agreement 
between  the  company  and  the  then  proprietors  of  the  lands,  through 
whom  the  plaintiffs  claim,  it  is  the  fact  that  the  company  did 
construct  them,  and  that  for  more  than  50  years  they  have  been 
maintained  and  used  in  connection  with  the  plaintiffs’  farms,  with 
the  knowledge  of  the  defendants  and  of  their  predecessors  in  title, 
without  any  objection  on  their  part. 

If  there  were  agreements,  the  defendants  are  as  fully  bound 
by  them  to-day  as  were  their  predecessors  at  the  time  they  were 
made.  There  could  be  no  question  of  ultra  vires.  The  subject- 
matter  was  one  which  was  clearly  within  the  powers  and  authority 
of  the  railway  company  in  dealing  for  the  acquisition  of  a right  of 
way  for  their  line  of  railway.  And  there  is  nothing  in  any  of  the 
cases  cited  or  referred  to  that  supports  the  proposition  that  in 
regard  to  a matter  of  this  kind  it  is  incompetent  for,  or  beyond 
the  authority  of,  a railway  company  to  contract  with  a land  owner. 


C.  A. 
1907 

McKenzie 

v. 

Grand 

Trunk 

R.W.Co. 

Dickie 

v. 

Grand 

Trunk 

R.W.Co. 

Moss,  C.J.O. 


680 


ONTARIO  LAW  REPORTS. 


G.  A. 
1907 

McKenzie 

v. 

Grand 

Trunk 

R.W.Co. 

Dickie 

v. 

Grand 

Trunk 

R.W.Co. 

Moss,  C.J.O. 


[VOL. 


There  is  sufficient  in  the  circumstances  and  the  proved  facts  to 
fully  justify  the  conclusions  of  the  learned  trial  Judges  that  the 
bridges  and  under-pass  were  provided  for  and  enjoyed  by  the 
plaintiffs7  predecessors  in  title  as  part  of  the  agreement  or  arrange- 
ment under  which  the  defendants7  predecessors  in  title  acquired 
their  right  of  way  through  the  lands  in  question.  That  this  is  so 
in  the  case  of  Dickie  is  made  apparent  by  the  production  of  the 
agreement  dated  the  21st  December,  1874,  between  George  Dickie 
and  the  Great  Western  Railway  Company,  which  recites  the  fact  that 
the  company,  in  the  construction  of  their  railway  across  the  plaintiff’s 
farm  lot,  severed  it  into  two  portions,  and,  for  the  purpose  of 
enabling  the  owners  or  occupiers  to  pass  and  repass  from  the  one 
portion  to  the  other,  a bridge  was  provided  for  farming  purposes, 
and  releases  the  company  from  all  obligation  to  maintain  or  pro- 
vide a bridge  except  the  one  now  in  question.  This  instrument 
was  not  executed  by  the  defendants7  predecessors  in  title,  but  at 
the  time  of  the  trial  it  was  more  than  20  years  old,  and  was,  there- 
fore, evidence  of  the  truth  of  the  facts  as  therein  stated:  R.S.O. 
1897,  ch.  134,  secs.  2 and  3.  See  also  Regina  v.  Guthrie  (1877), 
41  U.C.R.  148.  And  it  may  fairly  be  inferred  from  the  evidence 
in  the  McKenzie  case  that  a similar  agreement  or  arrangement 
was  come  to  with  his  predecessors  in  title. 

Upon  this  conclusion  the  defendants  were  in  the  wrong  in 
assuming  to  interfere  with  the  plaintiffs7  rights,  without  the  sanc- 
tion and  authority  of  the  Board  of  Railway  Commissioners.  The 
circumstances  of  these  cases  do  not  warrant  the  contention  that 
it  lay  upon  the  plaintiffs  to  apply  to  the  Board.  The  defendants 
were  seeking  to  disturb  the  status  quo,  and  it  was  for  them  to  make 
application  in  such  a case. 

And  the  plaintiffs  were  entitled  to  be  protected  in  their  rights 
as  they  existed  until  the  defendants  obtained  the  authority  of  the 
Board  for  their  action. 

The  appeals  should  be  dismissed. 


Osler,  J.A. : — I am  of  opinion  that  the  appeals  should  be  dis- 
missed, for  the  reasons  given  in  the  judgments  below. 


Meredith,  J.A.: — In  order  that  the  appellants  may  succeed  in 
these  cases,  it  is  necessary  for  them  to  establish  the  novel,  and 
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somewhat  startling,  proposition,  that  there  never  was  any  power 
in  them,  or  in  their  predecessors  in  title,  to  grant  a right  of  way 
under  or  over  their  lands.  Throughout  the  vicissitudes  of  the 
question  whether  railway  companies  were  obliged  to  provide 
farm  crossings,  I do  not  think  it  was  ever  suggested  that  they  could 
not  contract  to  do  so:  my  recollection  is  that,  even  in  cases  in 
which  the  obligation  was  negatived,  the  right  to  grant  was  upheld 
and  given  effect  to;  and  in  all  cases  and  under  all  circumstances 
the  obligation  to  afford  a way  of  necessity  seems  to  have  been 
recognized.  To  give  effect  to  such  a proposition  now  would,  in 
effect,  be  to  upset  the  law  as  it  has  been  for  upwards  of  half  a 
century  supposed  to  be,  and  to  upset  innumerable  transactions 
based  upon  that  supposition,  of  which  these  very  cases  are  apt 
examples.  Why  should  railway  companies  not  have  always  had 
such  power  to  contract?  They  now  not  only  have,  but  are  clearly 
obliged  to  provide  such  crossings.  What  has  there  ever  been  to 
have  prevented  it?  It  has  always  been  one  of  the  more  usual 
conditions  upon  which  lands  have  been  granted  to  railway  com- 
panies for  the  purposes  of  their  railway — one  of  the  more  usual 
considerations  for  the  lands  conveyed  to  them.  The  necessity  of 
the  thing  almost  demands  it.  It  can  hardly  be  conceivable  that 
a railway  company  might  cut  in  two  innumerable  farms,  and 
thereby  render  portions  of  them  of  little  value,  if  any,  because  of 
no  convenient  means  of  passing  from  the  one  part  to  the  other, 
either  under,  over,  or  upon  the  railway.  The  thing  would  be  pre- 
posterous— a burden  which  the  railway  companies  would  not  be 
able  to  carry.  Why  should  farms  be  rendered  largely  useless  at 
their  cost,  and  much  less  so  at  the  owners’  loss,  for  the  want  of  a 
convenient  way,  which  can  always  be  given  at  no  great  expense, 
and  no  great  risk  to  any  one?  Again  I ask:  what  was  there  to 
have  prevented  the  grant  of  the  ways  in  question?  My  answer 
must  be — nothing.  And,  that  being  so,  the  appeals  fail;  for 

where  a grant  is  proved,  it  holds  good;  and  where  a grant  is  not 
proved,  it  is  to  be  presumed  to  have  been  made,  after  upwards 
of  half  a century’s  user  of  the  ways  as  of  right,  such  as  in  these 
cases:  see  R.S.O.  1897,  ch.  133,  sec.  34.  All  turns  upon  the  power 
— which  I have  no  doubt  the  railway  companies  had — to  grant 
such  rights  of  way.  If  they  had  no  such  power,  the  actual  grant 
would  not  avail,  nor  could  any  grant  be  presumed. 
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I have  dealt  with  the  question  on  principles  generally  applicable 
to  railway  companies  in  this  Province;  but  it  is  proper  to  add, 
also,  that,  under  legislation  applicable  to  the  predecessors  in  title 
of  the  appellants  and  which  was  in  force  for  at  least  several  years, 
they  very  clearly  had  the  power  to  grant  rights  of  way  such  as  those 
in  question,  for  that  enactment  required  them  to  provide  farm 
crossings;  and,  whether  or  not  the  part  of  the  railway  in  question 
was  actually  constructed  under  it,  they  certainly  had  all  the  power 
which  it  conferred,  and  it  might  be  well  presumed  that  the  grants 
were  made  under  it,  if  there  had  been  no  other  power  to  make 
them;  and  once  so  granted  would  hold  good. 

I would  dismiss  the  appeals. 

Garrow  and  Maclaren,  JJ.A.,  concurred  in  dismissing  the 
appeals. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 


Anderson  v.  Ross. 

Covenant — Restraint  of  Trade — Termination  of  Partnership — Covenant  not  to 
Engage  or  he  Interested  in  Competing  Business — Carrying  on  Business  as 
Manager  for  Another. 


D.  C. 

1906 

Nov.  29. 

1907 


The  plaintiff  and  defendant  were  partners  in  a jewelry  business  carried  on  in 
the  town  of  Port  Arthur.  The  articles  of  partnership  provided  that  the 
plaintiff  should  procure  her  husband  to  work  in  the  business  and  to  devote 
his  whole  time  and  attention  to  it;  and  the  plaintiff  covenanted  that  her 
husband  should  not,  after  the  determination  of  the  partnership,  “ carry  on 
or  engage  or  be  interested,  directly  or  indirectly,  in  any  business  in  the  town 
of  Port  Arthur  which  shall  compete  or  interfere  with  the  business”  of  the 
defendant.  After  the  dissolution  of  the  partnership,  the  plaintiff’s  husband 
entered  into  the  employment  of  B.,  as  manager  of  a jewelry  business  belong- 
ing to  B.,  upon  premises  in  Port  Arthur  situate  in  close  proximity  to  the 
shop  at  which  the  defendant  was  carrying  on  the  business  which  had  been 
carried  on  by  the  partnership;  and  the  business  of  B.  was,  beyond  question, 
one  which  competed  with  the  business  of  the  defendant : — 

Held,  that  what  had  been  done  by  the  plaintiff’s  husband  was  a breach  of  her 
agreement  with  the  defendant. 

Review  of  the  authorities. 

Judgment  of  Mabee,  J.,  reversed. 


Action  for  a partnership  account;  and  counterclaim  by  the 
defendant  for  damages  for  breach  of  a covenant  contained  in  the 
articles  of  partnership  between  the  plaintiff  and  defendant.  The 
facts  are  stated  in  the  judgments. 


The  action  and  counterclaim  came  before  Mabee,  J.,  for  trial, 
at  Port  Arthur. 

F.  H.  Keefer,  for  the  plaintiff. 

H.  Cassels,  K.C.,  and  W.  F.  Langworthy,  for  the  defendant. 

November  29.  Mabee,  J.: — The  parties  agreed  at  the  trial 
upon  a referee,  who  was  to  take  the  accounts  of  the  partnership, 
and  consent  minutes  were  filed  disposing  of  that  branch  of  the 
action. 

The  plaintiff  and  defendant  had  entered  into  an  agreement  in 
May,  1904,  whereby  the  defendant  admitted  the  plaintiff  into 
partnership  with  him  in  the  jewelry  business  at  Port  Arthur.  The 
terms  of  the  partnership  are  fully  set  out.  The  last  paragraph  of 
the  agreement  is  as  follows:  “12.  From  and  after  the  determina- 
tion of  this  partnership,  the  said  Anderson  shall  not  engage  in  or 
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carry  on  or  be  interested  in,  directly  or  indirectly,  any  business 
in  the  town  of  Port  Arthur  competing  or  interfering  with  the  busi- 
ness of  the  said  Ross,  and  the  said  Anderson  covenants  and  agrees 
that  her  husband,  the  said  Adam  C.  Anderson,  shall  not,  after 
the  determination  of  this  partnership,  carry  on  or  engage  or  be 
interested,  directly  or  indirectly,  in  any  business  in  the  town  of 
Port  Arthur,  which  shall  compete  or  interfere  with  the  business  of 
the  said  Ross.’7  At  the  time  this  agreement  was  entered  into,  the 
husband,  Adam  C.  Anderson,  was  largely  in  debt,  and  judgments 
were  outstanding  against  him;  so  the  partnership  agreement  was 
made  with  his  wife,  Evangeline  M.  Anderson,  who  by  it  agreed 
that  her  husband,  Adam  C.  Anderson,  should  devote  his  whole 
time  and  attention  to  the  business,  and  no  charge  was  to  be  made 
against  the  firm  for  his  services. 

Upon  the  termination  of  the  agreement,  Mr.  D.  F.  Burke  pur- 
chased a jewelry  business  that  had  been  carried  on  in  Port  Arthur, 
under  the  name  of  the  Port  Arthur  Jewelry  Company,  and  engaged 
Adam  C.  Anderson  to  manage  it.  Mr.  Burke  is  not  a jeweller;  he 
says  he  is  at  the  store  three  or  four  times  a day,  and  that  Anderson 
looks  after  it  as  a jeweller.  Anderson  says  he  manages  it,  and  is 
paid  $175  per  month;  that  he  has  no  money  invested  in  it,  nor 
has  his  wife;  that  he  learned  the  defendant’s  private  marks  upon 
his  goods  and  the  persons  from  whom  he  bought  while  with  him; 
and  that  he  has,  since  he  has  been  connected  with  Mr.  Burke’s 
business,  purchased  similar  goods  from  some  of  the  same  firms 
with  whom  the  defendant  dealt.  Wesley  Henders  says  that 
Anderson  is  in  charge  of  the  Port  Arthur  Jewelry  Company,  and 
has  a couple  of  boys  there  under  him.  Herbert  Greenland,  who 
sold  the  business  to  Mr.  Burke,  says  that  the  negotiation  for  sale 
all  took  place  at  Anderson’s  house;  that  he  (Anderson)  was  always 
present;  and  that,  so  far  as  he  (Greenland)  knew,  Anderson  was 
carrying  on  the  business. 

I have  no  reason  to  doubt  the  statement  of  Mr.  Burke  that  the 
business  belongs  to  him,  and  that  Anderson  has  no  money  invested 
in  it;  and  it  remains,  therefore,  to  consider  whether  this  state  of 
facts  puts  the  wife  in  breach  of  her  contract  that  the  husband 
should  not  “carry  on  or  engage  or  be  interested,  directly  or  in- 
directly, in  any  business  in  Port  Arthur  which  shall  compete  or 
interfere  with  the  business  of  the  said  Ross.” 
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The  defendant  counterclaims  for  damages  for  breach  of  this 
covenant,  and  his  evidence  is  to  the  effect  that  the  jewelry  business 
which  Anderson  is  now  managing  is  upon  the  opposite  corner; 
that  it  interferes  with  and  has  injured  his  (defendant’s)  business. 

Prior  to  the  partnership  Anderson  had  been  in  the  wholesale 
jewelry  business  in  Toronto,  and  his  knowledge  of  the  retail  busi- 
ness, and  the  local  conditions  connected  with  it  at  Port  Arthur, 
was  gained  while  he  was  with  the  defendant,  under  the  partnership 
agreement  between  his  wife  and  the  defendant. 

It  was  contended  for  the  plaintiff  that  there  was  no  breach; 
that  the  covenant  was  onty  against  the  husband  being  engaged  in 
or  carrying  on  a business  of  his  own,  or  in  which  he  had  some 
financial  interest,  and  could  not  be  read  ta  prevent  him  working 
for  another  upon  salary  or  for  wages. 

No  cases  were  cited  to  me  by  either  counsel  upon  the  trial. 

Is  it  open  to  Anderson  to  engage,  as  he  has  done,  to  manage 
the  business  as  the  agent  of  Mr.  Burke  without  a breach  of  the 
wife’s  covenant?  In  most  of  the  cases  in  our  own  Courts  the 
covenants  coming  in  question  expressly  extended  to  prevent  the 
covenantor  from  acting  as  the  agent  of  another  in  the  particular 
trade  or  business  covered  by  the, agreement : see  Cook  v.  Shaw 
(1894),  25  O.R.  124;  Wicher  v.  Darling  (1885),  9 O.R.  311;  Turner 
v.  Burns  (1893),  24  O.R.  28;  Parnell  v.  Dean  (1900),  31  O.R.  517. 

In  Roper  v.  Hopkins  (1898),  29  O.R.  580,  the  covenant  was 
wider  than  the  one  in  question  in  this  action.  There  the  defendant 
covenanted  that  he  would  not  “become  connected  in  any  way  in 
any  similar  business  carried  on  by  any  person  or  persons,  corpora- 
tion or  corporations;”  it  was  held  that  the  defendant  was  not 
“connected  in  any  way”  with  the  business  about  which  the  com- 
plaint was  made  (his  son’s  business),  because  the  plaintiff  had 
failed  to  shew  a legal  contract  of  some  sort  between  the  defendant 
and  his  son,  although  the  defendant  had  solicited  orders  for  the 
son  from  customers  of  the  former  firm. 

It  is  tated  in  vol.  24  of  the  Am.  & Eng.  Encyc.  of  Law, 
2nd  ed.,  at  p.  859,  that  a covenant  not  to  carry  on  a certain  trade 
is  broken  where  the  covenantor  does  so  as  the  agent  or  manager 
or  employee  of  another,  and  many  American  and  some  English 
cases  are  cited.  I have  perused  all  of  these,  as  well  as  others;  and 
the  cases  cited  in  the  footnote  cannot  all  be  regarded  as  supporting 
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in  entirety  the  rule  as  stated — indeed,  many  of  them  are  clearly 
distinguishable. 

On  the  other  hand,  in  Allen  v.  Taylor  (1870),  19  W.R.  35,  the 
words  were,  “ exercise  and  carry  on  a trade,”  and  it  was  held  that 
these  meant,  to  carry  it  on  upon  the  defendant’s  own  account. 
This  case  was  discussed  in  Palmer  v.  Mallet  (1887),  36  Ch.D.  411, 
at  p.  422,  where  Cotton,  L.J.,  said  “ 1 Carrying  on  a trade’  im- 
plies to  my  mind  that  the  person  engaged  in  it  is  engaged  in  it  qua 
trade,  that  is  to  say,  as  a trade  producing  profit  or  loss  which  is  to 
be  shared  by  him,  and  that  is  not  the  case  if  he  is  merely  a salaried 
assistant.”  It  is  true  that  this  was  by  way  of  distinguishing  Allen 
v.  Taylor  from  the  case  then  under  consideration. 

In  Raw  inson  v.  Clarke  (1845)  , 14  M.  & W.  187,  the  defendant 
sold  his  business  as  a surgeon  and  apothecary,  and  covenanted 
that  he  would  not,  directly  or  indirectly,  by  himself  or  in  partner- 
ship with  any  other  person,  carry  on  or  exercise  his  practice  or 
profession  of  a surgeon  or  apothecary;  it  was  held  that  exercising 
the  practice  of  a surgeon  as  the  servant  of  another  was  not  a breach 
of  the  covenant. 

In  Tabor  v.  Blake  (1881),  61  N.H.  83,  the  covenant  was  not 
“to  open,  or  cause  to  be  opened,  a grocery,  a billiard  saloon,  or 
eating  saloon  for  trade,  in  the  village  of  Woodsville;”  it  was  held 
not  a violation  of  the  covenant  for  the  defendant  to  open  and 
manage  such  a saloon  as  the  agent  for  his  wife. 

While  having  some  doubts  about  the  case  last  referred  to,  I cite 
it  because  the  reported  argument  shews  that  all  the  English  cases 
were  before  the  New  Hampshire  Court. 

Jones  v.  Heavens  (1877),  4 Ch.D.  636,  is  clearly  distinguishable, 
as  the  covenant  there  was  that  the  defendant  would  not  “sell  any 
goods  in  any  way  connected  with  the  trade.” 

I think  the  weight  of  authority  is  in  favour  of  the  position  con- 
tended for  by  the  plaintiff,  and  that  the  engagement  of  the  husband 
as  the  manager,  at  a salary,  of  the  business  of  Mr.  Burke  is  not 
a breach  of  the  covenant. 

Of  course,  it  was  not  argued  that  there  could  be  any  injunction, 
and  damages  only  were  claimed. 

In  the  view  I have  taken,  the  counterclaim  must  be  dismissed 
with  costs. 
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The  defendant  appealed  to  a Divisional  Court,  and  his  appeal 
was  heard  by  Meredith,  C.J.C.P.,  Magee  and  Clute,  JJ.,  on  the 
4th  and  5th  February,  1907. 

H.  Cassels,  K.C.,  and  R.  S.  C assets,  for  the  defendant.  Cases 
more  recent  than  those  cited  by  the  trial  Judge  are  in  favour  of 
the  position  that  the  plaintiff  is  liable  for  a breach  of  her  covenant 
by  reason  of  her  husband's  engaging  to  manage  Burke's  business: 
see  Cade  v.  Calfe  (1906),  22  Times  L.R.  243;  Mills  v.  Dunham, 
[1891,  1 Ch.  576;  George  Hill  & Co.  v.  Hill  (1886),  55  L T.N.S.  769; 
Smith  v.  Hancock,  [1894]  2 Ch.  377;  McCausland  v.  Hill  (1896), 
23  A.R.  738.  The  covenant  was  framed  for  the  protection  of  the 
defendant;  the  Court  should' not  strive  against  it.  Nordenfelt  v. 
MaxmNordenfelt,  etc.,  Co.,  [1894]  A.C.  535,  marks  the  change  of 
front  in  the  attitude  of  the  Court  towards  these  covenants.  Watts 
v.  Smith  (1890),  62  L. T.N.S.  453,  shews  that  a man  is  engaged 
where  he  is  employed.  To  engage  is  the  same  as  to  be  engaged: 
Rol  e v.  Rolfe  (1846),  15  Sim.  88.  Gophir  Diamond  Co.  v.  Wood, 
[1902]  1 Ch.  950,  refers  to  and  interprets  Smith  v.  Hancock.  “Con- 
cerned" is  not  stronger  than  “interested."  There  is  a breach,  and 
damages  should  be  allowed. 

E.  E.  A.  Du  Vernet,  for  the  plaintiff.  The  surrounding  circum- 
stances, I admit,  must  be  taken  into  consideration.  Gophir  Diamond 
Co.  v.  Wood  is  much  in  point.  George  Hill  & Co.  v.  Hill  is  there 
considered,  as  well  as  Smith  v.  Hancock.  See  Palmer's  Company 
Precedents,  9th  ed.,  p.  294: — “act  as  servant  or  agent."  William 
Cory  & Son,  Limited,  v.  Harrison,  [1906]  A.  C.  274,  also  deals  with 
Smith  v.  Hancock.  The  whole  tendency  is  again  t giving  greater 
weight  to  these  provisions  than  the  strict  wording  would  warrant: 
Beetham  v.  Fraser  (1904),  21  Times  L.R.  8;  Reeve  v.  Marsh  (1906), 
23  Times  L.R.  24. 

H.  C assets,  K.C.,  in  reply,  reviewed  the  cases  already  cited,  and 
referred  to  the  Imperial  Dictionary,  sub  verb,  “interested,"  and  to 
Crabbe's  Synonyms,  “concerned." 
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April ‘9.  Meredith,  C.J.: — The  appellant  counterclaimed  to 
recover  damages  for  an  alleged  breach  of  a covenant  of  the  respon- 
dent contained  in  articles  of  co-partnership  between  her  and  the 
appellant. 

The  covenant  is  in  the  following  form:— 
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“From  and  after  the  determination  of  this  partnership  the  said 
Anderson  (i.e.,  the  respondent)  shall  not  engage  in  or  carry  on  or 
be  interested  in,  directly  or  indirectly,  any  business  in  the  town  of 
Port  Arthur  competing  or  interfering  with  the  business  of  the  said 
Ross,  and  the  said  Anderson  covenants  and  agrees  that  her  hus- 
band, the  said  Adam  C.  Anderson,  shall  not,  after  the  determina- 
tion of  this  partnership,  carry  on  or  engage  or  be  interested,  directly 
or  indirectly,  in  any  business  in  the  town  of  Port  Arthur  which 
shall  compete  or  interfere  with  the  business  of  the  said  Ross.” 

The  partnership  business  was  that  of  jewellers,  and  by  the 
terms  of  the  articles  it  was  provided  that  the  respondent  should 
procure  her  husband,  Adam  C.  Anderson,  to  work  in  the  business 
and  to  devote  his  whole  time  and  attention  to  it,  and  that  she 
should  pay  him  for  so  doing  out  of  the  salary  of  $125  a month 
which,  by  another  provision  of  the  articles,  each  partner  was  to 
be  paid,  and  that  no  charge  should  be  made  against  the  partnership 
for  the  services  of  the  husband. 

After  the  dissolution  of  the  partnership,  the  respondent’s  hus- 
band entered  into  the  employment  of  one  D.  F.  Burke,  as  manager 
of  a jewelry  business  belonging  to  Burke,  upon  premises  in  Port 
Arthur,  situate  in  close  proximity  to  the  shop  at  which  the  appellant 
is  now  carrying  on  the  business  which  had  been  carried  on  by  the 
partnership. 

It  is  not  open  to  question  that  the  business  of  Burke  is  one 
which  competes  with  the  business  of  the  appellant. 

The  question  for  decision  is  whether  what  has  been  done  by  the 
respondent’s  husband  is  a breach  of  her  agreement  with  the  appel- 
lant ; in  other  words,  wRether  what  the  husband  is  doing  is  carrying 
on  or  engaging  or  being  interested,  directly  or  indirectly,  in  a busi- 
ness in  Port  Arthur  which  competes  or  interferes  with  the  business 
of  the  appellant. 

I find  it  impossible  to  deduce  from  the  cases,  of  which  there 
are  many,  any  clear  principle  which  is  to  be  applied  in  determining 
the  meaning  of  such  a covenant  as  that  which  is  in  question  in 
this  case,  unless  it  be  that  the  guiding  rule  is  to  construe  it  so  as 
to  carry  out  the  objects  and  intention  of  the  parties  so  far  as  the 
language  of  the  covenant  will  fairly  allow  and  no  further:  per 
A.  L.  Smith,  L.J.,  in  Smith  v.  Hancock,  [1894]  2 Ch.  377,  at  p.  390. 

What,  then,  were  the  objects  and  intention  of  the  parties  in 


XIV.] 


ONTARIO  LAW  REPORTS. 


689 


this  case?  Manifestly  they  were,  so  far  as  the  acts  of  the  respon- 
dent’s husband  were  concerned,  to  prevent  him  from  using  his 
knowledge  and  skill  in  a business  in  Port  Arthur  which  competed 
or  interfered  with  that  carried  on  by  the  appellant. 

It  is  highly  improbable,  I think,  that  the  parties  to  the  partner- 
ship articles  had  not  in  mind  the  possibility  of  the  husband,  after 
the  termination  of  the  partnership,  taking  just  such  a part  in  a 
competing  business  as  he  was,  under  the  provisions  of  the  articles, 
to  take  in  the  partnership  business,  and  that  they  did  not  intend 
that  he  should  be  precluded  from  doing  so. 

Then,  assuming  what  I have  mentioned  to  have  been  the  object 
and  intention  of  the  parties,  is  the  language  which  they  have  used 
such  as  to  embrace  within  the  prohibition  of  the  covenant  the  acts 
of  the  husband  which,  according  to  the  contention  of  the  appellant, 
constitute  a breach  of  it? 

In  Ward  v.  Byrne  (1839),  5 M.  & W.  548,  the  defendant  bound 
himself,  amongst  other  things,  not  to  follow  or  be  employed  in  the 
business  of  a coal  merchant,  either  directly  or  indirectly,  and  it 
was  held  that,  looking  at  the  whole  of  the  condition  of  his  bond, 
the  defendant  had  precluded  himself  from  being  the  clerk  of  another 
in  the  trade  or  business  of  a coal  merchant;  and  Maule,  B.,  said: 
“The  defendant’s  construction  would  lead  to  this  consequence, 
that  Byrne  might  be  employed,  supposing  he  was  not  employed  on 
his  own  account,  as  the  manager  and  conductor  of  a similar  estab- 
lishment, which  clearly  would  be  within  the  mischief  which  the 
parties  must  have  intended  to  prohibit;  for  it  would  enable  him 
materially  to  interfere  with  the  business  of  his  old  master.”  No 
doubt,  this  construction,  in  the  view  of  Parke,  B.,  was  ma- 
terially helped  by  the  language  of  other  parts  of  the  condition, 
and  especially  by  the  provision  that  the  defendant  should  not  leave 
the  employment  of  the  plaintiff  without  giving  one  month’s  notice. 

In  Bird  v.  Lake  (1863),  1 H.  & M.  338,  Vice-Chancellor  Sir  W. 
Page  Wood,  referring  to  a covenant  not  at  any  time,  directly  or 
indirectly,  by  himself  or  in  partnership  with  any  person  whomso- 
ever, or  in  any  other  manner,  to  carry  on  or  be  engaged  in  carrying 
on  the  trade  or  business  of  an  eating-house  keeper,  said  (p.  341): 
“It  can  be  carried  to  this  extent  and  no  further — that  he  will  not 
act  as  a director,  manager,  assistant,  etc.,  perhaps  not  even  as 
waiter,  in  such  an  establishment.” 
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In  Allen  v.  Taylor  (1871),  19  W.R.  556,  the  agreement  of  the  defen- 
dant was  that  he  would  not  exercise  or  carry  on  the  trade  of  a rag 
dealer,  either  in  his  own  name  or  that  of  any  other  person  or  persons 
in  the  town  of  Nottingham,  and  it  was  held  by  the  Master  of  the 
Robs  (Lord  Romilly)  that  managing  the  business  of  another  person 
in  the  same  trade  in  the  town  of  Nottingham  at  a weekly  salary  was 
not  a breach  of  the  agreement.  In  delivering  judgment,  the 
Master  of  the  Rolls  said:  “It  is  clear  that  what  the  defendant  has 
done  does  not  come  within  the  terms  of  the  agreement.  A man 
cannot  properly  be  said  to  exercise  or  carry  on  a trade  unless  he 
receives  some  portion  of  the  profits.  The  agreement  as  it. stands 
does  not,  in  my  opinion,  preclude  the  defendant  from  being  em- 
ployed in  the  trade  by  any  other  person  at  a fixed  salary.  . . .” 

Allen  v.  Taylor  is  reported,  upon  a motion  for  an  interlocutory 
injunction,  in  18  W.R.  888  (1870),  and,  on  appeal  from  the  order 
then  made,  in  19  W.R.  35,  where  Lord  Hatherley  distinguished 
Rolfe  v.  Rolfe,  15  Sim.  88,  in  which  he  said  the  words  were  “carry 
on  business  or  engage  in”  and  were  larger  words  than  “carry  on 
in  his  own  name  or  the  name  of  any  other  person.” 

In  Rolfe  v.  Rolfe  the  defendant  had  covenanted  that  he  would 
not  at  any  time  thereafter  carry  on,  practise,  or  engage  in  the 
business  of  a tailor,  either  alone  or  with  any  other  person,  and 
Vice-Chancellor  Shadwell  held  that  acting  as  foreman,  but  not  as 
a principal,  in  the  business  of  a tailor  was  a breach  of  the  covenant, 
saying  that  as  he  had  engaged  with  Willis  in  carrying  on  the  busi- 
ness, he  had  plainly  violated  the  agreement. 

In  Newling  v.  Dobell  (1869),  38  L.J.Ch.  Ill,  the  covenant  was 
“not  to  carry  on  or  be  concerned  or  interested  in”  the  business  of 
a tailor,  and  it  was  held  by  Malins,  V.-C.,  that  engaging  as  a journey- 
man tailor  to  his  nephew,  who  carried  on  the  same  trade  and  under 
the  same  name,  within  the  prescribed  limits,  was  a breach  of  the 
covenant.  The  Vice-Chancellor  referred  to  Rolfe  v.  Rolfe , and 
said  that  he  saw  no  distinction  between  that  case  and  the  one 
before  him. 

In  Watts  v.  Smith,  62  L.T.N.S.  453,  the  covenant  was  “not  to 
engage  in”  a similar  business,  and  it  was  held  by  Kekewich,  J., 
that  engaging  as  buyer  and  manager  in  the  glass  and  china  depart- 
ment of  a general  drapery  business  (which  was  held  to  be  a similar 
business  within  the  meaning  of  the  covenant)  was  a breach  of  it. 
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Kekewich,  J.,  said  that  he  was  not  disposed  to  follow  the  researches  D*  C. 
of  counsel  into  the  meaning  of  the  word  “ engage;”  that  he  did  1Q07 
not  think  it  necessary  to  investigate  the  meaning  of  the  word  Anderson 
etymologically;  and  that  it  was  obviously  a word  of  flexible  mean-  R(^g 
ing.  adding:  “In  this  case  I find  that  a man  is  engaged,  or  em-  

& . . . . Meredith,  C.J. 

ployed;  and  a bargain  is  made  with  him  to  enter  into  the  service 
of  Watts  and  Co.  (i.e.,  the  plaintiffs)  for  a certain  time,  and  upon 
certain  terms.  When  I come  to  the  terms  of  the  bargain  and  the 
consideration  that  it  was  for  a limited  period  and  a limited  distance, 
that  he  should  not  engage  in  a similar  business,  I think  it  means 
that  he  should  not  go  and  do  that,  within  these  limits,  which  he, 
until  then,  was  doing  in  the  employment  of  these  persons  here. 

. . . I think  it  is  sufficiently  expressed  to  prevent  this  defendant 

being  engaged,  that  is  being  occupied,  being  a servant  in  a 4 similar 
business’  to  that  carried  on  by  the  plaintiffs.” 

In  Smith  v.  Hancock,  [1894]  1 Ch.  209,  [1894]  2 Ch.  377,  the 
covenant  was  not  to  “carry  on  or  be  in  any  wise  interested  in”  a 
similar  business;  and  it  was  held  that  the  covenant  was  not  broken 
by  the  defendant  having  assisted  his  wife,  who  had,  against  his 
wishes,  started  her  nephew  in  a similar  business,  with  money  which 
was  her  own  separate  property,  and  in  obtaining  the  lease  of  the 
shop  in  her  own  name,  and,  as  she  was  disabled  by  rheumatism 
from  writing,  by  writing  for  her  a circular  inviting  “old  friends” 
to  come  to  the  shop,  and  also  by  handing  copies  of  the  circular 
to  a few  persons,  introducing  the  nephew  to  some  provision  mer- 
chants, and  also  at  the  bank,  when  his  wife  opened  the  banking 
account  for  the  business  in  her  own  name.  Lindley,  L.J.,  [1894] 

2 Ch.  at  p.  386,  said:  “When  a person  sells  a business  and  agrees 
not  to  carry  on,  or  be  in  any  way  interested  in,  any  similar  business, 
the  word  ‘interested’  is  used  to  prevent  him,  not  only  from  carrying 
it  on,  but  also  from  having  any  proprietary  or  pecuniary  interest 
in  it;”  and  Kay,  L.J.,  who  differed  from  the  majority  of  the  Court 
of  Appeal,  said  (p.  387):  “Then  ‘carry  on’  does  not  mean  ‘ex- 
clusively’ carry  on,  or  even  ‘principally.’  If  he  became  partner 
with  other  persons,  even  a dormant  partner,  or  if  he  contributed 
capital  to  aid  a like  business,  or  became  manager,  I should  think  he 
would  have  broken  this  agreement.”  A.  L.  Smith,  L.J.,  said,  pp. 

391-2:  “He”  (i.e.,  the  defendant)  “has  no  interest  whatever  in  the 
business  itself,  which  is  that  of  his  wife,  carried  on  by  her  for  her 


692 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.C. 

1907 

Anderson 


Ross. 

Meredith,  C.J. 


own  purposes,  though  he  has  taken  an  interest  in  her  succeeding 
therein,  which  these  acts  of  his  shew  that  he  has  done.  If  the 
husband  had  performed  similar  acts  in  like  circumstances  for  a 
stranger  who  was  setting  up  business  on  his  own  account,  in  my 
judgment  it  could  not  be  said  that  he  was  in  anywise  interested 
in  the  business,  though  he  had  interested  himself  on  behalf  of  he 
stranger;  and  so  now  the  same  result  follows  if  he  does  the  same 
acts  for  his  wife.” 

In  Cade  v.  Calfe,  22  Times  L.R.  243,  the  defendant’s  covenant 
was  that  he  would  not  directly  or  indirectly  be  engaged,  concerned, 
or  interested  in,  or  carry  on,  the  trade  or  business  of  a coal  mer- 
chant. After  leaving  the  plaintiff’s  employment,  he  immediately 
entered  the  service  of  a coal  merchant,  carrying  on  business  within 
the  prescribed  limits,  and  began  to  solicit  orders  from  the  plaintiff’s 
customers  in  the  neighbourhood.  It  would  appear  from  the  report 
that  the  judgment,  which  was  pronounced  by  Kekewich,  J.,  restrain- 
ing the  defendant  from  committing  a breach  of  the  agreement,  was 
a consent  judgment;  and,  no  doubt  because  of  this,  the  scope  and 
effect  of  the  covenant  were  not  dealt  with  by  the  learned  Judge. 

I do  not  pursue  the  inquiry  through  the  other  cases.  Those  to 
which  I have  referred  are  decisions  upon  or  contain  expressions  of 
opinion  as  to  the  meaning  of  the  word  “ engage,”  which  are  in 
accord  with  the  opinion  which,  apart  from  authority,  I have  formed, 
which  is,  that,  as  used  in  the  partnership  articles,  having  regard  to 
the  nature  of  the  employment  of  the  husband  of  the  respondent  in 
the  business  of  the  partnership,  the  covenant  of  the  respondent  is 
wide  enough  to  include  the  taking  by  the  husband  of  such  a part 
as  upon  the  findings  of  my  brother  Mabee  the  husband  took  in  the 
business  of  Burke,  and  that  the  acts  of  the  husband,  therefore, 
constituted  a breach  of  the  respondent’s  covenant. 

I adopt  the  reasoning  of  Kekewich,  J.,  in  Watts  v.  Smith,  which 
may,  I think,  be  well  applied  to  the  covenant  with  which  we  have 
to  deal.  Paraphrasing  his  language,  I would  say:  “In  this  case  I 
find  that  provision  is  made  for  the  engagement  of  the  respondent’s 
husband  in  the  business  of  the  partnership,  and  a bargain  is  made 
that  he  shall  enter  the  service  of  the  partnership  for  a certain  time 
and  on  certain  terms.  When  I come  to  the  terms  of  the  bargain 
and  the  consideration  that  it  was  for  a limited  period  and  a limited 
distance,  that  the  husband  should  not  engage  in  a similar  business, 
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I think  it  means  that  he  should  not  go  and  do  that  within  these 
limits  which  he  until  then  was  doing  in  the  employment  of  the 
partnership,  and  that  the  covenant  is  sufficiently  expressed  to  render 
the  respondent  liable  for  a breach  of  the  covenant  if  her  husband 
is  engaged,  that  is,  being  occupied,  at  all  events,  as  a manager  of 
it,  in  a business  in  Port  Arthur,  which  competes  or  interferes  with 
the  business  of  the  appellant.” 

For  these  reasons,  I would  allow  the  appeal  with  costs,  reverse 
the  judgment  of  my  brother  Mabee,  and  substitute  for  it  a judg- 
ment declaring  and  adjudging  that  the  acts  of  the  respondent’s 
husband  of  which  the  appellant  complains  constituted  a breach  of 
the  respondent’s  covenant,  directing  a reference  to  inquire  into  and 
assess  the  damages  of  the  appellant  for  that  breach,  and  reserving 
further  directions  and  the  costs  of  the  reference.  The  appellant 
should  also  have  the  costs  of  the  counterclaim  up  to  and  including 
judgment. 
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Magee,  J. : — I agree. 


Clute,  J.  (after  shortly  stating  the  facts): — The  sole  question 
is  whether  the  plaintiff  is  liable  upon  her  covenant  by  reason  of 
the  engagement  of  her  husband,  Adam  C.  Anderson,  as  manager 
of  the  aforesaid  business  for  Burke;  and  that  depends  upon  the 
meaning  to  be  assigned,  under  the  facts  and  circumstances  of  this 
case,  to  the  words  “ carry  on  or  engage  or  be  interested  directly  or 
indirectly,”  etc. 

The  cases  in  which  the  words  “ carry  on,  engage  in,  interested 
in”  have  been  considered  are  collected  in  Jolly  on  Contracts  in 
Restraint  of  Trade,  2nd  ed.,  pp.  64,  68. 

In  Clarke  v.  Watkins  (1863),  11  W.R.  319,  the  defendant  coven- 
anted not  to  carry  on  the  business  of  a chemist  either  in  his  own 
name  or  for  his  own  benefit  or  in  the  name  or  for  the  benefit  of  any 
other  person.  The  defendant  took  orders  for  another  firm  of 
chemists  within  the  prescribed  area;  held,  not  to  be  a breach  of 
the  covenant. 

In  Allen  v.  Taylor,  19  W.R.  35,  a person  agreed  that  he  would 
not  during  a term  of  five  years  exercise  or  carry  on  a trade  either 
in  his  own  name  or  with  any  other  person  or  persons  in  the  town 
of  N.,  but  afterwards  acted  as  manager  for  another  person  in  the 
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same  trade  at  N.;  motion  for  interim  injunction  was  refused.  In 
affirming  this  decision,  Lord  Hatherley,  C.,  said:  “I  confess  I think 
this  case  too  doubtful  to  deal  with  on  an  interlocutory  application. 
The  point  is  exceedingly  nice  and  exceedingly  close  upon  the  limit. 

. . . No  one  would  say  in  ordinary  parlance  that  a person 

carries  on  business  as  a wine  merchant  who  is  a mere  clerk  in  the 
establishment.’7 

In  Palmer  v.  Mallet,  36  Ch.D.  411,  the  words  “set  up  or  carry 
on  the  business  or  profession  of  surgeon”  were  held  to  cover  the 
case  of  a salaried  assistant,  but  the  ground  of  this  decision  was 
expressly  placed  on  the  terms  of  the  condition  of  the  bond,  which 
was  to  be  void  if  the  defendant  did  “at  any  time  thereafter,  either 
alone  or  in  partnership  or  as  assistant  of  another  person,  set  up  or 
carry  on,”  etc.,  so  that  this  decision  in  no  way  conflicts  with  Allen 
v.  Taylor;  and  see  Ex  p.  Breul,  In  re  Bowie  (1880),  16  Ch.D.  484, 
as  explained  by  Fry,  L.J.,  in  Graham  v.  Lewis  (1888),  22  Q.B.D.  1,5. 

In  Smith  v.  Hancock,  [1894]  1 Ch.  209,  affirmed  [1894]  2 Ch.  377, 
the  agreement  was  “not  to  carry  on  or  be  in  any  wise  interested 
in”  any  similar  business  within  a specified  area.  The  above  words 
are  considered  in  reference  to  the  circumstances  of  that  particular 
case.  An  injunction  was  refused. 

In  Gophir  Diamond  Co.  v.  Wood,  [190  .]  1 Ch.  950,  Smith  v.  Han- 
cock was  applied,  and  it  was  there  held  that  a covenant  not  to 
become  directly  or  indirectly  interested  in  a similar  business  to 
that  of  the  covenantee  does  not  prevent  the  covenantor  from 
becoming  a servant  at  a fixed  salary  in  a similar  business. 

In  William  Cory  & Son,  Limited,  v.  Harrison,  [1906]  A.C.  274, 
the  respondent,  a coal  merchant  carrying  on  both  a home  and 
export  business,  sold  the  home  business  to  the  appellants,  and 
covenanted  with  them  that  he  would  not  “solely  or  jointly  with 
any  other  person,  directly  or  indirectly,  carry  on  or  be  concerned 
or  interested  in  the  coal  trade  in  any  part  of  Great  Britain  or  the 
Isle  of  Man.”  He  afterwards  sold  the  export  business  to  a com- 
pany, and  took  the  purchase  money  in  shares.  The  company  sold 
the  export  business  to  a firm,  and  the  firm  having  begun  to  carry 
on  both  a home  and  export  business,  the  appellants  brought  an 
action  against  the  respondent  for  breach  of  covenant.  It  was  held 
that  the  respondent  was  not  “concerned  or  interested  in”  the 
home  business,  in  the  business  sense  which  must  be  attributed  to 
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those  words,  and  that  there  was  no  breach  of  covenant.  Hals- 
bury,  L.C.,  refused  to  lay  down  with  precision  what  is  or  is  not 
apprehended  in  such  words  as  “ interested  or  concerned  in,”  and 
observed  that  you  must  look  at  the  facts  of  the  particular  case  and 
at  the  business  meaning  of  the  words.  This  same  principle  was 
recognized  in  Smi.h  v.  Hancock,  where  Lindley,  L.J.,  [1894]  2 Ch., 
at  p.  383,  said:  “The  agreement,  like  every  other  agreement,  must 
be  construed  with  reference  to  the  subject-matter  to  which  it  re- 
lates, and  so  as  to  give  effect  to,  and  not  to  defeat,  the  object  to 
attain  which  the  agreement  was  entered  into.  This  object  is  plain 
enough:  it  was  to  secure  the  plaintiff  from  the  competition  of  the 
defendant.  But,  although  this  is  the  object,  it  is  not  in  accord- 
ance with  sound  legal  principle  to  give  to  the  language  of  the 
agreement  a wider  interpretation  than  that  language  properly 
bears.”  A.  L.  Smith,  L.J.,  is  to  the  same  effect,  p.  390:  “Mr. 
Warmington,  in  an  excellent  argument,  contended  that  the  guiding 
rule  was  that  we  should  construe  a covenant  like  the  present  so  as 
to  carry  out  the  objects  and  intention  of  the  parties;  and  in  this 
I agree,  if  he  had  limited  his  proposition,  which  he  did  not,  by  the 
words  ‘ so  far  as  the  language  of  the  covenant  will  fairly  allow,  and 
no  further/  ” It  may  be  noted  in  that  case,  in  the  dissenting 
judgment  of  Kay,  L.J.,  that  he  takes  the  view  that  the  covenant 
“not  to  carry  on”  would  be  broken  by  becoming  manager,  and 
there  is  a dictum  in  the  judgment  of  A.  L.  Smith,  L.J.,  somewhat 
to  this  effect. 

There  seems  to  be  more  doubt  whether  the  words  “engage  in” 
are  not  sufficiently  wide  to  cover  the  case  of  a foreman  or  manager. 
In  Rolfe  v.  Rolfe,  15  Sim.  88,  the  defendant  covenanted  not  to 
carry  on  or  practise  or  engage  in  the  business  of  a tailor,  either 
alone  or  with  any  other  person.  He  became  foreman  to  a tailor, 
and  this  was  held  to  be  a breach  of  the  covenant. 

In  Cade  v.  Calfe,  22  Times  L.R.  243,  upon  which  Mr.  Cassels 
strongly  relied,  the  words  were  “directly  or  indirectly  be  engaged, 
concerned,  or  interested  in  or  carry  on,”  etc.  In  that  case  the 
defendant  entered  the  plaintiff’s  employment,  and  under  the  agree- 
ment in  question  he  was  to  canvass  the  plaintiff’s  customers  for 
orders.  After  leaving  the  plaintiff’s  service,  he  immediately  after- 
wards entered  the  service  of  another  coal  merchant,  and  began  to 
solicit  orders  from  the  plaintiff’s  customers  in  the  neighbourhood. 
This  was  held  to  be  a breach  of  the  covenant. 
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The  case  cited  of  George  Hill  & Co.  v.  Hill,  55  L.T.N.S.  769, 
and  apparently  relied  on  in  the  last  case,  contained  the  words 
“ engage  in  or  be  in  any  way  concerned  or  interested  in  any  similar 
business,”  and  it  was  held  that  the  words  “concerned  in”  were 
sufficiently  wide  to  cover  the  case  of  an  employe  entering  the 
service  of  another  employer  as  servant. 

It  may  also  be  noted  that  in  Cade  v.  Calfe,  supra,  it  was  per- 
fectly plain  that  the  intention  of  the  parties  was  to  prevent  the 
defendant  from  being  employed  in  a similar  business  for  a similar 
purpose  to  that  for  which  he  was  then  engaged,  and  the  words 
were  apt  to  prevent  him  “being  engaged”  in  a like  business. 

In  Bird  v.  Lake,  1 H.  & M.  338,  341,  the  covenant  was,  “not  to 
carry  on  or  be  engaged  in  carrying  on  a trade  or  business  of  an 
eating-house  keeper.”  It  was  held  that  this  did  not  prevent  the 
covenantor  from  lending  money  to  a person  engaged  in  such  a 
trade.  Vice-Chancellor  Page  Wood  said:  “The  covenant  can  be 
carried  to  this  extent,  and  no  further,  that  he,  the  defendant,  will 
not  act  as  director,  manager,  assistant,  etc.,  . . . perhaps  not 

even  as  waiter,  in  such  an  establishment.” 

In  Watts  v.  Smith,  62  L.T.N.S.  453,  the  defendant  entered  into 
a written  agreement  of  service  with  the  plaintiff,  and  agreed  not  to 
“engage  in  a similar  business”  within  half  a mile  of  the  plaintiff’s 
premises  for  six  months  after  leaving  him.  The  defendant  left  the 
plaintiff’s  employment,  being  at  the  time  buyer  in  one  of  the  depart- 
ments at  a fixed  salary,  and  almost  immediately  entered  the  service 
of  a rival  establishment  next  door,  where  he  was  appointed  to  the 
salaried  post  in  a similar  department.  It  was  there  held  that, 
without  precisely  defining  the  meaning  of  the  words  “engage  in 
business,”  the  defendant  had  done  that  which  the  agreement  in- 
tended he  should  not  do,  and  the  injunction  was  granted. 

“Interested  in”  was  held  to  mean,  in  Smith  v.  Hancock,  having 
a proprietary  or  pecuniary  interest,  and  in  George  Hill  & Co.  v. 
Hill,  55  L.T.N.S.  769,  as  meaning,  in  the  commercial  sense,  “en- 
titled to  the  profits  of.” 

From  the  cases  it  seems  tolerably  clear  that  the  rule  to  be 
followed  is  that,  while,  on  the  one  hand,  a construction  should  be 
given  so  as  to  enforce  the  object  of  the  covenant,  yet  that  such 
construction  should  not  extend  the  meaning  of  the  language  used 
beyond  its  natural  import,  and  that  the  meaning  of  the  language 
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used  is  to  be  gathered  from  the  words  of  the  covenant,  as  applied 
to  the  particular  business,  having  regard  to  the  relation  or  interest 
of  the  parties  thereto. 

The  whole  agreement  may  be  examined  with  a view  to  inter- 
pret correctly  the  covenant  in  question.  Clause  10  is  as  follows: 
“The  said  Ross  (the  defendant)  shall  devote  his  whole  time  and. 
attention  to  the  partnership  business,  and  the  said  Anderson  (the 
plaintiff)  shall  procure  her  husband,  Adam  C.  Anderson,  to  work 
in  the  said  business  and  to  devote  his  whole  time  and  attention 
thereto,  and  shall  pay  him  out  of  her  salary  as  above  mentioned, 
and  no  charge  shall  be  made  against  the  firm  for  the  services  of  the 
said  Adam  C.  Anderson.”  Then  follows  the  covenant  in  question. 

The  business  under  which  this  partnership  arrangement  was 
carried  on  was  in  the  town  of  Port  Arthur.  Adam  C.  Anderson 
was  engaged  by  the  wife  to  fill  her  place  under  the  partnership 
agreement  and  to  devote  his  whole  time  and  attention  thereto. 
He  was  to  be  paid  by  the  wife  out  of  her  share  ($125)  drawn 
monthly  from  the  business.  After  a dissolution  of  the  partnership, 
he  engages  in  a similar  business  under  the  following  circumstances 

Upon  the  determination  of  the  agreement  Mr.  D.  F.  Burke  pur- 
chased a jewelry  business,  and  engaged  Adam  C.  Anderson  to 
manage  it  at  a salary  of  $175  a month;  neither  Anderson  nor  his 
wife  has  any  money  invested  in  it;  he  learned  the  defendant’s 
private  marks  on  his  goods,  and  the  persons  from  whom  he  bought 
while  with  him;  he  has  since  his  connection  with  Burke’s  business 
purchased  similar  goods  from  some  of  the  firms  the  defendant 
dealt  with;  Anderson  is  in  charge  of  the  business;  the  negotiations 
for  sale  all  took  place  at  Anderson’s  house;  he,  Anderson,  was 
present.  The  learned  trial  Judge,  however,  finds,  that  he  has  no 
reason  to  doubt  the  statement  of  Burke  that  the  business  belonged 
to  him  and  that  Anderson  has  no  money  invested  in  it.  The  hus- 
band could  not  enter  into  business  on  his  own  account,  and  the 
parties  knew  this. 

Giving  to  the  words  used  in  this  covenant  their  ordinary  busi- 
ness meaning,  and  having  regard  to  the  peculiar  circumstances  of 
this  case,  I think  what  the  parties  aimed  at  was  to  prevent  pre- 
cisely what  has  been  done.  Adam  C.  Anderson  had  devoted  his 
entire  time  to  the  partnership  business  for  his  wife.  He  now 
devotes  his  entire  time  as  manager  of  this  competing  business. 
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He  was  engaged  for  that  purpose;  it  is  this  engagement  by  him  to 
discharge  what  was  in  substance  the  same  duty  that  he  performed 
under  the  old  partnership  that  leads  me  to  the  conclusion  that  the 
words  used  in  this  case,  giving  them  their  ordinary  business  mean- 
ing, as  applied  to  the  facts,  are  broad  enough  to  cover  the  case  of 
Anderson  managing  a competing  business. 

I think  this  distinction  is  clearly  seen  in  the  cases  above  cited 
of  Cade  v.  Calfe  and  Watts  v.  Smith.  There  was  strong  evidence 
from  which  it  might  be  inferred,  having  regard  to  the  amount  of 
salary  paid,  the  circumstances  under  which  the  business  was  bought 
out,  and  the  fact  that  Anderson  immediately  took  the  management 
of  the  business,  that  the  arrangement  was  a mere  cloak  to  avoid 
this  covenant,  but,  as  the  learned  trial  Judge  heard  the  evidence 
and  found  otherwise,  I am  not  disposed  to  interfere  upon  this 
ground.  The  case  is  close  to  the  line,  but,  after  the  best  con- 
sideration I have  been  able  to  give,  I think  the  appeal  should  be 
allowed  and  a reference  be  directed  to  ascertain  the  damages  under 
the  counterclaim,  and  that  the  defendant  should  be  entitled  to  the 
costs  below  and  of  this  appeal  upon  the  counterclaim,  reserving 
further  directions  and  costs  of  the  reference. 


E.  B.  B. 


END  OF  VOLUME  XIV. 
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Volume  13,  Ontario  Law  Reports. 

Canadian  Pacific  Railway  v.  The  Grand  Trunk 
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Injury  on  Railway — Absence  of 
Air  Brakes — Workmen's  Compen- 
sation for  Injuries  Ad.] — See  Rail- 
way, 2. 


AGREEMENT. 

See  Contract. 


ARBITRATION  AND  AWARD. 

Motion  for  Leave  to  Issue  Ex- 
ecution— Discretion  of  Court  to 
Refuse  Same — R.S.O.  1897,  ch.  62, 
sec.  13.] — Upon  an  application 
made  under  R.S.O.  1897,  ch.  62, 
sec.  13,  to  the  Court  for  leave  to 
issue  execution  to  enforce  an 
award,  the  Court  has  discretion 
upon  affidavits  produced  to  say 
that  in  face  of  facts  disclosed,  ex- 
ecution should  not  issue  for  the 
present,  as  was  done  in  this  case; 
and  proceedings  were  stayed  for 
30  days  to  enable  the  objecting 
party  to  apply  for  leave  extending 
the  time  for  moving  against  the 
award. 

A local  Judge  has  jurisdiction  to 
make  an  order  for  leave  to  issue 
execution  to  enforce  an  award.  In 
re  Baker  and  Kelly,  623. 

Expropriation  of  Land  — 
Railway  Act — Evidence  of  Arbi- 
trators— Appeal  from  Award.]— 
See  Railways,  3. 


ASSESSMENT  AND  TAXES. 

Timber  Licenses  — Lumber 
Camps — Business  Tax — Slides  and 
Dams — Assessment  Act — 4 Edw. 


VII.  ch.  23,  secs.  3,  5,  10,  31,  33, 
35  (0.)— R.S.O.  1897,  ch.  32.] — 
The  company,  being  manufactur- 
ers of  lumber,  held  licenses  to  cut 
timber  on  Crown  lands  for  1906 
and  1907.  They  were  assessed  in 
1907  upon  their  licenses,  and  upon 
their  lumber  camps,  and  for  busi- 
ness tax  at  the  camps,  and  upon 
slides  and  dams.  The  company 
were  not  the  owners  of  any  land 
nor  had  they  any  office  or  mills  in 
the  township  wherein  they  were 
assessed,  nor  did  they  carry  on  any 
business  therein,  but  cut  timber 
there,  and  hauled  and  floated  it  to 
their  mills  at  Bracebridge,  where 
they  owned  a mill  and  factory,  and 
which  was  their  chief  place  of 
business,  and  where  they  were 
assessed  on  such  factory  and  mill 
and  also  on  business: — 

Held,  (1)  that  timber  licenses 
are  not  assessable,  not  being  real 
property  within  sec.  5 of  the  As- 
sessment Act,  4 Edw.  VII.  ch.  23 
(O.),  and  also  because  there  is 
nothing  to  remove  the  land  from 
the  category  of  property  of  the 
Crown  exempt  from  taxation. 
What  the  holder  of  a timber  li- 
cense acquires  is  a right  to  con- 
vert into  personal  property,  and 
to  thereby  acquire  a title  to  him- 
self in  that  which  until  the  act  of 
conversion  is  real  property  be- 
longing to  the  Crown. 

2.  Lumber  camps  are  not  assess- 
able. They  are  mere  temporary 
constructions,  and  are  removed 
from  time  to  time,  so  that  it  is 
quite  possible  they  may  be  in  one 
municipality  one  day  and  in 
another  the  next. 

3.  The  company  were  not  assess- 
able for  a business  tax,  under  the 
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conditions  mentioned,  with  re- 
spect to  their  camps. 

Semble,  under  sec.  10,  for  a busi- 
ness to  be  assessable,  the  land 
occupied  or  used  for  the  purpose 
of  the  business  must  be  land 
subject  to  taxation. 

4.  Slides  and  dams  constructed 
on  streams  running  through  Crown 
lands  out  of  logs  the  property  of 
the  Crown,  and  of  no  value  as 
timber,  and  used  by  all  persons 
who  have  the  right  to  float  down 
logs,  are  not  assessable. 

Meredith,  J.A.,  dissenting.  In 
re  J . D.  Shier  Lumber  Company 
Assessment , 210. 

Local  Improvement  Rates  — 
11 Incumbrances .”]  — See  Vendor 
and  Purchaser,  1. 


ASSIGNMENT. 

Of  Claims  of  Several  to  One — 
u Absolute  Assignment ” — Judica- 
ture Act,  sec.  58,  sub-sec.  5.] — See 
Chose  in  Action,  1. 


BIGAMY. 

See  Criminal  Law,  4. 


BILLS  OF  EXCHANGE. 

Absence  of  Consideration — Evi- 
dence, Admissibility  of  — New 
Trial.] — An  appeal  by  the  plain- 
tiffs from  the  judgment  of  a Divi- 
sional Court  granting  a new  trial, 
reported  13  O.L.R.  102,  was  dis- 
missed. Clarke  v.  Union  Stock  Un- 
derwriting Co.,  198. 


BY-LAW. 

Company  — Confirmation  by 
Shareholders — Necessity  of  Consid- 


eration Twice  by  Two  Different 
Bodies.] — See  Company,  3. 

See  Municipal  Corporations. 


CASES. 

Armour  ex  rel.  v.  Peddie,  14 
O.L.R.  339,  referred  to.] — See 
Municipal  Corporations,  6. 

Canadian  Bank  of  Commerce  v. 
Perram,  31  O.R.  116,  followed.] — 
See  Contract,  1. 

Cartwright  v.  Municipal  Cor- 
poration of  Town  of  Napanee,  9 

0. L.R.  69,  at  p.  71,  followed.] — 
See  Municipal  Corporations,  5. 

Court  v.  Scott,  32  ,C.P.  148,  re- 
ferred to.] — See  Foreign  Judg- 
ment, 1. 

Criminal  Code,  In  re,  Sections 
Relating  to  Bigamy,  27  S.C.R.  461, 
held  binding.] — See  Criminal 
Law,  4. 

Deyo  v.  Kingston  and  Pembroke 
R.W.  Co.,  8 O.L.R.  538,  disting- 
uished.]— See  Railway,  2. 

Flynn  v.  Toronto  Industrial  Ex- 
hibition Association,  9 O.L.R.  582, 
distinguished.] — See  Negligence, 

1. 

Gerow  and  Township  of  Picker- 
ing, Re,  12  O.L.R.  545,  followed.] 
— See  Municipal  Corporations, 
3. 

Gibson  v.  Township  of  North 
Easthope , 21  A.R.  504,  24  S.C.R. 
707,  distinguished.] — See  Munici- 
pal Corporations,  4. 

Indermaur  v.  Dames,  L.R.  1 
C.P.  274,  2 C.P.  311,  disting- 
uished.]— See  Negligence,  1. 

Leahy  and  Village  of  Lakefield, 
Re,  8 O.W.R.  743,  followed.] — See 
Municipal  Corporations,  3. 
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Leitch  v.  Leitch,  2 O.L.R.  233, 
followed.] — See  Mortgage,  L 

Lyon  v.  Knowles , 3 B.  & S.  556, 
560,  followed.] — See  Negligence, 

1. 

Munro  v.  Toronto  Railway  Co., 
9 O.L.R.  299,  at  p.  312,  dis- 
tinguished.] See  Evidence. 

Regina  ex  rel.  McKenzie  v. 
Martin,  28  O.R.  523,  followed.] — 
See  Municipal  Corporations,  6. 

Robinson  and  Village  of  Beams- 
viUe,  Re,  8 O.W.R.  689,  9 O.W.R. 
273,  distinguished.] — See  Muni- 
cipal Corporations,  5. 

Robinson  v.  Wood,  6 W.R.  728, 
27  L.J.Ch.  726,  followed.] — See 
Will,  4. 

Sibbald  v.  Bethlehem  Iron  Co., 
83  N.Y.  378,  at  p.  383,  specially 
referred  to.] — See  Contract,  2. 

Sinclair  and  Town  of  Owen 
Sound,  Re,  12  O.L.R.  488,  fol- 
lowed.]— See  Municipal  Corpora- 
tions, 3. 

Smith  v.  Baechler,  18  O.R.  293, 
distinguished.] — See  Damages,  1. 

Taylor  v.  Taylor,  L.R.  20  Eq. 
297,  specially  considered.] — See 
Landlord  and  Tenant,  1. 

Taylor  v.  Scott,  30  A.R.  475,  dis- 
tinguished.]— See  Habeas  Cor- 
pus, 1. 

Vandyke  and  Village  of  Grimsby, 
Re,  12  O.R.  211,  referred  to.] — 
See  Municipal  Corporations,  6. 

Yellowly  v.  Gower,  11  Exch.  274, 
specially  considered.] — See  Land- 
lord and  Tenant,  1. 


CHAMPERTY. 

See  Solicitor,  1. 


CHOSE  IN  ACTION. 

1.  Assignment  of  Claims  of  Sev- 
eral to  One — Action  in  Name  of 
One  for  Payment  of  All — R.S.O. 
1897,  ch.  51,  sec.  58,  sub-sec.  (5).]— 
The  plaintiff,  a contractor  in  Can- 
ada, and  two  contractors  in  the 
United  States,  had  performed 
some  work  on  a theatre  in  Canada 
for  which  the  owner  refused  to 
pay.  The  American  contractors, 
at  the  instance  of  their  solicitors, 
but  without  the  knowledge  of  the 
plaintiff,,  assigned  all  their  claims 
to  him  absolutely,  with  a view  of 
collecting  the  amounts  due  in  the 
name  of  the  plaintiff.  This  was 
communicated  to  the  plaintiff, 
who  assented  to  the  arrangement, 
and  he  was  indemnified  against 
costs  and  guaranteed  payment  of 
his  claim: — 

Held,  on  objection  taken  at  the 
trial,  that  this  was  not  an  “ abso- 
lute assignment”  within  sec.  58, 
sub-sec.  (5)  of  the  Judicature  Act, 
R.S.O.  1897,  ch.  51,  but  leave  to 
amend  by  adding  the  American 
contractors  as  plaintiffs,  was 
granted.  Mills  v.  Small,  105. 

2.  Assignment  of  Moneys  under 
a Contract  to  Secure  Advances — In- 
terpleader Issue  — Equitable  As- 
signment— Notice — Right  to  Mon- 
eys .] — A firm  of  contractors  hav- 
ing a contract  with  a town  desiring 
advances  from  a bank  assigned 
“ all  or  any  money  or  moneys  due 
or  which  may  become  due  from 
the  corporation  of  the  town,”  and 
thereafter  the  cheques  for  all 
moneys  coming  to  the  contractors, 
payable  to  their  order,  were 
handed  to  the  bank.  The  contrac- 
tors subsequently  by  assignment 
as  follows:  “We  hereby,  for  and 
in  consideration  of  advances  here- 
tofore made  . . . assign,  trans- 
fer and  make  over  to”  (another 
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branch  of  the  same  bank)  "as  a 
general  and  continuing  collateral 
security,  balance  of  the  account” 
against  the  town,  assigned  to  the 
bank. 

It  was  admitted  that  the  bank 
knew  that  there  was  but  one  con- 
tract upon  which  the  contractors 
would  be  entitled  to  receive  money 
from  the  town,  and  that  the  as- 
signments were  simply  taken  as 
security  for  the  advances  made  or 
to  be  made  to  the  contractors: — 

Held,  that  the  assignments  to 
the  bank  were  good  equitable  as- 
signments, and  that  no  notice  of 
them  to  the  town  was  necessary. 
Sovereign  Bank  v.  International 
Portland  Cement  Co.,  511. 


COMPANY. 

1.  Provisional  Directors — Pow- 
ers of — Ultra  Vires — Delegation  of 
Powers  by  Provisional  Directors .] — 
By  the  Act  incorporating  the 
plaintiff  company,  certain  persons 
were  declared  provisional  direc- 
tors, who,  it  was  enacted,  “may 
forthwith  open  stock  books,  pro- 
cure subscriptions  of  stock,  make 
calls  on  the  stock  subscribed  and 
receive  payments  thereon,  and 
shall  deposit  in  a chartered  bank 
in  Canada  all  moneys  received  on 
account  of  stock  subscribed  or 
otherwise  received  by  them  on 
account  of  the  company,  and  shall 
withdraw  the  same  for  the  pur- 
poses only  of  the  company,  and 
may  do  generally  what  is  neces- 
sary to  organize  the  company”: — 

Held,  that,  the  provisional  di- 
rectors had  no  right  to  enter  into 
an  arrangement  by  which,  to  in- 
duce a person  to  subscribe  for 
shares,  they  were  to  advance  out 
of  the  funds  of  the  company 
moneys  to  enable  the  intending 
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subscriber  to  make  payments  on 
the  shares. 

Semble,  also,  Meredith,  J.A., 
dissenting,  that,  in  the  absence  of 
express  provision,  the  provisional 
directors  had  no  power  to  delegate 
their  powers  to  committees,  but, 
per  Meredith,  J.A.,  there  was  no 
evidence  that  they  had  done  so. 
Monarch  Life  Assurance  Co.  v. 
Brophy,  1. 

2.  Executory  Contract — Corpor- 
ate Seal — Authority  of  General 
Manager.] — By  letter,  signed  by 
their  managing  director,  the  de- 
fendants, a joint  stock  company, 
agreed  to  furnish  the  plaintiffs 
malleable  iron  coupler  parts  of 
their  manufacture  as  might  be 
ordered,  the  letter  being  sub- 
scribed “accepted”  by  the  plain- 
tiffs. No  by-law  had  been  passed 
defining  the  general  powers  of  the 
board  of  directors  or  of  the  man- 
aging-director of  the  defendant 
company  except  as  to  borrowing 
for  the  purpose  of  the  business. 
The  managing-director  did  not 
consult  the  board  before  signing 
the  letter  and  there  was  no  formal 
subsequent  approval  or  disapprov- 
al by  the  board  of  what  had  been 
done.  The  managing-director 
knew  that  to  carry  out  the  con- 
tract a substantial  extension  of 
the  defendants’  plant  and  prem- 
ises would  be  necessary,  and  the 
plaintiffs  also  knew  this.  But 
there  was  no  evidence  that  they 
knew  anything  about  the  defend- 
ants’ capital  or  commercial  cir- 
cumstances, or  their  ability  to 
furnish  the  additional  plant: — 

Held,  affirming  the  judgment  of 
Falconbridge,  C.J.K.B.,  that  in 
the  absence  of  bad  faith  or  notice 
the  plaintiffs  were  entitled  to  as- 
sume that  the  managing-director 
was  authorised  to  enter  into  the 
agreement,  which  when  orders 
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where  actually  given  by  the  plain- 
tiffs, became  a binding  contract 
and  one  to  which  the  board  of 
directors  would  have  had  power 
to  bind  the  company. 

Held,  also,  that  the  circum- 
stance that  the  contract  required 
an  increased  plant  for  its  full  per- 
formance was  not  in  itself  suffi- 
cient to  render  it  ultra  vires ; 
though  it  would  have  been  other- 
wise if  such  increased  plant  had 
been  required  to  carry  on  a new 
or  different  business  from  that 
then  being  carried  on  by  the  com- 
pany. As  it  was,  the  supplying 
such  additional  plant  would  fall 
under  the  head  of  “ Management  " 
and  would  therefore  be  within  the 
general  scope  of  the  directors' 
authority. 

Held,  also,  that  there  was  no 
need  of  the  corporate  seal  al- 
though the  contract  was  an  ex- 
ecutory contract. 

Held,  therefore,  that  the  plain- 
tiffs were  entitled  to  recover  so  far 
as  they  had  given  orders  for  the 
couplers  under  the  contract; 
Meredith,  J.A.,  dissenting,  so  far 
only.  National  Malleable  Castings 
Co.  v.  Smith’s  Falls  Malleable 
Castings  Co.,  22. 

3;  Directors — Reduction  of  Num- 
bers of — Preferred  Shares — Issue 
of  — Certainty  as  to  — By-law  — 
Resolution — R.S.O.  1897,  ch.  191, 
secs.  22,  45.] — The  Ontario  Com- 
panies' Act,  R.S.O.  1897,  ch.  191, 
sec.  45,  provides  that  a company 
may  by  by-law  increase  or  de- 
crease the  number  of  its  directors, 
but  no  such  by-law  shall  be  valid 
or  acted  upon  unless  sanctioned 
by  vote  of  not  less  than  two-thirds 
in  value  of  the  shareholders  at  a 
meeting  of  the  company  duly 
called  for  considering  the  subject, 
nor  until  a copy  certified  under 
the  company's  seal  has  been  trans- 


mitted to  the  Provincial  Secretary 
and  published  in  the  Gazette.  By 
sec.  22  it  is  enacted  that  the  direc- 
tors may  make  a by-law  for  creat- 
ing and  issuing  any  part  of  the 
capital  stock  as  preference  stock, 
but  no  such  by-law  shall  have  any 
force  or  effect  whatever  until  after 
it  has  been  unanimously  sanc- 
tioned by  a vote  of  the  sharehold- 
ers present  or  represented  at  a 
general  meeting  duly  called  for 
considering  the  same,  or  unani- 
mously sanctioned  in  writing  by 
the  shareholders,  or  approved  by 
the  Lieutenant-Governor  as  there- 
in provided. 

The  plaintiff  company,  at  its 
first  general  meeting  of  share- 
holders, at  which  all  of  the  exist- 
ing shareholders,  being  the  five 
persons  named  as  provisional  di- 
rectors in  the  letters  patent  of  in- 
corporation, were  present,  unani- 
mously adopted  a resolution  that 
the  number  of  the  directors  of  the 
company  should  be  four,  and 
thereupon  four  of  the  provisional 
directors  were  elected  directors. 
Another  motion  was  then  carried 
authorizing  the  directors  to  ar- 
range for  terms  and  conditions  of 
sale  of  stock,  preferred  and  com- 
mon, and  to  allot  or  dispose  of  the 
same  on  such  terms  as  they 
deemed  best.  Thereupon  the  four 
directors  immediately  held  a meet- 
ing, elected  officers  and  adopted  a 
form  of  application  for  preferred 
stock.  It  was  then  moved  and 
carried  “that  we  offer  for  sale  not 
more  than  1,500  shares  of  the  com- 
pany to  be  sold  as  preferred  stock 
of  the  company  at  par  value  of  $10 
per  share,  etc."  Immediately 
after  this  directors'  meeting  the 
shareholders'  meeting  was  re- 
sumed, all  shareholders  being 
present,  and  the  full  minutes,  reso- 
lutions, etc.,  of  the  board  of  direc- 
tors were  presented  and  con- 
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firmed  unanimously.  Some  two 
months  afterwards  the  first  annual 
general  meeting  of  the  company 
was  held,  when  a motion  was 
carried  that  the  shareholders  “ ap- 
prove and  confirm  the  sale  by  the 
directors  of  $3,900  of  the  preferred 
capital  stock  of  the  company,  and 
hereby  authorize  the  directors  to 
make  any  further  sales  of  the  said 
preferred  capital  stock  that  they 
may  deem  necessary  in  the  inter- 
ests of  the  company”: — 

Held,  that  the  preferred  shares 
had  not  been  properly  and  validly 
issued,  for  sec.  45  above  mention- 
ed, with  regard  to  decreasing  the 
number  of  directors,  had  not  been 
complied  with;  and  even  if  the 
motion  for  issue  of  preferred 
shares  carried  at  the  directors’ 
meeting  amounted  to  a by-law, 
although  in  form  only  a resolution 
— which  was  very  doubtful — sec. 
22  required  that  such  a by-law 
.should  be  passed  by  the  directors 
first  and  then  confirmed  by  the 
shareholders,  thus  prescribing  con- 
sideration twice,  and  by  two  differ 
ent  bodies,  acting  in  different 
capacities;  and,  moreover,  the 
resolution  did  not  create  any 
specified  number  of  shares  as  pre- 
ferred shares,  as  it  should  have 
done,  but  left  uncertain  not  only 
the  amount  of  preferred  stock  but 
also  the  amount  of  common  stock. 

Held,  therefore,  in  this  action, 
in  which  the  plaintiff  sued  the  de- 
fendant upon  a note  given  for  the 
amount  due  in  respect  of  certain 
preferred  shares  alleged  to  have 
been  allotted  to  him,  that  as  there 
were  in  fact  under  the  above  cir- 
cumstances no  such  shares  to 
allot,  there  had  been  a total 
failure  of  consideration  for  the 
note,  and  the  action  must  be  dis- 
missed. 

Sernble,  that  where  an  applica- 
tion for  shares  contains  an  abso- 


lute covenant  to  pay,  notification 
of  withdrawal  before  allotment  is 
invalid.  Manes  Tailoring  Co., 
Limited,  v.  Willson,  89. 

4.  Shares— Payment — Disburse- 
ments of  Secretary-Treasurer  — 
Credit  in  Company's  Books — Set- 
off — W inding-up — Contributory.]— 
The  appellant  was  secretary-treas- 
urer of  the  company  and  the  hold- 
er of  shares  upon  which  50  per 
cent,  of  the  value  had  been  paid. 
On  the  6th  October,  1905,  the 
balance  due  upon  the  shares,  $275, 
was  called  up  by  the  directors, 
and  was  payable  on  the  10th  Oc- 
tober. The  appellant  on  the  31st 
December,  1905,  entered  to  his 
credit  in  the  company’s  cash- 
book, for  “ services  rendered,” 
$275,  thereby  shewing  his  shares 
as  having  been  paid  up  in  full.  In 
fact,  the  company  at  that  date 
owed  the  appellant  $271.06,  mon- 
eys properly  disbursed  for  the 
company.  The  appellant  acted  in 
good  faith.  A winding-up  order 
was  made  on  the  31st  March, 
1906,  and  it  was  sought  to  make 
the  appellant  liable  as  a contribu- 
tory in  respect  of  the  whole  bal- 
ance of  $275:— 

Held,  that  the  disbursements 
made  by  the  appellant  constituted 
a good  payment  in  fact  upon  his 
shares,  and  the  effect  was  the 
same  as  if  he  had  credited  the 
sums  from  time  to  time  as  they 
were  disbursed.  It  was  not  nec- 
essary to  consider  the  effect  of  the 
winding-up  order  upon  the  general 
right  of  set-off.  Re  Ottawa  Cement 
Block  Co.,  Macoun’s  Case,  389. 

5.  Directors — Transfer  of  Shares 
before  First  Payment  made  to  In- 
solvent Persons — Breach  of  Duty — 
Ontario  Companies’  Act,  R.S.O. 
1897,  ch.  191,  sec.  30.] — On  the 
issue  of  letters  patent  under  the 
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Ontario  Companies’  Act,  R.S.O. 
1897,  ch.  191,  incorporating  a 
company,  the  directors  subscribed 
for  stock,  making  no  provision, 
however,  for  the  payment  nor 
making  any  calls  thereon — while 
applications  for  stock  by  others 
were  only  accepted  on  their  pay- 
ing 25  per  cent,  on  subscription 
and  25  per  cent,  on  allotment. 
Subsequently,  and  some  time  be- 
fore the  company  was  declared  in- 
solvent, the  directors,  knowing  of 
its  insolvent  condition,  and  desir- 
ing to  get  rid  of  their  stock,  on 
which  nothing  had  been  paid, 
employed  the  promoter  of  the 
company  to  procure  persons  will- 
ing to  take  the  stock.  He  accord- 
ingly procured  five  persons,  whom 
he  knew  were  of  little  or  no  sub- 
stance, and  as  to  whom  he  had 
carefully  abstained  from  any  in- 
quiry, to  take  all  of  the  directors’ 
stock,  except  one  share  each  on 
which  they  could  qualify  and 
make  the  transfers,  informing  the 
transferees  that  they  would  be- 
come directors,  and,  as  to  four  of 
them,  that  they  would  incur  no 
liability  on  the  stock,  as  he  would 
arrange  for  its  disposal.  The  pur- 
chasers gave  their  promissory 
notes  for  the  first  25  per  cent., 
payable  in  six  months  without  in- 
terest, before  the  transfers  were 
made,  payable  to  the  company 
itself  instead  of  to  the  directors, 
the  object  being  that  they  should 
be  treated  as  payment  of  the  25 
per  cent,  for  which  the  directors 
were  liable: — 

Held , that  the  transfers  were  in- 
valid, as  being  made  contrary  to 
sec.  30  of  the  Act  before  all  calls 
had  been  paid,  the  liability  of  the 
directors  for  the  25  per  cent,  being 
substantially  the  same  as  a call; 
and  also  in  that  the  directors  were 
guilty  of  a breach  of  trust  in  not 
exercising  their  powers  in  the  best 


interests  of  the  company  by  taking 
special  care  and  caution  in  pro- 
curing responsible  transferees. 

The  directors  were  therefore 
directed  to  be  placed  on  the  list 
of  contributories  for  this  stock. 

Order  of  the  Local  Master  at 
Peterborough  reversed.  Re  Peter- 
borough Cold  Storage  Co.,  475. 


CONSTABLE. 

Railway  Constable .] — See  Mas- 
ter and  Servant,  1. 


CONSTITUTIONAL  LAW. 

Mechanics’  Lien  Act — Dominion 
Railway .] — A lien  under  the  Me- 
chanics and  Wage  Earners  Lien 
Act,  R.S.O.  1897,  ch.  153,  cannot 
be  enforced  against  the  railway  of 
a company  incorporated  under  a 
Dominion  Act,  and  declared  there- 
by to  be  a company  incorporated 
for  the  general  advantage  of  Can- 
ada. 

Decision  of  a Divisional  Court, 
13  O.L.R.  169,  affirmed.  Crawford 
v.  Tilden  et  al,  572. 

Dominion  Parliament — Bigamy 
— British  Subject.] — See  Criminal 
Law,  4. 


CONTEMPT  OF  COURT. 

Disobedience  of  Injunction — Stay 
of  Execution  of  Injunction  Pending 
Appeal — Stay  upon  Terms.] — See 
Court  of  Appeal,  1. 


CONTRACT. 

1.  Sale  of  Land  — Statute  of 
Frauds — Alternative  Payment  of 
Money — Validity  of,  in  Part — 
County  Court  Appeal — Divisional 
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Court — Jurisdiction .] — Although  a 
part  of  a contract  for  the  sale  and 
purchase  of  land  may  not  be  bind- 
ing under  the  Statute  of  Frauds, 
another  part  of  it,  if  in  the  alterna- 
tive and  distinct  from  the  agree- 
ment to  purchase — e.g.,  that  either 
party  will  pay  to  the  other  a 
named  sum  if  he  does  not  fulfil  his 
agreement  to  sell  or  purchase — 
may,  on  his  refusal  to  do  so,  be  en- 
forced against  the  party  refusing. 

Review  of  English  and  Amer- 
ican cases,  etc. 

A Divisional  Court,  being  the 
court  of  last  resort  on  appeal  from 
a county  court,  should,  on  such  an 
appeal,  give  an  independent  judg- 
ment. 

The  Canadian  Bank  of  Com- 
merce v.  Perram,  31  O.R.  116, 
followed. 

Judgment  of  the  County  Court 
of  Prescott  and  Russell  reversed 
in  part.  Mercier  v.  Campbell,  639. 

2.  Sale  of  Land — Agent’s  Com- 
mission.]  — The  defendant  em- 
ployed the  plaintiffs,  real  estate 
agents,  to  sell  certain  property  at 
a certain  price,  agreeing  to  pay  a 
commission.  They  procured  a 
purchaser  able  and  willing  to  pay 
the  price,  and  submitted  a written 
offer.  On  receipt  of  the  offer,  de- 
fendant, making  no  objection  to 
it,  said  he  wanted  to  look  into  the 
matter,  and  used  the  offer  as  a 
lever  to  close  a pending  offer  of 
his  own  to  another  party  at  the 
same  price,  in  order  to  save  the 
commission : — 

Held,  that  plaintiffs  had  done  all 
they  were  called  upon  to  do  when 
they  obtained  a purchaser  ready 
and  willing  to  purchase,  and  that 
they  were  entitled  to  their  com- 
mission. 

Sibbald  v.  Bethlehem  Iron  Co. 
(1881),  83  N.Y.  378,  at  p.  383, 


[VOL. 

specially  referred  to.  Marriott  v. 
Brennan,  508. 

Incomplete  Contract — Statute  of 
Frauds  — Deferred  Payments .]  — 
See  Sale  of  Goods,  1. 

Necessity  of  Corporate  Seal — 
Authority  of  General  Manager — 
Executory  Contract.]  — See  Com- 
pany, 2. 

See  Covenant,  1. 

Sale  of  Provincial  Land  by  Ten- 
der— Agreement  to  Bid  on  Condi- 
tion of  Subsequent  Division — Con- 
struction — Legality.]  — See  .Spe- 
cific Performance,  1. 


CONVICTION. 

Officer  of  Railway  Company — 
Offence  of  the  Company — Criminal 
Code,  55  & 56  Viet.  ch.  29,  sec.  138 
(D)— 16  Viet.  ch.  37,  see.  3 (C).]— 
The  defendant  who  was  second 
vice-president  and  the  general 
manager  of  a railway  company 
was  convicted  by  a police  magis- 
trate under  sec.  138  of  the  Crim- 
inal Code  of  an  offence  against  sec. 

3 of  16  Viet.  ch.  37  (C)  on  the  * 
following  findings:  that  the  com- 
pany had  not  during  the  year  1906 
fixed  or  issued  a tariff  of  fares  or 
charges,  payable  by  each  third 
class  passenger  by  any  train  on 
said  railway  for  each  mile  trav- 
elled: that  the  company  had  not 
during  that  time  permitted  a 
third  class  passenger  to  travel  by 
any  train  on  said  railway  at  the 
fare  or  charge  of  one  penny  cur- 
rency for  each  mile  travelled : and 
that  the  said  company  had  not, 
during  that  time  provided  that  at 
least  one  train  having  in  it  third 
class  carriages  should  run  each 

day  to from , being 

part  of  the  said  railway: — 
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Held,  that  the  conviction  of  the 
defendant  for  the  omissions  of  the 
company  was  bad. 

Held,  also,  that  in  any  event  the 
operation  of  sec.  138  of  the  Crim- 
inal Code  was  in  this  case  excluded 
by  the  existence  of  a penalty  for 
the  offence  under  sec.  294  of  the 
Railway  Act,  1903.  Rex  v.  Hays , 
201. 


COSTS. 

1 . Scale  of — Action  for  Injury  to 
Land — Value  of  Land — Easement 
— Disturbance  of — Damages  under 
$200 — Jurisdiction  of  High  Court.] 
— The  defendant,  in  the  course  of 
severing  his  house  from  that  of  the 
plaintiff,  which  adjoined  it,  the 
two  houses  being  built  together  as 
one  building,  by  his  negligence, 
damaged  the  plaintiff’s  house  to 
the  extent  of  $140,  for  which  he 
recovered  judgment,  the  property 
itself  being  worth  over  $200 : — 

Held,  that  the  value  of  the 
property,  and  not  the  amount  of 
the  damages  sustained,  was  the 
factor  in  determining  the  question 
of  jurisdiction,  and  that  the  action 
was  properly  brought  in  the  High 
Court,  and  the  plaintiff  entitled  to 
tax  his  costs  on  the  High  Court 
scale.  Moffatt  v.  Carmichael,  595. 

2.  Scale  of — Covenant — Amount 
Due  Under — Deduction  by  Way  of 
Payment  or  Set-off — Jurisdiction .] 
— In  an  action  on  a covenant  in  a 
deed  to  pay  the  plaintiff  a specified 
yearly  sum,  the  amount  found  to 
be  due  the  plaintiff  was  the  sum  of 
$262.50,  from  which  the  trial 
Judge  deducted  $69,  which  the 
defendant,  at  the  plaintiff’s  re- 
quest, had  paid  to  a creditor  of 
the  plaintiff,  but  which  was  in  no 
way  connected  with  the  covenant, 
thus  reducing  the  amount  to 


$193.50,  for  which  judgment  was 
entered : — 

Held,  that  the  plaintiff  was  en- 
titled to  costs  on  the  county  court 
scale,  the  claim  being  within  the 
jurisdiction  of  that  court,  as  the 
$69  was  allowed  to  the  defendant, 
not  by  way  of  payment,  but  as  a 
set-off.  Osterhout  v.  Fox,  599. 


COURT  OF  APPEAL. 

1 . Appeal  to — Stay  of  Execution 
of  Injunction — Disobedience  of  In- 
junction— Contempt  of  Court — Stay 
upon  Terms — Con.  Rule  827  (1) 
(d).] — The  rule  that  a party  to  an 
action  guilty  of  contempt  can  take 
no  step,  is  subject  to  several  ex- 
ceptions, and  one  of  these  is  that 
the  party  is  entitled  to  prosecute 
an  appeal  from  the  order  or  judg- 
ment which  it  is  alleged  he  has 
been  guilty  of  disobeying. 

Upon  an  application  by  the  de- 
fendants to  a Judge  of  the  Court 
of  Appeal,  under  Con.  Rule  827 
(1)  (d),  for  an  order  staying  the 
execution  of  an  injunction  award- 
ed by  a judgment  of  the  High 
Court,  pending  an  appeal  from 
that  judgment  to  the  Court  of 
Appeal,  where  it  is  alleged  that 
the  defendants  are  in  contempt 
for  disobedience  of  the  judgment, 
but  they  have  not  been  so  ad- 
judged, the  Judge  will  not  deter- 
mine whether  a contempt  has 
been  committed. 

Where  the  defendants  were  ap- 
pealing in  good  faith,  execution  of 
the  injunction  was  stayed,  upon 
terms,  pending  the  disposition  of 
the  appeal.  Copeland-C  hatter  son 
Co.  v.*  Business  Systems  Limited, 
337. 

2.  Leave  to  Appeal  Direct  from 
Judgment  at  Trial — Jurisdiction — 
Amount  in  Controversy — 4 Edw. 
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VII.  ch.  11,  sec.  76  a (0.)-] — At 
the  time  of  the  commencement  of 
an  action  to  declare  void  two 
mortgages  given  to  secure  the 
same  debt,  the  amount  of  the  debt 
exceeded  $1,000.  Upon  an  appli- 
cation by  the  plaintiff  for  leave  to 
appeal  direct  to  the  Court  of  Ap- 
peal from  the  judgment  pro- 
nounced at  the  trial,  it  was  con- 
tended by  the  defendant  that 
pending  the  litigation  moneys  had 
been  realized  by  him  which  re- 
duced the  claim  below  $1,000,  but 
this  was  disputed  by  the  plaintiff 

Held,  that  the  proper  conclusion 
was  that  the  matter  in  controversy 
in  the  appeal  exceeded  the  sum  or 
value  of  $1,000  exclusive  of  costs, 
and  therefore  there  was  jurisdic- 
tion under  4 Edw.  VII.  ch.  11, 
sec.  76  a (O.),  to  make  the  order 
asked  for.  Wade  v.  Elliott  et  al., 
637. 

Action  Pending  in — “Further 
Proceeding.”] — See  Injunction,  1. 

J urisdiction — A pplication  after 
Security  for  Costs  Given — Partner- 
ship Action — Injunction  to  Re- 
strain Dealing  with  Partnership 
Money.] — See  Injunction,  2. 


COUNTY  COURT. 

Action  for  Injury  to  Land — 
Value  of  Land — Test  of  Jurisdic- 
tion.]— See  Costs,  1. 


COVENANT. 

Restraint  of  Trade — Termination 
of  Partnership — Covenant  not  to 
Engage  or  he  Interested  in  Compet- 
ing Business — Carrying  on  Busi- 
ness as  Manager  for  Another.] — 
The  plaintiff  and  defendant  were 
partners  in  a jewelry  business 
carried  on  in  the  town  of  Port 


[vol. 

Arthur.  The  articles  of  partner- 
ship provided  that  the  plaintiff 
should  procure  her  husband  to 
work  in  the  business  and  to  devote 
his  whole  time  and  attention  to  it; 
and  the  plaintiff  covenanted  that 
her  husband  should  not,  after  the 
determination  of  the  partnership, 
“ carry  on  or  engage  or  be  inter- 
ested, directly  or  indirectly,  in  any 
business  in  the  town  of  Port  Ar- 
thur which  shall  compete  or  inter- 
fere with  the  business”  of  the  de- 
fendant. After  the  dissolution  of 
the  partnership,  the  plaintiff’s 
husband  entered  into  the  employ- 
ment of  B.,  as  manager  of  a jew- 
elry business  belonging  to  B., 
upon  premises  in  Port  Arthur 
situate  in  close  proximity  to  the 
shop  at  which  the  defendant  was 
carrying  on  the  business  which 
had  been  carried  on  by  the  part- 
nership; and  the  business  of  B. 
was,  beyond  question,  one  which 
competed  with  the  business  of  the 
defendant : — 

Held,  that  what  had  been  done 
by  the  plaintiff’s  husband  was  a 
breach  of  her  agreement  with  the 
defendant. 

Review  of  the  authorities. 

Judgment  of  Mabee,  J.,  re- 
versed. Anderson  v.  Ross,  683. 


CRIMINAL  LAW. 

1.  Change  of  Venue — Criminal 
Code , sec.  651 — Balance  of  Con- 
venience— Prejudice.] — The  prin- 
ciple on  which  a change  of  venue 
in  a criminal  case  will  be  ordered 
under  sec.  651  of  the  Criminal 
Code  is,  that  there  is  fair  and 
reasonable  probability  of  partial- 
ity and  prejudice  in  the  district, 
county  or  place,  within  which  the 
indictment  would  otherwise  be 
tried. 
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On  a motion  to  change  the 
venue,  notwithstanding  that  a 
strong  case  was  made  out  for  the 
change  if  the  balance  of  conveni- 
ence alone  was  to  be  considered, 
still,  as  it  was  not  shewn  that 
there  was  or  was  likely  to  be  any 
prejudice  against  the  accused  and 
certainly  no  more  where  the  in- 
dictment was  found  than  in  the 
place  to  which  it  was  proposed  to 
change  the  venue,  the  motion 
was  refused.  Rex  v.  O’ Gorman  et 
al.,  102. 

2.  Conspiracy  in  Restraint  of 
Trade — Criminal  Code,  sec.  520 — 
Evidence — Construction  of  Section.] 
— Held  (Osler  and  Meredith, 
JJ.A.,  dissenting),  that  upon  an 
indictment  of  two  incorporated 
trade  associations  for  conspiracy 
in  restraint  of  trade  under  sec.  520 
of  the  Criminal  Code,  the  de- 
fendants were  to  be  judged  and 
condemned,  if  condemned  at  all, 
upon  the  acts  proved  to  have  been 
committed  by  them  after  incor- 
poration, but  in  weighing  and  es- 
timating such  acts  the  Court 
might  look  at  the  immediately  or 
proximately  antecedent  acts  of  the 
individuals  now  comprising  the 
corporation  and  directing  its  op- 
eration; and  that,  in  this  case, 
the  acts  occurring  after  incorpora- 
tion were,  in  view  of  their  history, 
origin,  and  apparent  purpose, 
sufficient  to  support  a conviction. 

Held,  per  Garrow,  J.A.,  that  it 
was  not  a sound  objection  to  the 
indictment  that  it  would  not  lie 
against  any  corporation  except 
those  named  in  sec.  520,  nor  that 
there  must  be  at  least  one  natural 
person  as  distinct  from  a corpora- 
tion indicted  as  a co-conspirator. 

Held,  per  Meredith,  J.A.,  that 
the  conviction  was  bad  because 
there  was  no  evidence  of  any  con- 
cluded agreement,  legal  or  illegal, 


on  the  part  of  one  of  the  associa- 
tions; and  also,  because  such 
association  was  not  within  the  pro- 
visions of  sec.  520,  not  being  one 
of  the  corporations  named:  and 
the  word  “ person  ” was  there  used 
in  its  ordinary  sense  and  not  as  in- 
cluding a company.  Rex  v.  Master 
Plumbers  and  Steam  Fitters  Co- 
operative Association,  Limited,  et 
al.,  295. 

3.  Habeas  Corpus  — Imprison- 
ment in  Default  of  Payment  of  Fine 
and  Costs — Tender  to  Deputy  Keep- 
er of  Gaol — Reasonable  Time — Rule 
of  Prison  as  to  Hour  of  Receipt  of 
Fine — Effect  of — Discharge  of  Pris- 
oner.]— A warrant  of  commitment 
commanded  the  keeper  of  a com- 
mon gaol  to  receive  the  defendant 
into  his  custody  in  the  common 
gaol,  there  to  imprison  him  for  30 
days  unless  the  amount  of  a fine 
and  costs  were  sooner  paid  to  the 
keeper.  The  defendant  was  appre- 
hended under  this  warrant  and 
received  by  the  gaoler  on  the  12th 
March.  His  agent,  on  the  14th 
March,  at  10  minutes  before  8 
o’clock  in  the  afternoon,  tendered 
the  proper  amount  of  the  fine  and 
costs  to  the  person  in  charge,  the 
deputy  keeper,  who  refused  to 
receive  the  money,  on  the  ground 
that  there  was  a rule  of  the  gaol 
that  no  person  would  or  could  be 
released,  on  payment  of  his  fine 
after  5 o’clock  in  the  afternoon, 
until  the  next  morning: — ? 

Held,  that  there  was  no  power, 
statutory  or  common  law,  to 
make  such  a rule,  and  that  the 
tender  having  been  made  at  a 
reasonable  time  and  to  the  proper 
person,  the  prisoner  should  have 
been  released;  and  having  been 
improperly  detained  after  the 
tender,  he  was  entitled  to  be  dis- 
charged upon  habeas  corpus.  Rex 
v.  Colahan,  379. 
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4.  Bigamy — Foreign  Divorce — 
Domicile  — Mens  Rea  — Constitu- 
tional Law — Criminal  Code , sec. 
275— R.S.C.  1906,  ch.  146,  sec.  307, 
sub-sec.  4.] — A woman,  married  in 
Canada  in  1897  to  a person  who 
was  at  the  time  and  always  re- 
mained a domiciled  Canadian,  in 
1903  went  to  the  State  of  Michi- 
gan intending  to  separate  from  her 
husband  and  thenceforth  to  make 
her  home  there,  and  in  1906  ob- 
tained a divorce  in  Michigan,  her 
husband,  however,  not  being 
served  with  any  notice  of  the 
divorce  proceedings  nor  taking 
any  part  therein: — 

Held , that  the  divorce  was  of  no 
validity  or  force  in  Ontario. 

Shortly  afterwards  the  husband, 
having  obtained  a copy  of  the 
divorce  decree,  and  legal  advice 
that  the  same  was  valid  and  that 
he  was  at  liberty  to  marry  again, 
went  through  a form  of  marriage 
with  another  woman  in  Detroit  in 
the  State  of  Michigan,  having  left 
Canada  to  do  so : — 

Held,  that  he  was  guilty  of 
bigamy  under  sec.  275  of  the 
Criminal  Code,  55-56  Viet.  ch. 
29  (D.). 

Held,  also,  that  paragraph  (a) 
of  sub-sec.  1 of  sec.  275  of  the 
Criminal  Code,  which  defines 
bigamy  as  the  act  of  a person  who 
being  married  goes  through  a form 
of  marriage  with  another  person 
in  any  part  of  the  world,  is  intra 
vires  of  the  Dominion  Parliament 
when  read  with  the  limitation  im- 
posed by  sub-sec.  4,  that  no  person 
shall  be  so  convicted  in  respect  of 
having  gone  through  a form  of 
marriage  in  a place  not  in  Canada 
unless  such  person,  being  a British 
subject  resident  in  Canada,  leaves 
Canada  with  intent  to  go  through 
such  form  of  marriage. 

In  re  Criminal  Code  Sections  Re- 
lating to  Bigamy  (1897),  27  S.C.R. 
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461,  held  binding.  The  King  v. 
Jasper  T.  Brinkley,  434. 


DAMAGES. 

Wrongful  Removal  of  Timber 
from  Lands  — Subsequent  Bond 
Fide  Sale — Measure  of  Damages .] 
— The  husband  of  the  plaintiff 
conveyed  certain  lots  to  his  wife 
for  valuable  consideration.  Prev- 
iously, but  without  his  knowledge 
or  that  of  the  plaintiff,  certain 
timber  was  wrongfully  cut  and 
removed  therefrom.  The  wrong- 
doers sold  some  of  the  timber  to 
the  defendants,  who  purchased 
bond  fide,  and  subsequently  sold 
the  same  to  another  bond  fide  pur- 
chaser. The  plaintiff  thereupon 
brought  action  against  these  two 
purchasers  for  damages,  and  for 
a declaration  that  as  against  them 
she  was  entitled  to  the  proceeds 
of  the  timber.  The  second  pur- 
chaser obtained  leave  to  pay  the 
purchase  money  into  Court,  and 
this  issue  was  directed  to  deter- 
mine the  rights  to  it  as  between 
the  plaintiff  and  the  first  pur- 
chaser:— 

Held,  that  the  plaintiff  was  en_ 
titled  to  recover  so  much  but  so 
much  only,  of  the  purchase  money 
as  represented  the  value  of  the 
timber  taken  to  the  plaintiff  as 
standing  timber,  and  she  was  not 
entitled  “to  fasten  upon  any 
increment  of  value  which  from 
exceptional  circumstances  might 
be  found  to  attach”  to  the  tim- 
ber, as  for  example,  by  reason  of 
the  transportation  of  the  timber 
to  the  place  where  it  was  ulti- 
mately sold. 

Judgment  of  Magee,  J.,  at  the 
trial,  varied.  Smith  v.  Baechler, 
18  O.R.  293,  distinguished.  Faulk- 
ner v.  Greer,  360. 
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DECLARATION  OF  OWNER- 
SHIP. 

Adverse  Possession  of  Portion 
of  a Building .] — See  Limitation 
of  Actions,  1. 


DEED. 

Derogation  from  Grant — Inter- 
ference by  Fence  with  Enjoyment 
of  Vendee — Injunction.] — See  Ven- 
dor and  Purchaser,  2. 


DIRECTORS. 

Authority  of.] — See  Company,  2. 

Power  to  Delegate  Powers — Pro- 
visional Directors.] — See  Company, 

1. 

Reduction  of  Number  of.] — See 
Company,  3. 

Transference  of  Shares  by  Direc- 
tors— Duty  to  Procure  Responsible 
Transferees — Liability.] — See  Com- 
pany, 5. 


DIVISIONAL  COURT. 

As  Court  of  Last  Resort  on  Ap- 
peal from  County  Court.]  — See 
Contract,  1. 

DIVISION  COURT. 

Jurisdiction — Exhausting  Reme- 
dies in  Domestic  Forum.]  — See 
Prohibition,  1. 


DIVORCE. 

Foreign  Divorce  — Domicile  — 
Validity.] — See-  Criminal  Law,  4. 

Foreign  Divorce  — Invoking 
Jurisdiction  of  United  States  Court 
— Estoppel.] — See  Insurance,  1. 


DOWER. 

Adultery  of  Wife  — Dispensing 
with  Bar  of  Dower  in  Deed  by  Hus- 
band.]— An  order  was  made  under 
sec.  12  of  R.S.O.  1897,  ch.  164, 
dispensing  with  the  concurrence 
of  the  wife  for  the  purpose  of 
barring  her  dower  in  a convey- 
ance, where  she  had  not  been 
heard  of  for  several  years,  having 
left  her  husband  again  and  again 
for  the  purpose  of  living  and 
having  lived  the  life  of  a prosti- 
tute. 

In  such  a case,  in  order  to  de- 
prive a wife  of  an  award  of  dower, 
it  is  unnecessary  to  shew  a con- 
tinuous living  with  one  man  in 
adultery.  Re  S.,  536. 

Election  under  Will.]  — See 
Mortgage,  1. 

ELECTIONS. 

See  Parliamentary  Elections, 

1. 


EMPLOYER’S  LIABILITY. 

See  Master  and  Servant,  3. 


EQUITABLE  ASSIGNMENT. 

Of  Moneys  under  Contract — Ne- 
cessity for  Notice.] — See  Chose  in 
Action,  2. 


ESTOPPEL. 

Conduct — Principal  and  Agent 
— Unpaid  Receipted  Accounts.] — 
Where  a debt  or  obligation  has 
been  contracted  through  an  agent, 
and  the  principal  is  induced  by 
the  conduct  of  the  creditor  to 
reasonably  believe  that  the  agent 
has  paid  the  debt  or  discharged 
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the  obligation,  and  in  conse- 
quence of  such  belief  pays  or 
settles  or  otherwise  deals  to  his 
prejudice  with  the  agent,  the 
creditor  is  not  permitted  to  deny 
as  between  himself  and  the  princi- 
pal that  the  debt  has  been  paid  or 
the  obligation  discharged. 

A railway  engineer  who  was 
supplied  with  money  by  a railway 
company  to  pay  for  supplies  and 
the  board  of  his  men,  being 
credited  with  the  amounts  of  the 
receipted  accounts  as  they  came 
in,  induced  a firm  of  hotel  keepers 
who  had  furnished  both  items  to 
receipt  the  accounts  in  advance 
on  the  representation  that  the 
company  as  part  of  their  system 
required  receipts  before  they 
would  pay  the  accounts: — 

Held , that  the  company  were 
justified  in  relying  on  these  repre- 
sentations that  the  accounts  were 
paid,  and  as  they  had  altered 
their  position — the  engineer  hav- 
ing left  their  employment  without 
accounting — -on  the  faith  of  them, 
the  hotel  keepers  were  estopped 
from  setting  up  to  the  prejudice 
of  the  company  that  the  accounts 
were  not  in  fact  paid. 

Judgment  of  Magee,  J.,  re- 
versed. Gentles  v.  The  Canadian 
Pacific  Railway,  286. 


EVIDENCE. 

Testimony  at  Former  Trial — 
Absence  of  Witness  at  Subsequent 
Trial — Search  for  Witness — Recep- 
tion of  Evidence.] — Where  it  is 
sought  to  give  in  evidence  at  the 
trial  of  an  action  oral  testimony 
taken  under  oath  in  another 
judicial  proceeding,  in  which  the 
adverse  party  had  the  power  to 
cross-examine,  on  the  ground  that 
the  witness  cannot  be  called  as 
being  beyond  the  jurisdiction  of 


the  Court  or  otherwise,  it  is  suffi- 
cient to  shew  that  after  diligent 
search  the  witness  cannot  be 
found. 

Answers  to  inquiries  made  as  to 
his  whereabouts  are  admissible  to 
prove  an  unsuccessful  search  for 
a witness,  and  are  not  for  that 
purpose  to  be  treated  as  hearsay 
evidence. 

Munro  v.  Toronto  Railway  Co. 
(1904),  9 O.L.R.  299,  at  p.  312, 
distinguished. 

Judgment  of  Anglin,  J.,  at  the 
trial,  reversed.  Cuff  v.  Frazee  Stor- 
age and  Cartage  Co.,  263. 


EXECUTION. 

Leave  to  Issue  on  Award — Juris- 
diction.]— See  Arbitration  and 
Award,  1. 


EXPROPRIATION  OF  LAND. 

Hotel  Property — Disturbance  of 
Business — Value  of  License — In- 
terest on  Amount  Awarded.] — See 
Railways,  3. 

FIRE  INSURANCE. 

See  Insurance. 


FIXTURES. 

Landlord  and  Tenant  — Bank 
Vault  Door — Trade  Fixture — Re- 
moval.]— In  1886  the  landlord  of 
the  defendants  constructed  a vault 
in  the  premises  occupied  by  them, 
the  defendants  supplying  a steel 
lining  and  a bank  vault-door.  On 
April  1st,  1890,  the  defendants 
leased  another  portion  of  the 
same  building  from  the  same  land- 
lord for  ten  years  from  that  date, 
a vault  being  built  there  by  the 
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landlord  and  the  defendants  bring- 
ing to  it  the  same  door.  The  lease 
was  made  in  pursuance  of  the  then 
Short  Forms  of  Leases  Act,  and 
contained  no  reference  to  fixtures, 
but  had  the  covenants  by  the 
tenant  to  repair  and  leave  in  good 
repair.  During  the  currency  of 
the  lease  the  landlord  sold  and 
conveyed  the  premises.  On  No- 
vember 10th,  1899,  the  defendants 
obtained  a new  lease  from  the 
owner  for  five  years  from  April 
1st,  1890,  made  pursuant  to  the 
statute,  which  contained  the 
clause  “provided  that  the  lessee 
may  remove  its  fixtures.”  On 
November  10th,  1904,  the  owner 
granted  the  defendants  another 
lease,  made  in  pursuance  of  the 
statute,  for  eighteen  months  from 
April  1st,  1905,  with  the  same 
clause  as  to  fixtures,  and  during 
its  currency  the  defendants  re- 
moved the  door: — 

Held,  that  under  the  above  pro- 
visoes the  defendants  were  not  re- 
stricted in  their  right  of  removal 
to  those  fixtures  placed  subse- 
quent to  the  dates  of  the  last  two 
demises,  and  that  they  were  en- 
titled to  remove  the  door. 

Judgment  ‘of  Anglin,  J.,  re- 
versed. Cronkhite  v.  Imperial 
Bank  of  Canada.  270. 


FOREIGN  JUDGMENT. 

Quebec  Courts — Company  not 
Domiciled  or  Resident  in  Quebec — 
Nullity — 22  Viet.  ch.  5,  sec.  58  (C.) 
— International  Law.] — In  an  ac- 
tion brought  in  a county  court  in 
the  Province  of  Ontario  upon  a 
judgment  recovered  in  a circuit 
court  in  the  Province  of  Quebec, 
against  an  incorporated  company, 
who,  at  the  time  the  Quebec  action 
was  begun,  had  no  office  or  agent 
in  the  Province  of  Quebec : — 

48— VOL.  XIV.  O.L.  R. 


Held,  that  the  Act  of  the  Legis- 
lature of  the  Province  of  Canada, 
22  Viet.  ch.  5,  sec.  58,  is  not  now 
in  force,  and  Court  v.  Scott  (1881), 
32  C.P.  148,  is  no  longer  applic- 
able; the  binding  effect  of  the 
judgment  sued  on  depended  upon 
the  rules  of  international  law;  and 
the  defendant  company  not  having 
been  domiciled  or  resident  in 
Quebec  when  served  with  the  writ 
of  summons,  the  judgment  there 
obtained  must  be  treated  in  the 
courts  of  Ontario  as  a nullity. 

Judgment  of  the  county  court 
of  York  reversed.  Vezina  v.  Will 
H.  Newsome  Co.,  658. 


FRATERNAL  SOCIETY. 

See  Insurance,  3,  4. 


GENERAL  MANAGER  OF 
COMPANY. 

Powers  of.] — See  Company,  2. 


HABEAS  CORPUS. 

Issue  of  Two  Writs — Regularity 
of  Second — Subsequent  Arrest — 
Prisoner  Allowed  Out  on  Recog- 
nizance — Sentence  — Expiry  of — 
“ Escape ” — Discharge — - Protec- 
tion Order.] — The  prisoner  was 
convicted  of  an  offence  on  the  17th 
of  January  and  sentenced  to  four 
months’  imprisonment,  but  in- 
stead of  being  imprisoned  his 
recognizance  was  taken  by  the 
magistrate  to  appear  when  called 
upon  and  he  was  allowed  to  go 
free.  On  the  27th  of  March,  with- 
out any  notice,  a warrant  was 
issued  and  he  was  arrested  and 
put  in  gaol.  A writ  of  habeas 
corpus  was  granted  and  a motion 
for  his  discharge  was  made  on  the 
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26th  of  April  and  refused,  the 
papers  being  oh  their  face  regular, 
but  leave  was  reserved  to  move 
for  a new  writ  on  the  expiry  of 
four  months  from  the  day  of 
sentence.  A new  writ  was  granted 
on  the  25th  day  of  June,  and 
motion  made  for  his  discharge  on 
the  27th: — - 

Held , that  there  was  a right  to 
issue  the  second  writ,  the  first 
being  premature  and  there  having 
been  no  adjudication  upon  the 
matter. 

Taylor  v.  Scott  (1898),  30  A.R. 
475,  distinguished. 

Held,  also,  that  the  term  of  im- 
prisonment having  begun  on  the 
day  of  passing  sentence,  the  full 
term  had  expired;  that  the 
prisoner  when  out  on  his  recog- 
nizance had  not  been  guilty  of  an 
escape,  and  that  he  was  not  “at 
large  ....  without  some  law- 
ful cause/’  and  an  order  was  made 
for  his  release. 

Order  for  protection  of  magis- 
trate made  on  terms.  Rex  v. 
Robinson,  519. 

Imprisonment  in  Default  of 
Payment  — Tender  to  Deputy- 
Keeper  of  Gaol — Rule  of  Prison .] 
— See  Criminal  Law,  3. 


HIGH  COURT. 

High  Court  and  County  Court 
Jurisdiction .] — See  Costs,  1,  2. 


HIRING. 

Yearly — Presumption  — Wrong- 
ful Dismissal ] — See  Master  and 
Servant,  2. 


HUSBAND  AND  WIFE. 

Dispensing  with  Bar  of  Dower — 
Adultery  of  Wife] — See  Dower,  1. 


Marriage  Settlement — Irrevoca- 
bility of] — See  Settlement,  1. 

Wife  as  Partner  in  Jewelry  Busi- 
ness— Covenant  against  Husband 
Engaging  in  Competing  Business] 
— See  Covenant,  1. 


INDIAN  RESERVE. 

Local  Option  By-law — Necessity 
for  Specific  Exception]  — See 
Municipal  Corporations,  6. 


INFANT. 

Action  Against  for  Price  of 
Goods — Letter  Acknowledging  Ac- 
count— Ratification  After  Majority 
— Insufficiency  of] — To  constitute 
a ratification  after  full  age,  of  a 
debt  contracted  during  infancy, 
there  must  be  at  least  an  admis- 
sion of  an  existing  liability.  The 
meaning  of  words  used  in  a docu- 
ment signed  by  the  debtor  will  not 
be  strained  so  as  to  defeat  the 
operation  of  the  statute  passed  in 
his  favour. 

In  reply  to  a letter  written  to  an 
infant,  after  he  had  attained  full 
age,  and  his  father,  claiming  lia- 
bility against  both  and  demanding 
payment,  the  former  replied  that 
plaintiff  had  been  misinformed  as 
to  “my”  (the  word  had  originally 
been  “this”)  account,  and  asking 
for  an  explanation  as  to  why  his 
father’s  name  had  been  put  in 
“ my  ” letter 

Held,  that  this  did  not  consti- 
tute a ratification  of  the  debt.  The 
Louden  Manufacturing  Company 
v.  Milmine,  532. 

Injury  to  Servant — Employment 
of  Child  under  Fourteen — Liability 
— Elevator]  — See  Master  and 
Servant,  3. 
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INJUNCTION. 

1.  Action  Pending  in  Court  of 
Appeal  — Application  in  High 
Court  — Jurisdiction  — Con.  Rule 
829.] — In  an  action  for  a declara- 
tion that  a partnership  existed 
and  for  a dissolution  and  an  ac- 
count, in  which  judgment  was  ob- 
tained by  the  plaintiff,  and  in 
which  an  appeal  to  the  Court  of 
Appeal  was  pending,  the  usual 
security  therefor  having  been 
given : — 

Held,  that  an  application  to  a 
Judge  of  the  High  Court  for  an 
injunction  to  restrain  the  defend- 
ant from  dealing  with  partnership 
moneys  was  “a  further  proceed- 
ing . . . other  than  the  issue 

of  the  judgment  or  order  and  the 
taxation  of  costs  thereunder/’ 
under  Con.  Rule  829,  which  a 
Judge  of  the  High  Court  could  not 
entertain.  Embree  v.  McCurdy, 
{No.  1),  284. 

2.  Receiver — Appeal  Pending — 
Application  After  Security  for 
Costs  Given.] — The  plaintiff  in  a 
partnership  action  obtained  judg- 
ment in  his  favour,  and  the  de- 
fendant having  given  security  for 
costs  appealed  to  the  Court  of 
Appeal.  The  plaintiff  then  made 
an  application  to  the  Court  of  Ap- 
peal for  an  injunction  to  restrain 
the  defendant  from  dealing  with 
partnership  moneys  and  for  a re- 
ceiver : — 

Held,  that  a Judge  of  the  Court 
of  Appeal  may  at  any  time  during 
vacation  make  any  interim  order 
to  prevent  prejudice  to  the  claims 
of  any  party  pending  an  appeal, 
and  that  what  may  be  done  by  a 
Judge  during  vacation  may  be 
done  by  the  Court  at  any  other 
time ; and  that  the  Court  of  Appeal 
for  the  purposes  of  appeals,  etc., 
may  exercise  the  power,  author- 


ity and  jurisdiction  by  the  Judica- 
ture Act  vested  in  the  High  Court. 

Order  for  receiver  granted, 
Meredith,  J.A.,  dissenting.  Em- 
bree v.  McCurdy  {No.  2),  325. 


INSPECTION  OF  PROPERTY. 

Trespass — Mining  Land — Risk 
of  Losing  Evidence — Con.  Rules 
1096,  1098.] — In  an  action  for 
damages  and  for  an  account  of 
ore  or  minerals  removed  by  the 
defendants  from  the  property  of 
the  plaintiffs,  in  which  a trespass 
on  part  of  the  plaintiffs’  property 
was  admitted  by  the  defendants, 
an  order  was  made  before  the  de- 
livery of  the  statement  of  claim 
allowing  the  plaintiffs  to  inspect 
the  defendants’  property,  so  that 
the  plaintiffs  might  state  their 
case  according  to  the  facts,  and 
because  the  evidence  necessary  to 
ascertain  how  much  ore  had  been 
removed  might  be  lost  by  delay. 
Right  of  Way  Mining  Company, 
Limited,  v.  La  Rose  Mining  Com- 
pany, Limited,  80. 


INSURANCE. 

1.  Sprinkler  Leakage  Insurance 
— Loss  from  Frost — Statement  by 
Agent  — Authority  of — Statement 
made  in  Application  and  Interim 
Receipt — Condition  in  Policy.] — 
Under  instructions  from  the  plain- 
tiffs in  the  Hawthorne  case  to  ob- 
tain for  them  an  insurance  against 
loss  by  accidental  leakage  from 
their  sprinkler  system  of  fire  pro- 
tection, an  insurance  broker  was 
informed  by  the  accountant  in 
charge  at  the  company’s  head 
office  that  such  insurance  covered 
frost  damage,  which  he  thereupon 
applied  for.  The  rate  was  subse- 
quently fixed,  no  mention  being 
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made,  as  was  the  fact,  of  there 
being  an  extra  rate  to  cover  frost 
damage.  An  interim  receipt  was 
issued  insuring  the  plaintiffs 
against  accidental  leakage,  sub- 
ject to  the  directors’  approval,  but 
not  in  any  way  altering  the  verbal 
contract,  and  afterwards  a written 
form  of  application  which  had 
been  delayed  through  lack  of  in- 
formation, was  completed.  In  the 
application,  in  answer  to  a ques- 
tion as  to  the  protection  against 
freezing,  it  was  stated  that  the 
pipes  were  frost  proof  to  roof,  and 
the  building  steam  heated.  A 
couple  of  months  afterwards  the 
account  for  the  premium  was 
rendered  to  the  broker,  who  for- 
warded it  to  the  plaintiffs,  who 
paid  it;  but  in  the  meantime  a 
loss  had  occurred  through  leakage 
occasioned  by  the  bursting  of 
frozen  pipes.  A policy  had  also 
been  issued,  but  had  not  been  re- 
ceived by  the  plaintiffs,  insuring 
them  against  accidental  leakage, 
one  of  the  conditions,  however, 
stating  that  the  policy  did  not 
cover  damage  resulting  from  ex- 
posure, rupture,  collapse  or  leak- 
age from  steam  pipes  or  steam 
boilers,  or  resulting  from  any  in- 
terruption of  business  or  stoppage 
of  any  work  or  plant,  or  from 
freezing  or  from  fire: — 

Held,  that  the  plaintiffs  were 
entitled  to  recover  on  the  verbal 
contract;  that  as  to  the  interim 
receipt  the  only  limitation  therein 
was  that  the  application  was  sub- 
ject to  the  directors’  approval,  and 
that  they  had  signified  such  ap- 
proval by  the  issuing  of  the  policy; 
that  the  statement  made  by  the 
insured  in  the  application  as  to 
the  pipes  being  frost  proof  was 
immaterial,  if,  as  the  defendants 
contended,  damage  by  frost  was 
not  insured  against;  and,  as  to 
the  condition  in  the  policy,  not 


[vol. 

only  had  the  plaintiffs  never  seen 
the  policy,  but  the  exception  as 
to  frost  was  not  expressed  in 
terms  sufficiently  clear  to  exoner- 
ate the  defendants. 

In  the  Boulter  case  the  main 
facts  were  substantially  the  same, 
except  that  there  was  no  verbal 
contract  as  to  the  frost  risk,  and 
the  plaintiffs  had  received  the 
policy  some  weeks  before  the 
accident.  The  judgment  on  the 
construction  of  the  policy  was  the 
same  as  in  the  Hawthorne  case. 

Maclaren,  J.A.,  dissenting  for 
the  reasons  given  in  that  case. 
Hawthorne  v.  Canadian  Casualty 
and  Boiler  Insurance  Co.)  Boulter 
v.  The  Same,  166. 

2.  Life  — Varying  Apportion- 
ment — Postponing  Payment  till 
after  Full  Age — Ineffective  Provis- 
ion—.R.S.O.  1897,  ch.  203,  sec.  160.] 
— By  her  will  a testatrix  assumed 
to  reapportion  her  insurance,  re- 
ducing the  interest  of  a “ preferred 
beneficiary”  from  $500  to  $250, 
and  further  directed  that  he 
should  not  be  paid  his  share  till 
the  age  of  twenty-five.  At  the 
age  of  twenty-one,  however,  he 
claimed  the  right  to  immediate 
payment 

Held,  that  even  if  sec.  160  of  the 
Insurance  Act  as  to  altering  or 
varying  apportionments  of  insur- 
ance moneys  authorized  such  at- 
tempted postponement  of  pay- 
ment, the  provision  was  ineffec- 
tive, for  all  persons  who  attain 
twenty-one  are  entitled  to  enter 
upon  the  absolute  enjoyment  of 
property  given  to  them  by  will, 
notwithstanding  any  direction  by 
the  testator  to  the  contrary,  unless 
between  twenty-one  and  the  spec- 
ified later  age  the  property  is 
given  for  the  benefit  of  another, 
or  so  clearly  taken  away  from  the 
devisees  up  to  the  time  of  their 
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attaining  such  greater  age  as  to 
constitute  an  intestacy  as  to  the 
previous  rents  and  profits;  and  it 
is  impossible  to  distinguish  be- 
tween such  a provision  in  regard 
to  insurance  and  a like  provision 
in  regard  to  personal  property  be- 
queathed by  will.  In  re  Canadian 
Home  Circles , Eliza  J . Smith  Case, 
322. 

3.  Life — Declaration  in  Favour 
of  Wife  and  Children — Variation 
in  Favour  of  Creditor — Beneficiary 
— Intention  to  Exonerate  Estate 
from  the  Debt — Invalidity — Trust 
— Improper  Exercise  of  Power — 
Insurance  Act  of  Ontario.] — By 
sub-sec.  1 of  sec.  159  of  the  On- 
tario Insurance  Act,  R.S.O.  1897, 
ch.  203,  the  insurance  money  pay- 
able under  a benefit  certificate  to 
preferred  beneficiaries  is  consti- 
tuted a trust  fund  therefor,  and  so 
long  as  any  object  of  the  trust 
remains  shall  not  be  subject  to  the 
control  of  the  assured  or  his  credi- 
tors or  form  part  of  his  estate.  By 
sub-sec.  1 of  sec.  160  the  insured 
is  empowered  to  vary  the  appor- 
tionment in  favour  of  one  or  more 
of  the  preferred  beneficiaries,  and 
by  sub-sec.  2 no  authority  is 
deemed  to  be  conferred  to  divert 
the  moneys  from  the  class  to  a 
person  not  of  the  class  or  to  the 
assured  himself  or  to  his  estate. 

Under  a benefit  certificate  in  a 
fraternal  society,  the  sum  insured, 
$2,000,  was  made  payable  on  the 
insured’s  death  to  his  wife  and 
children.  Being  indebted  to  a 
daughter  in  the  sum  of  $3,000,  he 
endorsed  on  the  certificate  a trans- 
fer of  the  insurance  to  such 
daughter,  he  undertaking  to  keep 
the  insurance  in  force,  and  she,  on 
being  apprised  thereof,  acquiesced 
in  the  transfer,  and  agreed  to  re- 
lease the  insured  from  the  debt : — 

Held,  that  the  transfer  was, 


under  the  statute,  null  and  void, 
as  being  in  effect  a conversion  of 
the  insurance  moneys  to  the  in- 
sured’s estate;  but  that,  apart 
from  the  statute,  it  was  also  in- 
valid, as  not  being  a bond  fide 
exercise  of  the  power  of  appoint- 
ment vested  in  him.  Re  Kemp, 
Johnson  v.  Ancient  Order  of 
United  Workmen,  424. 

4.  Life  — Benefit  Society  — • 
Change  of  Beneficiary — Wife  of 
Member — Foreign  Divorce — Valid- 
ity — Estoppel  — Re-marriage  — 
Second  Wife  and  Adopted  Daugh- 
ter^-Claim  of.] — The  deceased  was 
married  in  1860,  in  Massachusetts, 
U.S.,  to  M.,  where  they  both  re- 
sided until  1886,  when,  in  conse- 
quence of  his  becoming  amenable 
to  the  criminal  law,  he  left,  and 
came  to  Canada,  where  he  resided 
until  his  death,  M.  remaining  in 
the  State.  In  1891,  on  proceedings 
taken  by  M.,  the  deceased  not  ap- 
pearing, she  obtained  a decree  of 
divorce  a vinculo  upon  the  ground 
of  desertion  and  cruelty.  In  1896 
the  deceased  went  through  a form 
of  marriage  with  one  C.,  and  there- 
after continued  to  live  with  her  as 
his  wife  down  to  the  time  of  his 
death.  In  1889  the  deceased  in- 
sured in  a fraternal  society  for 
$2,000,  which  by  the  certificate 
was  made  payable  to  his  wife  M., 
and  was  so  continued  until  1896, 
when  he  endorsed  on  the  certifi- 
cate a revocation  of  the  payment 
to  M.,  and  procured  a duplicate 
certificate  to  be  issued,  stating 
that  M.  was  dead,  and  having  the 
amount  made  payable  to  C.  and 
an  adopted  daughter,  and  the  in- 
surance so  continued  until  his 
death,  C.  for  several  years  before 
his  death  paying  the  premiums : — 
Held,  without  deciding  whether 
or  not  the  divorce  obtained  by  M. 
was  valid,  that  she  could  not  be 
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heard  to  impugn  the  jurisdiction 
of  the  Court  in  the  United  States 
she  had  invoked  to  grant  the 
divorce. 

Held , also,  that  it  was  not  nec- 
essary to  decide  whether  or  not 
C.7s  marriage  was  legal  or  the 
adopted  daughter  entitled,  as  the 
society  had  not  contested  their 
claims,  and  it  was  not  open  to  M. 
to  do  so,  and  that  C.  and  the 
adopted  daughter  were  entitled  to 
the  moneys.  In  re  Williams  and 
Ancient  Order  of  United  Work- 
men, 482. 

5.  Life— Construction  of  Policies 
— Non-payment  of  Premiums — 
Lapse — Forfeiture .] — A life  insur- 
ance policy  issued  by  the  defend- 
ants was  dated  the  20th  May, 
1901;  the  premium  was  $31.20, 
payable  in  advance  on  the  30th 
May  in  each  year  for  20  years. 
The  premiums  were  paid  for  5 
years.  None  was  paid  on  the  20th 
May,  1906,  or  thereafter.  The  in- 
sured died  on  the  8th  November, 
1906.  It  was  provided  on  the  face 
of  the  policy:  (1)  that  if,  after  the 
payment  of  3 full  years7  premiums, 
the  policy  should  lapse  for  the  non- 
payment of  any  premium,  the  in- 
surers would,  upon  application, 
the  payment  of  all  indebtedness, 
and  the  surrender  of  the  policy 
and  the  last  renewal  receipt,  with- 
in 3 months  after  such  lapse,  issue 
a non-participating  paid-up  policy 
for  as  many  twentieth  parts  of  its 
principal  amounts  as  complete 
annual  premiums  shall  have  been 
paid,  or  apply  the  same  towards 
the  purchase  of  extended  insur- 
ance, in  accordance  with  the 
schedule  indorsed;  (2)  that  if, 
after  the  payment  of  5 full  years7 
premiums,  the  policy  should  lapse 
as  aforesaid,  the  insurers  would, 
upon  application,  etc.,  within  3 
months  after  such  lapse,  pay  to  the 
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holder  of  the  policy  the  cash  sur- 
render value  shewn  in  the  sched- 
ule, or,  at  the  option  of  the  holder, 
lend  him  any  sum  not  exceeding 
the  sum  shewn  in  the  schedule  for 
one  year,  the  premium  for  the 
ensuing  year  and  interest  on  the 
amount  lent  being  first  deducted. 
The  schedule  shewed  that  a policy 
in  force  for  3 years  would  entitle 
the  holder  to  a paid-up  policy  for 
$150,  or  to  have  the  existing  pol- 
icy extended  for  one  year,  and  at 
the  end  of  that  year  a paid-up 
policy  for  $47;  that  a policy  in 
force  for  5 years  would  entitle  the 
holder  to  $66  in  cash,  or  a loan  of 
$85,  or  a paid-up  policy  for  $250, 
or  the  extension  of  the  existing 
policy  for  2 years,  and  at  the  end 
of  that  period  a paid-up  policy 
for  $84.  Clause  5 of  the  printed 
conditions  indorsed  provided  that 
one  calendar  month  would  be 
allowed  for  payment  of  renewal 
premiums,  at  the  expiration  of 
which  time,  if  the  premium  re- 
mained unpaid,  the  policy  should 
cease  to  be  in  force: — 

Held,  that  it  was  not  necessary 
for  the  holder  of  the  policy  to 
make  application  in  order  to  have 
the  policy  extended;  the  insurers 
were  bound  to  apply  the  money  in 
hand  to  the  credit  of  the  holder, 
namely,  the  $66  shewn  in  the 
schedule,  towards  the  purchase 
of  extended  insurance;  there  was 
no  lapse,  and  the  policy  was  in 
full  force  when  the  assured  died. 

A second  policy  for  $1,000  was 
dated  the  3 1st -March,  1903.  By 
it  the  defendants,  “in  considera- 
tion of  the  application  .... 
and  of  the  sum  of  $17.95,  -being 
the  premium  for  one  year7s  term 
insurance,  to  be  paid  in  advance 
to  the  company  ...  on  the 
delivery  of  this  policy,  and  the 
further  sum  of  $33.90  payable 
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annually  for  an  additional  term 
of  19  years,  the  first  of  such  addi- 
tional payments  to  be  made  on 
the  20th  day  of  March,  a.d.  1904, 
insured  the  life,”  etc.  The  prem- 
ium said  to  be  payable  on  the  20th 
March,  1906,  had  never  been  paid. 
An  indorsement  upon  the  policy 
provided  that  if  any  premium 
should  not  be  paid  when  due,  the 
policy  should  be  void: — 

Held,  that  the  terms  of  the 
policy,  not  being  clear  and  ex- 
plicit, but  so  framed  as  to  lead  to 
doubt  and  contention,  must  be 
construed  most  favqurably  to  the 
insured,  and  so  as  to  avoid  a for- 
feiture; and,  so  reading  it,  it  was 
not  to  be  implied  that  any  of  the 
premiums  but  the  first  and  second 
were  payable  in  advance,  and  the 
policy  was  in  force  on  the  8th 
November,  1906,  when  the  in- 
sured died.  Pense  v.  Northern 
Life  Assurance  Co.,  613. 


INTEREST. 

Mortgage — Absence  of  Provision 
for  Payment  of  Interest  After  Ma- 
turity— Interest  by  Way  of  Dam- 
ages— Statutory  Rate — 63  & 64 
Viet.  ch.  29  (D.) — Construction  of.] 
—The  Act  63  & 64  Viet.  ch.  29 
(D.),  which  provides  for  the  statu- 
tory rate  of  interest  being  5 in- 
stead of  6 per  cent.,  amending 
the  Interest  Act,  R.S.C.  1886, 
ch.  129,  contains  a proviso  that 
the  former  Act  is  not  to  apply  to 
“ liabilities  ” existing  at  the  time 
of  its  passing: — 

Held,  that  the  proper  construc- 
tion of  the  word  “ liabilities  ” is 
liabilities  respecting  the  rate  of 
interest,  and  that  in  a mortgage 
made  in  1884,  payable  in  1900, 
bearing  interest  at  7 per  cent.,  in 
which  there  was  no  provision  for 
the  payment  of  interest  after  ma- 


turity, the  damages  allowable  as 
interest  after  maturity  were  not 
within  the  proviso.  Plenderleith 
v.  Parsons,  619. 

On  Account  Stated .] — See  Judg- 
ment, 1. 

On  Amount  Awarded  on  Expro- 
priation of  Land.] — See  Rail- 
ways, 3. 


INTERNATIONAL  LAW. 

Foreign  Judgment  — Quebec 
Judgment — Company  not  Domi- 
ciled or  Resident  in  Quebec — Null- 
ity.]— See  Foreign  Judgment,  1. 


INTOXICATING  LIQUORS. 

Municipal  By-law  — Power  to 
Prohibit  Sale  in  Shops  Only 
— Discrimination — Costs — Liquor 
License  Act,  sec.  141,  sub-sec. 
1.] — A municipal  council  under 
the  powers  conferred  by  sec. 
141,  sub-sec.  1 of  the  Liquor  Li- 
cense Act,  R.S.O.  1897,  ch.  245, 
may  pass  a by-law  prohibiting  the 
sale  of  liquors  except  by  whole- 
sale in  shops  without  at  the  same 
time  prohibiting  the  sale  in  tav- 
erns. Re  Frawley  and  Cor- 
poration of  the  Town  of  Orillia,  99. 

Information  Under  Liquor  Li- 
cense Act — Delay  in  Issuing  Sum- 
mons— Prohibition.] — See  Justice 
of  the  Peace,  1. 

Local  Option  By-law — Adoption 
by  Electors — Three-fifths  Majority 
— Computation — Voters’  Lists.]— 
See  Municipal  Corporations,.  3. 

Local  Option  By-law — Publica- 
tion— Irregularity.] — See  Munici- 
pal Corporations,  5. 

Local  Option  By-law — Mode  of 
Computing  Three-fifths  Majority — 
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Finality  of  Roll — Subsequent  Dis- 
qualification— Deputy  Returning 

Officers — Irregularities  in  Meetings 
of  Council— Illegality  in  Election 
of  Members.] — See  Municipal 

Corporations,  6. 


JUDGMENT. 

Default  of  Appearance — Special 
Indorsement  — Nullity  — Irregu- 
larity— Account  Stated — Interest  on 
— Setting  Aside  Judgment — Terms 
— Signing  and  Entry  of  Judgment 
— Directing  Issue — Judicature  Act, 
secs.  113,  114 — Con.  Rules  (1888) 
245,  711,  764,  775;  (1897)  138, 
575,  628,  637.] — On  an  appeal  by 
the  defendant  the  judgment  of 
the  Divisional  Court,  reported  13 

0. L.R.  189,  was  affirmed:  Mere- 
dith, J.A.,  dissenting.  George  v. 
Green,  578. 

In  Default  of  Defence — Neces- 
sity of  Affidavit.] — See  Practice, 

1. 


JURISDICTION. 

Local  Judge — Leave  to  Issue 
Execution  on  Award.] — See  Arbi- 
tration and  Award,  1. 


JUSTICE  OF  THE  PEACE. 

Jurisdiction — Delay  in  Issuing 
Summons  — Liquor  License  Act 
R.S.O.  1897,  ch.  245,  sec.  95  — 
Criminal  Code  sec.  559 — Prohibi- 
tion— Certiorari .] — By  section  95 
of  the  Liquor  License  Act,  R.S.O. 
1897,  ch.  245,  an  information  for 
an  offence  must  be  laid  within 
thirty  days  of  the  commission 
thereof,  and  by  sec.  559  of  the 
Criminal  Code,  the  justice  upon 
receiving  any  complaint  or  in- 
formation “ shall  hear  and  con- 
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sider  the  allegations  of  the  com- 
plainant, and,  if  of  opinion  that 
a case  for  so  doing  is  made  out, 
shall  issue  a summons/7  the  form 
of  summons  given  in  the  schedule 
referring  to  the  offender  as  having 
“this  day77  been  charged. 

The  offence  was  committed  on 
the  21st,  and  the  information  laid 
on  the  24th  of  October,  but  the 
summons  though  dated  the  24th 
of  October,  was  not  issued  until 
the  14th  of  January  following. 
After  notice  of  motion  for  pro- 
hibition had  been  served  on  the 
magistrate,  he  made  the  convic- 
tion, and  on  the  return  of  the 
motion  it  was  agreed  that  the 
motion  should  be  deemed  as  ask- 
ing in  the  alternative  for  a writ 
of  certiorari. 

Anglin,  J.,  refused  to  grant  pro- 
hibition, and  a Divisional  Court 
affirmed  his  judgment,  but  di- 
rected a writ  of  certiorari  to  issue. 

Subsequently  the  order  nisi 
granted  on  the  return  of  the  cer- 
tiorari was  discharged.  Rex  v. 
Hudgins,  139. 


LANDLORD  AND  TENANT. 

Settled  Estates  Act  — R.S.O. 
1897,  ch.  71 — Tenant  for  Years — 
Liability  for  Permissive  Waste — 
Covenants  in  Lease — Construction.] 
— Held,  after  detailed  review  of 
the  cases,  that  Yellowly  v.  Gower 
(1855),  11  Exch.  274,  which  de- 
cided that  a tenant  for  years  is 
liable  for  permissive  waste,  was 
rightly  decided,  and  that  its 
authority  has  not  been  impugned 
or  affected  by  any  subsequent  case 
or  displaced  by  the  provisions  of 
the  Judicature  Act. 

Held,  also,  that  the  provisions  in 
the  lease  in  question  in  this  case 
whereby  the  covenants  to  repair 
and  to  repair  according  to  notice 
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were  qualified  by  the  exceptions 
in  the  covenant  to  leave  the 
premises  in  good  repair,  namely, 
“ reasonable  wear  and  tear  and 
damage  by  fire  or  tempest,”  had 
not  the  effect  of  relieving  the 
tenant  from  any  liability  which 
but  for  them  he  would  have  been 
subject  to  for  permissive  waste. 
Such  exceptions  are  to  be  con- 
strued as  exempting  from  damage 
which  is  the  result  of  accident, 
not  from  damage  which  is  the 
result  of  negligence. 

Taylor  v.  Taylor  (1875),  L.R. 
20  Eq.  297,  specially  considered. 

Semble,  a person  entitled  to  the 
income  of  land  under  a trust  or 
direction  for  payment  thereof  to 
him  during  his  own  or  any  other 
life,  is  entitled  to  exercise  the 
power  of  leasing  conferred  by  sec. 
42  of  R.S.O.  1897,  ch.  71.  Morris 
v.  C aimer oss,  544. 

Agreement  of  Lessor  with  Rail- 
way Company  as  to  Maintaining 
Gates — Liability  of  Lessee.] — See 
Railways,  1. 

Bank  Vault  Door — Trade  Fix- 
ture— Removal — Provided  that  the 
Lessee  may  Remove  its  Fixtures.] — 
See  Fixtures,  1. 

Company  Lessor  — Option  to 
Purchase  in  Lease — Winding-up — 
Disregard  by  Liquidator  of  Option.] 
— See  Vendor  and  Purchaser,  3. 

Lease  of  Part  of  Building  as 
Factory — Use  of  Elevator — Defec- 
tive Condition — Liability  of  Les- 
sors.]— See  Master  and  Servant, 
3. 


LIEN. 

Solicitor’s  Lien  for  Costs  — 
Notice  of  Lien — Settlement  of  Ac- 
tion.]— See  Solicitor,  1. 


LIFE  INSURANCE. 

See  Insurance. 


LIMITATION  OF  ACTIONS. 

Possession  — Extinctive  Pre- 
scription— Declaration  of  Title — 
Adverse  Possession  of  a Portion  of 
a Building  — Injunction.]  — The 
title  of  an  owner  of  a building  to 
certain  rooms  therein  may  be  ex- 
tinguished by  possession  for  the 
statutory  period. 

In  a two-storey  wooden  struc- 
ture, the  only  entrance  to  the  up- 
stairs portion  was  from  the  street 
door  on  to  a small  landing  and 
up  the  stairs.  The  plaintiff  had 
occupied  the  upper  floor  as  a 
workshop  since  1899,  paying  no 
rent,  and  he  and  his  customers 
had  also  used  the  landing  and 
staircase  for  access  thereto.  He 
had  not  slept  on  the  premises,  and 
in  summer  he  usually  closed  up 
his  workshop  on  Saturday,  re- 
turning on  Monday,  and  onc£ 
went  to  New  York  for  three  weeks, 
leaving  his  goods  on  the  premises 
and  his  brother  in  charge: — 

Held , that  there  had  not  been 
any  abandonment  by  the  plaintiff 
at  any  time,  and  he  had  had  a 
continuous  and  peaceable  adverse 
possession  as  against  the  owners 
by  paper  title  of  the  building 
which  had  extinguished  their  title 
to  the  upper  floor  as  well  as  to  the 
landing  and  staircase. 

The  owners  notified  the  plain- 
tiff that  they  intended  to  remove 
the  structure  supporting  the  part 
of  the  building  occupied  by  him, 
and  the  plaintiff  brought  this 
action  for  a declaration  of  owner- 
ship as  to  that  part,  and  for  an 
injunction : — 

Held,  that  the  plaintiff  should 
be  left  where  the  Statute  had 
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placed  him,  and  it  was  not  a case 
to  give  him  a declaration  of 
ownership ; but  that  he  had  a 
right  as  against  the  defendants  to 
the  possession  and  enjoyment  of 
the  portions  of  the  building  men- 
tioned, with  which  the  defendants 
could  not  interfere  and  was  en- 
titled to  the  injunction.  Iredaie 
v.  Loudon  et  al.,  17. 


LOCAL  OPTION  BY-LAW. 

See  Municipal  Corporations, 

6. 

Adoption  by  Electors  — Three- 
fifths  Majority  — Computation  — 
Voters’  Lists.]  — See  Municipal 
Corporations,  3. 


LOCAL  JUDGE. 

Jurisdiction  — Leave  to  Issue 
Execution  on  Award.] — See  Arbi- 
tration and  Award,  1. 


MALICIOUS  PROSECUTION. 

Absence  of  Reasonable  ond  Prob- 
able Cause — Functions  of  Judge 
and  Jury — Disputed  Facts — Non- 
suit— New  Trial.] — Still  v.  Hast- 
ings, 638. 


MANDAMUS. 

Railway  Company — Carriage  of 
Passengers — Rates  and  Accommo- 
dation — Statute  Incorporating 
Grand  Trunk  Railway  Company — 
Jurisdiction  of  Board  of  Railway 
Commissioners.] — Two  questions 
must  be 'found  in  favour  of  the 
applicant  before  the  writ  of  pre- 
rogative mandamus  can  issue  : 
first,  has  the  applicant  a specific 
legal  right  to  the  performance  of 


some  duty  by  the  respondent; 
and,  second,  will  the  applicant 
without  the  benefit  of  the  writ  be 
left  without  effectual  remedy? 

Where  the  applicant  sought  a 
mandamus  to  compel  the  Grand 
Trunk  Railway  Company,  pur- 
suant to  sec.  3 of  their  Act  of  in- 
corporation, 16  Viet.  ch.  27  (C.), 
to  run  a train  containing  third- 
class  carriages,  and  to  permit  the 
applicant  to  travel  therein  on 
payment  of  a fare  not  exceeding 
one  penny  a mile  : — 

Held,  that  the  applicant  had  an 
adequate  remedy  under  the  pro- 
visions of  the  Dominion  Railway 
Act,  1903  (secs.  8,  23,  25,  44,  214, 
and  294,  being  specially  referred 
to),  and  that  that  remedy  could 
be  more  conveniently  applied  and 
executed  under  the  direction  and 
supervision  of  the  Board  of  Rail- 
way Commissioners  than  by  the 
Court;  and  the  application  was 
refused.  Re  Robertson  and  Grand 
Trunk  R.W.  Co.,  497. 


MASTER  AND  SERVANT. 

1.  Railway  Watchman  — Rail- 
way Constable — Scope  of  Authority 
— Malicious  Arrest  — Dominion 
Railway  Act,  1903,  sec.  241.] — A 
watchman  of  the  defendant  com- 
pany, who  was  also  a constable 
appointed  on  their  application 
under  sec.  241  of  the  Dominion 
Railway  Act,  1903,  3 Edw.  VII. 
ch.  58  (D.),  arrested  the  plaintiffs 
at  a spot  about  half  a mile  from 
the  railway  line,  and  swore  out  an 
information  against  them  for 
breaking  into  a freight  car  with 
intent  to  steal.  The  evidence 
failed,  and  they  were  discharged, 
and  brought  this  action  for  false 
arrest  and  malicious  prosecu- 
tion : — 
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Held,  that  the  defendant  com- 
pany was  not  liable  because  the 
watchman  in  his  capacity  as  such 
had  no  authority  express  or  im- 
plied, either  to  arrest  or  prosecute 
the  plaintiffs  under  the  circum- 
stances; and  as  constable,  he  was 
to  be  regarded  as  an  officer  of  the 
law,  and  not  as  a servant  of  the 
company,  and  there  was  no  evi- 
dence that  the  defendant  com- 
pany exercised  any  control  over 
his  action  as  constable.  Thomas 
v.  Canadian  Pacific  Railway  Co. ; 
Bush  v.  Canadian  Pacific  Railway 
Co.,  55. 

2.  Yearly  Hiring  — Presump- 
tion — Wrongful  Dismissal  — 
Damages .] — The  plaintiff  agreed 
with  the  defendant  to  work  for 
him  for  $2.25  per  day.  The  trial 
Judge  found  that  the  hiring  was 
an  indefinite  hiring,  the  service  to 
be  paid  for  at  a certain  rate  per 
day;  while  there  was  evidence 
upon  which  a yearly  hiring  might 
be  found  : — 

Held,  that  under  the  above 
circumstances,  the  presumption 
was  in  favour  of  a yearly  hiring, 
which  presumption  had  not  been 
rebutted,  and  the  plaintiff  was 
entitled  to  reasonable  notice  of 
termination  of  his  employment, 
and,  therefore,  having  been  wrong- 
fully dismissed,  to  damages.  Gould 
v.  McCrae,  194. 

3.  Injury  to  Servant — Employ- 
ment of  Child  under  Fourteen — 
Lease  of  Part  of  Building  as  Fac- 
tory— Use  of  Elevator — Defective 
Condition — Liability  of  Owners  of 
Building  — Implied  Invitation  — 
Liability  of  Employers  — Common 
Law  — Workmen’s  Compensation 
Act  — Factories  Act  — Jury.] — 
The  plaintiff,  a child  under  four- 
teen years  of  age,  was  injured  by 
the  fall  of  a goods  elevator  used 


by  his  employers  in  a building, 
the  third  floor  of  which  they  rented 
for  the  purpose  of  their  business 
of  manufacturing  check  books. 
By  the  lease  to  the  employers,  the 
lessors  covenanted  to  give  the  use, 
together  with  other  tenants  in  the 
building,  to  the  lessees  (the  em- 
ployers), their  agents,  clerks,  and 
tenants,  of  the  elevator  in  said 
building  for  freight  purposes  only, 
in  each  day,  and  to  keep  the  same 
in  repair  and  good  working  order, 
with  a right  of  way  to  and  from 
the  elevator,  and  provided  that 
the  lessors  should  not  be  liable  for 
any  damage  or  any  accident  to 
any  member  of  said  lessees  or  any 
of  their  employees  through  using 
or  interfering  with  the  elevator, 
but  the  lessors  were  to  keep  the 
elevator  in  proper  running  order, 
and  repair  on  notice.  The  plain- 
tiff was  “helper”  to  I.,  a fellow 
employee,  who  told  him  to  bring 
up  a packing  case  from  the  base- 
ment; the  plaintiff  placed  it  on 
the  elevator,  which  stuck  on  the 
way  up;  he  returned  to  I.  and  re- 
ported, and  I.  told  him  to  take  the 
case  off,  and  not  to  use  that  hoist, 
but  another.  The  plaintiff  went 
down  the  stairs,  and  I.  heard 
nothing  more  of  him  until  he  was 
found  lying  on  the  elevator,  in- 
jured. The  evidence  did  not  shew 
whether  the  packing  case  was  on 
or  off  the  elevator  when  the  plain- 
tiff was  found.  The  elevator  was 
out  of  order,  and  the  inference 
was  that  it  had  fallen  : — 

Held,  that  the  plaintiff’s  rights 
as  against  the  lessors  wholly  de- 
pended upon  implied  invitation, 
and  any  invitation  to  use  the 
elevator  must  be  regarded  as  can- 
celled when  the  plaintiff  became 
aware  that  it  was  out  of  order, 
and  was  told  not  to  use  it;  and 
the  plaintiff’s  action  against  the 
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lessors  to  recover  damages  for  his 
injuries  failed. 

Held , also,  that  the  plaintiff’s 
action  against  his  employers  also 
failed,  so  far  as  it  was  based  upon 
the  common  law  and  the  Work- 
men’s Compensation  for  Injuries 
Act:  upon  the  former,  because, 
upon  the  undisputed  evidence, 
he  was  not  using  the  defective 
elevator  as  an  elevator  at  the 
time  of  his  injury,  or,  if  he 
was,  that  he  was  doing  so  in 
defiance  of  the  order  of  I.;  and 
upon  the  latter,  because  the  jury 
had  not  made  the  necessary  find- 
ings upon  which  to  base  a judg- 
ment in  respect  of  the  order  given 
by  I.  But,  by  the  Ontario  Fac- 
tories Act,  R.S.O.  1897,  ch.  256, 
sec.  3,  the  plaintiff’s  employment 
was  wholly  unlawful,  and  a prima 
facie  case  under  that  Act  was  made 
simply  by  proof  of  his  age,  the 
employment,  and  the  injury.  To 
such  prima  facie  case  no  answer 
was  made;  there  was  no  finding 
of  contributory  negligence;  and 
the  employers’  premises  were, 
within  the  meaning  of  the  Act,  a 
factory,  of  which  the  elevator 
formed  part.  The  employers  were, 
therefore,  liable  under  the  Fac- 
tories Act  to  the  extent  of  $1,500. 

Meredith,  J.A.,  dissented  in 
part. 

Judgment  of  Anglin,  J.,  varied. 
Jones  etal.v.  Morton  Co.,  Limited, 
et  at.,  402. 


MECHANICS’  LIEN. 

Lien  of  Material  Man — Regis- 
tration of  One  Lien  Against  Three 
Separate  Owners — Validity  of — 
Amendment.] — A material  man  is 
not  entitled,  under  the  Mechanics’ 
Lien  Act,  R.S.O.  1897,  ch.  153,  to 
register,  as  one  individual  claim, 
a lien  for  the  amount  due  for 


materials  supplied  by  him  to  a 
contractor,  against  all  the  lands 
jointly  of  the  owners  of  different 
parcels  of  land  who  have  made 
separate  contracts  with  the  con- 
tractor for  the  erection  of  houses 
on  their  respective  parcels. 
Neither  can  the  registered  lien 
nor  the  statement  of  claim  in  such 
a lien  proceeding  be  amended  so 
as  to  claim  against  each  parcel 
the  amount  entering  into  the 
construction  of  the  building 
thereon. 

The  owners  of  separate  parcels 
of  land  made  separate  contracts 
with  a contractor  for  the  erection 
of  houses  on  their  respective  par- 
cels, and  materials  were  furnished 
by  a material  man  to  the  con- 
tractor, which  were  used  by  him 
in  the  erection  of  the  houses  : — 

Held,  that  the  material  man 
was  not  empowered,  under  the 
Mechanics’  Lien  Act,  to  register  a 
lien  for  the  total  amount  against 
all  the  lands  jointly. 

Judgment  of  Falconbridge, 
C.J.K.B.,  reversed.  Dunn  v. 
McCollum,  249. 


MORTGAGE. 

Subsequent  Sale  of  Part  Charged 
with  Mortgage  of  Whole — Sale 
under  Power — Rights  of  Subsequent 
Mortgagee  of  the  Part  Sold — Re- 
demption or  Assignment  — Dower 
— Election  under  Will. ] — In  1899 
plaintiff’s  husband  mortgaged  100 
acres  to  a loan  company,  plaintiff 
barring  her  dower,  the  mortgage 
containing  a provision  that  the 
company  and  its  assignees  could 
release  portions  without  affecting 
the  remainder  or  the  covenants. 
In  1900  the  husband  sold  85  acres 
of  the  property  subject  to  the 
mortgage,  which  the  purchaser 
covenanted  to  pay  off,  he  giving 
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a mortgage  on  the  property  sold 
for  $350  balance  of  the  purchase 
money.  The  husband  died  in 
1903,  having  bequeathed  to  the 
plaintiff  all  his  personal  property, 
including  the  $350  mortgage,  also 
the  unsold  15  acres,  the  latter 
while  she  lived  and  remained  un- 
married and  thereafter  to  his  son. 
The  plaintiff  had  also  become  the 
owner  of  a second  mortgage  made 
by  the  purchaser  on  the  property 
sold.  She  married  again,  and  the 
son,  on  the  loan  company 
threatening  sale  proceedings,  ar- 
ranged with  the  defendant  to  ob- 
tain an  assignment  of  its  mortgage 
which  he  did,  and  to  take  pro- 
ceedings to  realize  on  the  85  acres, 
in  order  that  the  15  acres  might 
be  freed  from  the  mortgage.  The 
plaintiff  offered  to  pay  off  the  loan 
company’s  mortgage,  on  con- 
dition of  getting  an  assignment  of 
it,  which  was  refused,  but  she  was 
offered  a discharge  or  an  assign- 
ment of  the  debt  covering  the  85 
acres  with  the  15  acres  freed, 
which  also  was  refused.  In  an 
action  subsequently  brought  by 
her  to  compel  an  assignment  or 
redemption  : — 

Held,  that  the  plaintiff’s  rights 
as  second  mortgagee  were  con- 
fined to  the  85  acres  and  that  she 
was  not  entitled  to  a reconvey- 
ance or  assignment  of  the  mort- 
gage of  the  whole  100  acres. 

Held,  also,  that  the  design  of 
the  testator  as  evidenced  by  his 
will  was  to  give  the  15  acres  to  his 
son  free  from  his  mother’s  dower, 
and  that  her  conduct  in  accepting 
the  bequest  under  the  will  was  a 
clear  election  to  take  under  it. 

Leitch  v.  Leitch  (1901),  2 O.L.R. 
233,  followed.  Jones  v.  Shortreed, 
142. 

Rate  of  Interest — No  Provision 
for  Rate  after  Maturity — Statutory 
Rate.] — See  Interest,  1. 


MUNICIPAL  CORPORATIONS. 

1 . By-law — Regulating  W eight  of 
Bread  — Intra  Vires  — Criminal 
Law  — Mens  Rea  — Consolidated 
Municipal  Act,  sec.  580,  sub-secs. 
10  and  11,  and  sec.  583,  sub-sec.  1.] 
— Held,  that  under  sec.  580,  sub- 
secs.  10  and  11,  and  sec.  583,  sub- 
sec. 1,  of  the  Consolidated  Muni- 
cipal Act,  1903,  3 Edw.  VII.  ch. 
19  (O.),  a city  has  power  to  pass  a 
by-law  “ to  provide  for  the  weight 
and  sale  of  bread,”  and  imposing 
a penalty  for  selling  loaves  of  light 
weight;  and  that  the  same  is  not 
ultra . vires  as  creating  a criminal 
offence,  or  otherwise. 

Held,  also,  that  no  evidence  of 
mens  rea  was  necessary  to  convic- 
tion, the  word  “wilfully”  not 
being  used  in  the  statute  or  by- 
law. Rex  v.  Chisholm,  178. 

2.  By-law  — Validity  — Regu- 
lation of  Eating-houses — Compul- 
sory Closing  during  Certain  Hours.] 
— The  defendant  corporation  by 
by-law  enacted  that  no  eating- 
house  within  the  municipality 
should  be  open  nor  anything  sold 
therein  between  1 a.m.  and  6 a.m. 
and  also  that  on  Sunday  no  such 
eating-house  should  be  open  nor 
anything  sold  therein  after  7 
p.m.  : — 

Held,  that  the  by-law  was  a 
good  and  valid  by-law,  as  “regu- 
lating” eating-houses,  within  the 
authority  given  by  the  Municipal 
Act. 

Decision  of  Mabee,  J.,  affirmed. 
In  re  Campbell  and  the  Municipal 
Corporation  of  the  City  of  Stratford, 

184. 

3.  Local  Option  By-law — Adop- 
tion by  Electors  — Three  - fifths 
Majority  — Computation  — Re- 
jected or  Uncounted  Ballots  — 
Illegal  Votes  — Finality  of  Voters ’ 
Lists — Effect  on  By-law.] — In  com- 
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puting  the  three-fifths  majority  of 
voters  required  for  a local  option 
by-law  by  6 Edw.  VII.  ch.  47,  sec. 
24,  sub-sec.  4 (O.),  rejected  or  un- 
counted ballots  are  not  to  be  con- 
sidered. 

Upon  a motion  to  quash  such  a 
by-law  the  applicant  may  go 

behind  the  voters’  lists,  and  shew 
that  illegal  votes  were  cast;  if  he 
succeeds  in  shewing  that,  the 

illegal  votes  must  be  deducted 

from  those  favourable  to  the  by- 
law; and  if  the  result  be  that  the 
majority  is  not  sufficient,  the  by- 
law will  be  quashed. 

Re  Leahy  and  Village  of  Lake- 
field  (1906),  8 O.W.R.  743,  Re 

Gerow  and  Township  of  Pickering 
(1906),  12  O.L.R.  545,  and  Re 
Sinclair  and  Town  of  Owen  Sound 
(1906),  ib.  488,  followed.  Re 
Cleary  and  the  Township  of 
Nepean,  392. 

4.  Early  Closing  By-law  — Mo- 
tion to  Quash — Right  to  Shew  that 
Petitioner  not  of  Specified  Class — 
Month  in  which  By-law  was  to  be 
Passed— Time  Directory— Right  of 
Withdrawal  before  Final  Passing — 
Ontario  Shops  Regulation  Act, 
R.S.O.  1897,  ch.  257.]— On  a 
motion  to  quash  an  early  closing 
by-law,  passed  under  the  Ontario 
Shops  Regulation  Act,  R.S.O. 
1897,  ch.  257,  it  may  be  shewn 
that  persons  who  signed  the  peti- 
tion as  presumedly  of  the  trade  or 
business  whose  shops  the  by-law 
was  designed  to  close,  were  not, 
as  a matter  of  fact,  of  such  trade 
or  business. 

In  this  case,  where  the  by-law 
was  for  the  early  closing  of  grocers’ 
shops,  it  was  proved,  on  the 
motion  to  quash,  that  a number 
of  the  names  in  the  petition  were 
not  of  the  requisite  class,  and  that, 
after  striking  off  the  names  of 
such  persons,  there  was  not  the 
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three-fourth  majority  required  by 
the  Act  : — 

Held,  that  the  by-law  must  be 
quashed. 

Semble,  that  the  time  specified 
under  the  Act  for  the  final  passing 
of  the  by-law — namely,  one  month 
after  the  presentation  of  the  peti- 
tion— is  merely  directory. 

Semble,  also,  that  under  this 
Act  petitioners  have  the  right  of 
withdrawal  before  the  final  pass- 
ing of  the  by-law. 

Gibson  v.  Township  of  North 
Easthope  (1889),  21  A.R.  504,  24 
S.C.R.  707,  distinguished.  Halla- 
day  v.  City  of  Ottawa,  458. 

5.  Intoxicating  Liquors — Local 
Option  By-law  — Publication  — 
u Three  Successive  Weeks” — Non- 
compliance — Incurable  as  Irregu- 
larity.] — The  publication  of  a pro- 
posed by-law  in  a newspaper 
“each  week  for  three  successive 
weeks,”  as  required  by  sub-sec.  2 
of  sec.  338  of  the  Consolidated 
Municipal  Act,  1903,  means  a 
publication  once  in  each  of  three 
successive  periods  of  seven  days, 
beginning  on  the  first  day  of 
actual  publication. 

Where  a by-law  was  published 
in  a newspaper  on  Friday  the  14th, 
Tuesday  the  18th,  and  Tuesday 
the  25th,  of  a certain  month: — 

Held,  that  there  had  been  two 
publications  in  the  first  week  or 
seven-day  period,  one  in  the 
second,  and  none  in  the  third,  and 
that  the  statute  had  not  been  com- 
plied with. 

Held,  also,  that  non-compliance 
with  the  provisions  of  sec.  338 
could  not  be  treated  as  a mere 
irregularity  curable  under  sec.  204. 

Re  Robinson  and  Village  of 
Beamsville,  8 O.W.R.  689,  and  9 
O.W.R.  273,  distinguished. 

Cartwright  v.  The  Municipal 
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Corporation  of  the  Townof  Napanee, 
9 O.L.R.  69,  at  p.  71,  followed. 
Re  Rickey  and  The  Corporation  of 
the  Township  of  Marlborough,  587. 

6.  Local  Option  By-law — Mode 
of  Computing  Three-fifths  Majority 
— Qualification  of  Voters — Finality 
of  Roll — Subsequent  Disqualifica- 
tion— Deputy  Returning  Officers — 
Right  to  Vote — Indian  Reserve — 
Necessity  for  Exclusion  — Three 
Weeks — Computation  of — Inclu- 

sive of  Sundays  and  Holidays — 
Irregularities  in  Meetings  of  Coun- 
cil— Illegality  in  Election  of  Mem- 
bers — Scrutiny  — Non-statement 
of  on  Face  of  By-law .] — The  proper 
mode  of  dealing  with  votes  im- 
properly cast  on  the  submission  of 
a local  option  by-law  under  6 
Edw.  VII.  ch.  47  (O.),  is  to  de- 
duct them  from  the  total  number 
cast,  and  take  three-fifths  of  the 
remainder. 

The  Court  will  not,  under  sec. 
89  of  3 Edw.  VII.  ch.  .19  (O.),  in- 
quire into  the  qualification  of 
those  entered  on  the  voters’  list. 

Regina,  ex  rel.  McKenzie  v. 
Martin,  28  O.R.  523,  followed. 

Objections  to  the  following 
votes  by  reason  of  what  had  taken 
place  after  the  final  revision  of 
the  roll  were  over-ruled,  and  the 
votes  held  good  : 

(1)  Where  two  farmer’s  sons 
were  assessed  as  owners,  the  father 
being  the  owner  of  the  farm,  the 
subsequent  death  of  the  father 
and  the  devise  of  the  farm  to  one 
of  the  sons;  (2)  Where  a farmer’s 
son  was  assessed  as  owner,  the 
father  being  the  owner  of  the 
farm,  the  subsequent  sale  of  the 
farm  by  the  father,  but  who  ac- 
quired another  farm  before  the 
voting. 

The  following  votes  were  also 
held  good  : (1)  Where  the  son, 


the  voter,  lived  with  his  mother, 
who  had  a life  estate  in  the  prop- 
erty, with  a power  of  appointment 
amongst  a class  which  included 
the  son;  (2)  a farmer’s  son, 
assessed  as  owner  and  living  with 
his  father,  the  owner  of  the  farm, 
but  who  subsequently  became  the 
tenant;  (3)  a farmer’s  son,  as- 
sessed as  owner,  living  with  his 
father,  the  owner,  but  carrying  on 
a blacksmith  business  off  the 
property;  (4)  an  infant  who  be- 
came of  age  before  the  voting  took 
place;  (5)  a farmer’s  son,  the 
father  and  another  being  tenants 
in  common  of  the  farm;  (6) 
where  the  property  had  been  ac- 
quired after  the  roll  had  been 
made  up,  but  before  the  final  re- 
vision thereof;  (7)  where  the 
property  had  been  sold  after  the 
final  revision,  but  another  had 
been  acquired  before  the  date  of 
the  election. 

Deputy  returning  officers  are 
not  entitled  to  vote  on  such  a by- 
law; it  is  not  necessary  that  they 
should  be  selected  before  the  pub- 
lication of  the  by-law,  and  their 
names  mentioned  therein,  nor  is 
it  necessary  to  name  a day  for  the 
final  passing  of  the  by-law,  these 
being  cured  by  4 Edw.  VII.  ch. 
22,  sec.  8 (O.). 

An  Indian  reserve,  within  the 
territorial  limits  of  a township, 
but  over  which  the  municipal 
council  has  no  jurisdiction,  need 
not  be  specifically  excepted  in  the 
by-law,  for  the  municipal  council 
must  be  assumed  to  have  dealt 
only  with  the  territory  within 
their  jurisdiction. 

In  construing  the  word  “ week,” 
in  dealing  with  the  required  three 
weeks’  publication  of  the  by-law, 
it  must  be  taken  in  its  ordinary 
acceptance,  which  would  include 
Sundays  and  holidays,  and,  there- 
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fore,  not  necessarily  seven  days, 
exclusive  thereof. 

Irregularities  in  the  meeting  of 
the  township  council,  or  illegality 
in  the  election  of  the  members, 
cannot  be  raised  in  a proceeding 
of  this  character. 

Ex  rel.  Armour  v.  Peddie,  ante, 
p.  339;  Re  Vandyke  and  Village  of 
Grimsby  (1906),  12  O.R.  211,  re- 
ferred to. 

It  need  not  appear  on  the  face 
of  the  by-law  that  a scrutiny  has 
taken  place.  In  re  Armour  and 
The  Township  of  Onondaga,  606. 

7.  Compensation  for  Lands  In- 
juriously Affected — Closing  Road — 
u Advantage  Derived  from  Contem- 
plated Work”  — Construction  — 
Consolidated  Municipal  Act,  1903, 
sec.  437.] — Under  sec.  437  of  the 
Consolidated  Municipal  Act,  1903, 
3 Edw.  VII.  ch.  19  (O.),  every 
council  shall  make  to  the  owners 
of  real  property  taken  by  the 
corporation  or  injuriously  affected 
by  the  exercise  of  its  powers  due 
compensation  for  any  damages 
necessarily  resulting  from  the 
latter  “ beyond  any  advantage 
which  the  claimant  may  derive 
from  the  contemplated  work”  : — 

Held , that  this  means  the  “ con- 
templated work”  of  the  corpora- 
tion alone,  and  that  a person  in- 
juriously affected  by  the  closing 
of  a road,  part  of  a scheme  for 
granting  facilities  to  a lumber 
company,  was  entitled  to  com- 
pensation without  any  diminution 
because  the  erection  of  the  com- 
pany’s mills  enhanced  the  value  of 
his  lands. 

Under  sec.  629  no  road  estab- 
lished shall  be  closed  whereby  any 
person  will  be  excluded  from  in- 
gress or  egress  over  such  road,  un- 
less, in  addition  to  compensation, 
some  other  convenient  way  is  pro- 
vided : — 
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Held,  that  a road  need  not,  in 
order  to  come  within  the  above 
section,  actually  form  a boundary 
of  land,  provided  there  is  ingress 
or  egress  to  and  from  such  land 
over  it.  In  re  Brown  and  Cor- 
poration of  the  City  of  Owen  Sound , 
627.  See,  also,  Municipal  Elec- 
tions. 

By  - law  Prohibiting  Sale  of 
Liquor  — Discrimination .]  — See 
Intoxicating  Liquors,  1. 


MUNICIPAL  ELECTIONS. 

1.  Declaration  of  Result  of  Poll 
— Place  for  Making — Municipal 
Act,  sec.  178 — Failure  to  Comply 
with  — Irregularity  — Curative 
Provision  of  Statute,  sec.  204  — 
Uos£s.] — By  sec.  178  of  the  Muni- 
cipal Act,  3 Edw.  VII.  ch.  19  (O.), 
the  clerk  “shall,  at  the  town  hall, 
or  if  there  is  no  town  hall,  at  some 
other  public  place  ....  pub- 
licly declare  to  be  elected  .... 
the  candidates  having  the  highest 
number  of  votes.” 

The  township  of  O.  had  a town- 
ship hall,  but  at  the  election  of  the 
reeve  and  council  for  1907  the 
clerk  made  the  declaration  at 
another  hall  : — 

Held,  that  “town  hall ” included 
“township  hall,”  and  that  the 
declaration  was  irregular,  but  that 
the  election  was  not  thereby  in- 
validated, having  regard  to  the 
curative  provision  of  the  Act,  sec. 
204. 

A motion  to  set  aside  the  elec- 
tion was  dismissed  without  costs. 
Rex  ex  rel.  Armour  v.  Peddie,  339. 

2.  Declaration  of  Qualification  to 
be  Filed  by  Candidate  after  Nomin- 
ation — Declaration  Made  before 
Election — Duty  of  Clerk  of  Muni- 
cipality — Objection  Taken  after 
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Election — Irregularity  not  Affect- 
ing Result — Municipal  Act , 1903, 
secs.  129  (3a),  204.] — The  declara- 
tion of  qualification  required  by 
sec.  129  (3a)  of  the  Municipal  Act, 
1903,  to  be  filed  by  the  candidate 
for  municipal  office  in  certain 
cities,  within  (at  the  most)  48 
hours  after  the  hour  of  nomina- 
tion, may  be  made  and  subscribed 
before  the  nomination.  If  the 
declaration  tendered  on  behalf  of 
a candidate  be  made  after  the 
final  revision  of  the  assessment 
roll  upon  which  the  candidate 
must  be  qualified,  if  it  avers  the 
possession  of  the  necessary  quali- 
fication, specifying  the  property, 
and  if  such  averment  be  corrobo- 
rated by  the  last  revised  assess- 
ment roll,  the  city  clerk  should 
file  the  declaration  and  place  the 
candidate’s  name  on  the  ballot 
paper,  even  if,  as  in  this  case,  the 
declaration  was  made  and  sub- 
scribed six  weeks  before  the 
nomination. 

Semble,  that,  even  if  the  declara- 
tion may  not  be  made  before  the 
nomination,  the  objection  cannot 
be  taken  after  the  election;  and 
the  declaration  in  this  case  having 
been  made  in  good  faith,  as  a 
compliance  with  sec.  129  (3a), 
and  acted  upon  in  good  faith  by 
the  city  clerk,  there  was  at  the 
worst  an  irregularity  not  affecting 
the  result  of  the  election  : sec. 
204  of  the  Municipal  Act,  1903. 

Decision  of  Macbeth,  Co.  C.J. 
of  Middlesex,  affirmed.  Rex  ex 
rel.  Armstrong  v.  Garratt,  395. 


NEGLIGENCE. 

Death  of  Person  Operating  Cal- 
cium Light  in  Theatre — Employ- 
ment by  Playing  Company — Agree- 
ment between  Company  and  Own- 
ers of  Theatre — Division  of  Gross 

49 — VOL.  IV.  O.L.R. 


Receipts — Partnership — Control  of 
Theatre  and  Operations — Liability 
of  Owners .] — A theatrical  company 
agreed  to  present  a certain  play  at 
the  defendants’  theatre  on  a date 
specified,  and  the  defendants 
agreed  to  furnish  the  theatre  and 
all  the  properties  contained  in  the 
theatre  for  the  period  of  the  en- 
gagement, and  also  to  “ furnish 
electric  current  for  the  company’s 
calciums.”  It  was  agreed  that 
there  should  be  no  other  entertain-' 
ment  in  the  theatre  during  the  en- 
gagement, and  that  the  gross  re- 
ceipts should  be  shared  so  that  70 
per  cent,  should  go  to  the  playing 
company.  The  plaintiffs’  son  was 
employed  by  the  company  to 
operate,  and  did  operate,  a cal- 
cium light  belonging  to  them;  he 
was  under  the  charge  and  direction 
of  their  electrician ; the  company’s 
servants  had  entire  and  sole  con- 
trol of  the  stage  and  its  surround- 
ings, including  the  place  where  the 
lamp  was  operated.  The  plaintiffs’ 
son  was  killed  by  the  action  of 
electricity  while  operating  the 
lamp : — 

Held,  that  the  effect  of  sharing 
the  gross  receipts  was  but  another 
mode  of  paying  rent  for  the  prem- 
ises, and  did  not  indicate  that  any 
partnership  existed;  and  the  de- 
fendants, having  no  right  of  con- 
trol, wTere  not  jointly  liable  with 
the  company,  nor  in  any  way 
liable,  for  the  death  of  the  plain- 
tiffs’ son. 

Lyon  v.  Knowles  (1863),  3 B.  & 
S.  556,  560,  followed. 

Flynn  v.  Toronto  Industrial  Ex- 
hibition Association  (1905),  9 O.L. 
R.  582,  and  Indermaur  v.  Dames 
(1866-7),  L.R.  1 C.P.  274,  L.R. 
2 C.P.  311,  distinguished.  Bradd 
et  ux.  v.  Whitney  et  al.,  415. 

C ontributory  N egligence — A gree- 
ment  of  Lessee  with  Lessor  as  to 
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Rates  on  Railway .]  — See  Rail- 
ways, 1. 

Street  Railway  — Crossing  — 
Sounding  Gong — Regulations .]  — 
See  Street  Railway,  1. 


PARLIAMENTARY 

ELECTIONS. 

Voters’  List  — Finality  of  — 
Scrutiny — R.S.O.  1897,  ch.  7,  sec. 
24.] — Held , affirming  the  decision 
of  the  rota  Judges,  that,  upon  a 
scrutiny,  the  voters’  lists  are  final 
and  conclusive  evidence  of  the 
right  of  the  persons  named  therein 
to  vote;  and  no  inquiry  can  be 
then  entered  into  respecting  the 
votes  of  persons  on  the  lists,  as, 
for  example,  that  the  voters  were 
aliens  or  under  age.  Such  ques- 
tions of  fact  are,  under  the  On- 
tario Voters’  Lists  Act,  R.S.O. 
1897,  ch.  7 to  be  tried  and  deter- 
mined before  the  voters’  list  is  fin- 
ally settled,  revised  and  transmit- 
ted, and  the  only  exceptions  are 
those  mentioned  in  sec.  24  of  the 
Act. 

Irregularities  in  respect  to  the 
issue  by  the  returning  officer  of 
certificates  of  transfer  under  sec. 
94  of  the  Ontario  Election  Act, 
R.S.O.  1897,  ch.  9,  commented  on. 
In  re  Port  Arthur  and  Rainy  River 
Provincial  Election,  Vo.  4.  Pres- 
ton v.  Kennedy,  345. 


PARTNERSHIP. 

Agreement  between  Company  and 
Owners  of  Theatre — Division  of 
Gross  Receipts — Death  of  Person 
Operating  Calcium  Light — Liabil- 
ity.]— See  Negligence,  1. 


PAYMENT  OUT  OF  COURT. 

Accountant’s  Office  — Issue  of 
Cheque — Refusal  to  Accept — Delay 
in  Second  Application — Costs — In- 
terest.]— The  High  Court  receives 
money  primarily  for  the  protec- 
tion of  infants  and  others  not  com- 
petent to  deal  with  their  own 
property,  and  those  who  cannot  be 
found;  the  machinery  of  the  Court 
not  being  intended  as  a conven- 
ience for  those  who  are  sui  juris 
and  know  their  rights,  it  is  the 
duty  of  those  entitled  to  receive 
money  out  of  court  to  apply  for  it 
at  the  earliest  moment  reasonably 
possible. 

A person  so  entitled,  who  had 
refused  to  accept  a court  cheque 
on  the  ground  that  the  solicitor 
who  obtained  it  had  no  authority 
to  do  so,  and  delayed  seventeen 
years  in  applying  for  payment  of 
the  money,  was  ordered  to  pay 
the  costs  of  an  application  to  the 
Court  for  the  issue  of  a duplicate 
cheque,  the  former  cheque  not 
having  been  accounted  for,  and 
interest  was  allowed  at  the  rate  of 
3 per  cent,  only,  while  the  money 
was  in  court.  Re  Sturgis,  Sturgis 
v.  Van  Every,  77. 


PLEADING. 

1.  Statement  of  Claim — Time  for 
Delivery — Several  Defendants  Ap- 
pearing at  Different  Times — Con. 
Rule  243  ( b ).] — Under  Con.  Rule 
243  ( b ),  where  there  are  several 
defendants  in  an  action,  it  is  suffi- 
cient if  the  statement  of  claim  is 
delivered  to  each  defendant  within 
three  months  after  the  last  appear- 
ance. McKay  v.  Nipissing  Mining 
Company,  457. 

2.  Statement  of  Claim — Amend- 
ment— Alternative  Cause  of  Action 
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— Leave  to  Set  Up.] — The  state- 
ment of  claim  in  the  action  was  for 
an  account  of  the  defendants’ 
dealings  with  certain  securities  de- 
livered by  the  plaintiff  to  the  de- 
fendants, the  plaintiff  having,  at 
the  defendants’  request,  become  a 
surety  for  her  husband’s  indebted- 
ness. The  defence  was  that  the 
plaintiff  had  made  an  absolute 
assignment  of  the  securities  to 
the  defendants,  who  had  released 
and  discharged  the  plaintiff  and 
her  husband  from  all  liability. 
To  this  the  plaintiff  replied  that 
the  assignment  was  never  in- 
tended to  be  an  absolute  one,  and, 
if  necessary,  it  should  be  reformed. 
Subsequently,  on  a motion  there- 
for, an  order  was  made  allowing 
the  plaintiff  to  amend  the  state- 
ment of  claim  by  setting  up  an 
alternative  cause  of  action,  im- 
peaching the  defendants’  right  to 
hold  the  securities  in  that  they 
had  been  obtained  by  undue 
means. 

Order  of  the  Master  in  Cham- 
bers reversed.  Stuart  v.  Bank  of 
MontreUl,  487. 


POLICE  MAGISTRATE. 

Appointment  for  Town  — Ex- 
officio  Justice  of  Peace  for  County — 
Jurisdiction  Over  Offences  in 
Another  Town — Quashing  Convic- 
tion.]— A police  magistrate  ap- 
pointed for  a town,  notwithstand- 
ing he  has  jurisdiction  as  a justice 
of  the  peace  for  the  whole  county, 
has  no  jurisdiction  to  act  at  the 
trial  of  an  offence  committed  in 
another  town  for  which  there  is  a 
police  magistrate,  except  at  the 
general  sessions  or  in  the  case  of 
the  illness  or  absence  or  at  the 
request  of  such  other  police  magis- 
trate . 


Magee,  J.,  dissenting.  Rex  v. 
Holmes,  124. 


POSSESSION. 

Adverse  Possession  of  Portion  of 
Building.]  — See  Limitation  of 
Actions,  1. 


PRACTICE. 

1.  Signing  Judgment  for  Want 
of  Statement  of  Defence — Necessity 
for  Affidavit .] — It  is  necessary  to 
file  an  ‘affidavit  of  default  when 
judgment  is  signed  for  want  of 
statement  of  defence.  Hyslop  v. 
Ostrom,  136. 

2.  Jury  Notice — Notice  of  Trial 
— Close  of  Pleadings  — Counter- 
claim— Joinder  of  Issue  — Rules 
262,  263.] — On  the  19th  October, 

1906,  the  defendants  delivered  a 
statement  of  defence  and  counter- 
claim. No  further  pleadings  were 
delivered  until  the  11th  February, 

1907,  when  the  plaintiff  delivered 
a joinder  of  issue,  and  served  a 
jury  notice  and  notice  of  trial, 
which  were  moved  against  as  too 
late,  it  being  contended  that  the 
cause  was  at  issue  not  later  than 
the  middle  of  November,  1906: — 

Held,  that  the  defendants 
(plaintiffs  by  counterclaim)  not 
having  noted  the  pleadings  closed 
for  default,  it  was  open  to  the 
plaintiff  to  join  issue  when  he  did, 
and  the  pleadings  were  not  closed 
until  the  11th  February,  1907,  and 
therefore  the  notices  were  regular. 

Con.  Rules  262  and  263  consid- 
ered. Nixon  v.  Mundett  et  al.,  343. 

Accountant’s  Office  — Issue  of 
Cheques — Delay  in  Application — 
Costs.] — See  Payment  Out  of 
Court,  1. 
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Change  of  Venue  — Criminal 
Code , sec.  651 — Balance  of  Con- 
venience.]— See  Criminal  Law,  1 . 

Judgment  on  Default  of  Appear- 
ance— Special  Indorsement — Null- 
ity — Irregularity.]  — See  Judg- 
ment, 1. 

Leave  to  Appeal  to  Court  of  Ap- 
peal Direct — Amount  in  Contro- 
versy— 4 Edw.  VII.  ch.  11,  sec.  76, 
a (0.).] — See  Court  of  Appeal,  2. 

Leave  to  Issue  Execution  on 
Award.] — See  Arbitration  and 
Award,  1. 

Order  for  Inspection  of  Property 
— Mining  Land.] — See  Inspection 
of  Property,  1. 

See  also  Pleading,  1,  2. 


PRESCRIPTION. 

See  Limitation  of  Actions,  1. 


PROHIBITION. 

Division  Court  Jurisdiction — 
Finding  of  Judge  — Interference 
with — Judge  Giving  Himself  Juris- 
diction by  Error.] — On  a motion  for 
prohibition  to  a division  court 
Judge  on  the  ground  that  the  de- 
fendant declined  to  give  any  evi- 
dence or  enter  into  any  defence  on 
the  merits  because  the  plaintiff 
had  not  shewn  that  he  had  taken 
the  various  appeals  to  the  domes- 
tic forum  provided  for  by  the  con- 
ditions of  a benefit  society,  and  so 
established  jurisdiction  in  the  di- 
vision court: — 

Held,  that  the  division  court 
had  jurisdiction,  and  that  the 
question  to  be  decided  was  not 
In  what  court  the  action  should  be 
brought?  but  Can  such  an  action 
succeed  in  law?  and  that  then  a 
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High  Court  Judge  had  no  right  to 
dictate  to  a division  court  Judge. 

Held,  also,  that  a finding,  that 
the  plaintiff  “ had  exhausted  every 
possible  means  of  redress  in  the 
domestic  forum”  could  not  be  in- 
terfered with,  as  a motion  for  pro- 
hibition was  not  an  appeal;  and 
that  the  division  court  Judge  had 
not  given  himself  jurisdiction  by 
any  error,  but  that  any  mistake 
he  may  have  made  was  made  in  a 
matter  within  his  jurisdiction  to 
try. 

Prohibition  refused.  Re  Erring- 
ton  v.  Court  Douglas  No.  27,  Cana- 
dian Order  of  Foresters,  75. 


PRINCIPAL  AND  AGENT. 

Estoppel  — Conduct  — Unpaid 
Receipted  Accounts.] — See  Estop- 
pel, 1. 

Sale  of  Land — Agent’s  Commis- 
sion.] — See  Contract,  2. 


RAILWAYS. 

1.  Accident — Injury  to  Cattle — 
Crossing  - — Negligence  — Special 
Agreement  — Liability  — Tenant 
— Railway  Act,  1903 — 3 Edw.  VII. 
ch.  58,  sec.  237,  sub-sec.  4 (D.).] — 
Sec.  237,  sub-sec.  4,  of  the  Canada 
Railway  Act,  1903,  3 Edw.  VII. 
ch.  58  (D.)  enacts  that:  “When 
any  cattle  or  other  animals  at 
large  upon  the  highway  or  other- 
wise, get  upon  the  property  of  the 
company  and  are  killed  or  injured 
by  a train,  the  owner  of  such 
animals  so  killed  or  injured  shall 
be  entitled  to  recover  the  amount 
of  such  loss  or  injury  against  the 
company  . . . unless  the  com- 
pany . . . establishes  that  such 
animals  got  at  large  through  the 
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negligence  ...  of  the  owner  or 
his  agent  . . .”: — 

Held,  that  on  the  proper  con- 
struction, the  reference  in  the 
above  section  is  not  to  animals 
getting  upon  the  railway  from  an 
adjoining  enclosure,  but  only  to 
animals  at  large  upon  the  highway 
or  otherwise  at  large;  and  that  it 
can  have  no  reference  to  animals 
escaped  from  an  adjoining  field 
where,  apart  from  any  defect  in 
railway  fencing,  they  were  prop- 
erly enclosed. 

The  action  was  brought  for  the 
loss  of  cattle  of  the  plaintiff  which 
escaped  from  his  enclosure  and 
got  upon  the  railway  and  were 
killed.  The  plaintiff  was  a lessee 
from  the  owner  for  one  year,  and 
his  animals  got  on  the  railway 
owing  to  a defective  gate  at  the 
farm  crossing.  Prior  to  the  plain- 
tiff’s lease  the  owner  had  agreed 
with  the  defendants  that  he  might 
put  in  the  crossing  provided  he 
did  it  himself  and  would  keep  his 
gates  up,  and  that  the  defendants 
should  not  be  responsible  for  any- 
thing he  might  lose  on  that  cross- 
ing:— 

Held,  that  this  agreement  exon- 
erated the  defendants,  the  plaintiff 
being  bound  by  it  whether  he 
knew  it  or  not  when  he  took  his 
lease. 

Held,  also,  per  Riddell,  J.,  that 
the  plaintiff’s  contributory  negli- 
gence disentitled  him  to  recover. 
It  was  proved  by  evidence  proper- 
ly admitted  that  the  plaintiff  had 
agreed  with  the  owner  to  keep  up 
the  gates,  and  while  this  could  not 
be  relied  upon  by  the  defendants 
as  an  estoppel,  or,  in  itself  a per- 
fect defence  by  way  of  contract,  it 
was  cogent  evidence  of  contribu- 
tory negligence,  for  the  plaintiff 
knew  it  was  his  duty  to  keep  the 
gate  in  repair  and  he  knew  that 


the  gate  was  not  a safe  gate,  yet  he 
deliberately  put  his  animals  into 
the  field.  Yeates  v.  Grand  Trunk 
Railway  Co.,  63. 

2.  Work  Train — Rule  as  to  Pro- 
tecting by  Flagmen — Other  Precau- 
tions— Absence  of  Continuous  Air 
Brakes — 3 Edw.  VII.  eh.  58,  sec. 
211  (D.) — Absence  of  Liability  at 
Common  Law— Liability  Under 
Workmen’s  Compensation  Act.]— 
The  deceased,  who  was  in  charge 
of  a gang  of  labourers,  employed 
in  removing  earth  from  a cutting 
on  the  defendants’  railway,  acting, 
as  he  believed,  in  the  company’s 
interests,  to  prevent  the  loss  to 
them  of  the  labourers’  time,  by 
the  work  train  engaged  in  the 
work  being  kept  at  a siding,  in- 
duced the  conductor  in  charge  of 
the  train  to  move  it  on  to  the  main 
track,  and  to  proceed  to  the  cut- 
ting, by  backing  the  train  slowly. 
By  one  of  the  company’s  rules,  the 
train  should  not  have  been  moved, 
— unless  other  sufficient  precau- 
tions were  taken, — until  flagmen 
were  placed  at  stated  intervals  in 
front  and  rear  of  the  train.  Flag- 
men were  not  placed;  but  the 
conductor  took  the  precaution  of 
standing  himself,  as  a lookout,  on 
the  top  of  the  van,  and  for  a like 
purpose  placed  the  deceased  in  the 
cupola,  while  it  was  the  duty  of 
the  engine  driver  to  keep  a strict 
lookout  towards  the  conductor,  so 
as  to  observe  his  signals  and  to  act 
upon  them.  When  the  train  was 
distant  some  600  yards  from 
another  work  train  approaching 
them,  also  moving  slowly,  the 
conductor  signalled  the  engine 
driver  to  stop,  and  had  he  done  so, 
a collision  which  occurred,  where- 
by the  deceased  was  killed,  would 
have  been  avoided: — 

Held,  that  the  company  were 
liable  under  the  Workmen’s  Com- 
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pensation  for  Injuries  Act,  for  the 
deceased’s  death  through  the  neg- 
lect of  the  engine  driver. 

Deyo  v.  Kingston  and  Pembroke 
R.W.  Co.  (1904),  8 O.L.R.  538, 
distinguished. 

Liability  was  claimed  at  com- 
mon law  by  reason  of  the  train  not 
being  furnished  throughout  with 
air  brakes,  as  required  by  the 
Railway  Act,  3 Edw.  VII.  ch.  58, 
sec.  211  (D.): — 

Held,  that  no  such  liability  ex- 
isted, for  the  train  was  not  a pas- 
senger train,  and  the  accident  did 
not  occur  through  the  want  of 
brakes,  but  by  reason  of  the  engine 
driver’s  failure  to  see  and  act  on 
the  conductor’s  signal.  Muma  v. 
The  Canadian  Pacific  R.W . Co., 
147. 

3.  Expropriation  of  Land  — 
Award — Appeal  ■ From — Barrister 
— Arbitrator  — Affidavit  By  — 
Examination  on  Motion — Evidence 
of  Arbitration — Hotel  Property — 
Adjacent  to  Railway — Right  of 
Company  to  Fence  Off  Railway 
Premises  — Effect  of — Goodwill — 
License,  Value  of  — Interest .]  — 
There  is  no  objection  to  an  arbi- 
trator who  is  a barrister  and  prob- 
ably also  a solicitor  making  an 
affidavit  shewing  how  the  amount 
found  by  the  arbitrators  was 
made  up  for  use  on  an  appeal 
from  an  award  under  the  Domin- 
ion Railway  Act,  1903;  and  it  is 
therefore  properly  receivable  on 
such  appeal,  as  is  also  the  evidence 
of  an  arbitrator  given  on  his  ex- 
amination as  a witness  on  a pend- 
ing motion. 

Where  the  land  taken  consisted 
of  an  hotel  property,  an  allowance 
was  properly  made  for  the  loss 
sustained  by  the  owner  for  the 
disturbance  of  his  business  and 
anticipated  profits  by  reason  of 
the  expropriation,  notwithstand- 
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ing  by  the  fencing  off  of  the  rail- 
way property  therefrom,  which 
the  company  had  the  right  to  do, 
the  hotel  property  might  have 
been  rendered  valueless  as  such, 
but  which  right  the  company  had 
never  attempted  to  exercise  and 
presumably  never  would  have  ex- 
ercised. 

The  value  of  the  license  of  an 
hotel  is  also  a proper  subject  of 
allowance,  though  merely  a per- 
sonal right,  and  the  renewal 
thereof,  though  reasonably  prob- 
able, is  not  absolutely  certain. 

Interest  on  the  amount  of  com- 
pensation awarded  is  properly  al- 
lowable from  the  date  of  the  tak- 
ing of  the  land,  which  in  this  case 
was  the  filing  of  the  plan  shewing 
the  land  expropriated,  and  the 
order  of  the  Railway  Commission 
authorizing  the  taking.  In  re 
Cavanagh  and  Canada  Atlan- 
tic Railway  Company,  523. 

4.  Farm  Crossings — Agreement 
— Maintenance — Rights  of  Land 
Owners — Application  to  Board  of 
Railway  Commissioners.] — A rail- 
way constructed  by  the  defend- 
ants’ predecessors  in  title  crossed 
the  plaintiffs’  respective  farms. 
In  1854,  when  the  line  of  railway 
was  being  laid  down,  bridges  and 
an  under-pass  were  constructed 
by  the  railway  company  to  enable 
the  owners  of  the  farms  to  pass 
from  one  side  of  the  railway  to  the 
other,  and  were  for  more  than  50 
years  maintained  and  used  in  con- 
nection with  the  plaintiffs’  farms, 
with  the  knowledge  of  the  de- 
fendants and  their  predecessors  in 
title,  without  any  objection  on 
their  part : — 

Held,  on  the  evidence,  that  the 
bridges  and  under-pass  were  pro- 
vided for  and  enjoyed  by  the 
plaintiffs’  predecessors  in  title  as 
part  of  the  agreements  or  arrange- 
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ments  under  which  the  defend- 
ants’ predecessors  in  title  acquired 
their  right  of  way  through  the 
lands  in  question,  and  the  de- 
fendants were  bound  by  them. 
There  could  be  no  question  of 
ultra  vires;  the  subject  matter  of 
the  agreements  was  within  the 
powers  and  authority  of  the  rail- 
way company  in  dealing  for  the 
acquisition  of  a right  of  way.  The 
defendants  were  in  the  wrong  in 
assuming  to  alter  or  reconstruct 
the  bridges  and  under-pass  with- 
out the  sanction  of  the  Board  of 
Railway  Commissioners;  and  it 
was  for  them,  and  not  for  the 
plaintiffs,  to  apply  to  the  Board. 

Judgments  of  Boyd,  C.,  and 
Meredith,  C.  J.  C.  P.,  affirmed. 
McKenzie  v.  Grand  Trunk  R.W. 
Co.)  Dickie  v.  Grand  Trunk  R.W. 
Co.,  671. 

Officer  of  Railway  Company — 
Vice-President — General  Manager 
— Responsibility  of.] — See  Convic- 
tion, 1. 

Proceedings  Before  Railway 
Commission — Effect  of — Notifica- 
tion of  Parties  Interested.] — See 
Specific  Performance,  1. 

Railway  Watchman  — Railway 
Constable — Unauthorised  Arrest  by 
— Liability  of  Railway  Company.] 
— See  Master  and  Servant,  1. 


RAILWAY  COMMISSIONERS. 

Board  of  — - Farm  Crossings  — 
Rights  of  Land  Owners.]  — See 
Railways,  4. 


REGISTRATION  OF 
DOCUMENTS. 

Plan — Amendment  of — Notice  of 
Proposed  Amendments  or  Altera- 


tions — Lane  — Closing  of. ] — See 
Way,  1. 


REQUISITIONS  ON  TITLE. 

Right  of  Vendor  to  Rescind.]— 
See  Sale  of  Land,  1. 


RULES. 

Con.  Rule  138.]  — See  Judg- 
ment, 1. 

Con.  Rule  243  (6).]—  See 

Pleading,  1. 

Con.  Rules  262,  263.]  — See 
Practice,  2. 

Con.  Rule  575.]  — See  Judg- 
ment, 1. 

Con.  Rule  628.]  — See  Judg- 
ment, 1. 

Con.  Rule  637.] — See  Judg- 
ment, 1. 

Con.  Rule  827  (1)  (d).]—  See 
Court  of  Appeal,  1. 

Con.  Rule  829.] — See  Injunc- 
tion, 1. 

Con.  Rules  1096,  1098.]—  See 
Inspection  of  Property,  1. 


SALE  OF  GOODS. 

Incomplete  Contract — Statute  of 
Frauds,  sec.  17 — Price — Deferred 
Payments  — Unsettled  Times  of 
Payment  — Future  Negotiations — 
Possession.] — A contract  in  writ- 
ing for  the  sale  of  goods  is  not 
complete,  under  sec.  17  of  the 
Statute  of  Frauds,  where  although 
the  price  is  stated  in  it  the  con- 
tract shews  upon  its  face  that  the 
time  for  payment  is  left  to  be 
settled  by  further  negotiations  as 
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to  which  there  has  been  no  agree- 
ment; and  the  fact  that  posses- 
sion of  the  goods  is  taken  under 
the  terms  of  the  agreement  does 
not  affect  the  rights  of  the  par- 
ties. House  v.  Brown , 500. 

Infant  — Ratification  after 
Majority  — Insufficiency  of.]— See 
Infant,  1. 

SALE  OF  LAND. 

Requisitions — Right  of  Vendor  to 
Rescind — Waiver  of  Right  by  Nego- 
tiations — Conveyancing  Practice.] 
— The  benefit  of  a provision  in  a 
contract  for  the  sale  of  land  that 
if  any  objection  or  requisition  be 
made  by  the  purchaser  which  the 
vendor  shall  be  unable  or  un- 
willing to  comply  with,  the  vendor 
shall  be  at  liberty,  by  notice  in 
writing,  to  rescind  the  agreement, 
is  lost  if  the  vendor’s  solicitor 
attempts  to  answer  the  requisi- 
tions and  enters  into  negotiations 
with  the  purchaser’s  solicitor  in 
regard  to  them.  A vendor  should 
either  cancel  the  contract  when  he 
first  reads  the  requisitions;  or, 
when  embarking  on  the  attempt 
to  comply  with  them,  or  to  re- 
move the  objections,  should  re- 
serve to  himself  the  benefit  of  the 
right  to  rescind  further  on  during 
the  negotiations.  Crabbe  v.  Little; 
Moses  v.  Little,  631. 

Agent’s  Commission.]  — See 
Contract,  2. 

Completion — Delivery  of  Regis- 
trable Conveyance — Repudiation 

Before  Completion — Immoral  Pur- 
pose.]— See  Vendor  and  Pur- 
chaser, 5. 

Option  of  Purchase  — Person 
Holding  Option  Agreeing  to  Sell — 
Holder  of  Option  Offering  Land  by 
Auction  — Vendors  Notifying 
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Auctioneer  not  to  Proceed — Lia- 
bility.]— See  Vendor  and  Pur- 
chaser, 4. 

Sale  of  House  and  Portion  of 
Land — Derogation  from  Grant — 
Interference  by  Fence  with  Enjoy- 
ment of  Vendee.] — See  Vendor 
and  Purchaser,  2. 

Statute  of  Frauds  — Distinct 
Agreement — Validity  of  Contract  in 
Part.] — See  Contract,  1 . 


SETTLEMENT. 

Solicitor’s  Advice  — Due  Con- 
sideration— Absence  of  Fraud  or 
Mistake  — Right  to  Revoke  — Re- 
formation.]— In  pursuance  of  an 
ante-nuptial  agreement  entered 
into  by  the  testator  and  his  in- 
tended wife,  he,  after  his  marriage 
in  1895,  made  his  will,  whereby  he 
devised  the  interest  he  had  in  cer- 
tain property  to  his  executors  and 
trustees,  upon  trust  to  pay  the 
income  thereof  to  his  wife  during 
her  life,  and  after  her  death  to  a 
son  O.;  and  upon  the  death  of 
O.,  or  his,  testator’s,  wife,  if  she 
survived  O.,  in  trust  for  conver- 
sion, the  proceeds  to  be  divided 
amongst  the  children  or  the  issue 
of  any  deceased  children  of  his 
said  son,  and  if  there  were  no  such 
children  or  issue,  then  amongst 
the  children  and  the  issue  of  any 
deceased  children  of  another  son 
W.  In  1897,  he  assumed  to  revoke 
this  will,  but  after  consultation 
with  and  on  the  advice  of  his 
solicitor,  he  executed  another  will, 
reviving  and  confirming  the  prev- 
ious will;  and  subsequently  on  his 
solicitor’s  advice  and  after  due 
consideration  he  executed  a deed 
of  settlement,  without  any  power 
of  revocation,  substantially  carry- 
ing out  the  terms  of  the  will.  In 
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1901  he  made  another  will  where- 
by he  assumed  to  revoke  the 
settlement  except  in  so  far  as  re- 
garded the  provision  made  in 
favour  of  his  wife  : — 

Held,  that  in  the  absence  of 
anything  to  shew  that  the  settle- 
ment was  unreasonable  or  im- 
provident, or  that  it  was  executed 
through  fraud  or  misrepresenta- 
tion, it  was  not  revocable,  nor, 
under  the  circumstances,  was 
there  anything  to  justify  its  being 
reformed.  Howland  v.  McDonald, 
110. 


SHARES. 

Payment  — Disbursements  of 
Secretary  - Treasurer  — Credit  in 
Company's  Books.]  — See  Com- 
pany, 4. 

Preferred  Shares  — Issue  of  — 
Necessity  of  Specifying  Number  of 
— Resolution  — Withdrawal  Be- 
fore Allotment .] — See  Company,  3. 


SHARES  AND  SHARE- 
HOLDERS. 

Payment  on  Shares — Borrowing 
from  Company — Powers  of  Pro- 
visional Directors.] — See  Company, 

i 


SHOP. 

Shop  Regulation  Act  — Early 
Closing  By-law — Improper  Peti- 
tioners — Quashing  By-law.]  — See 
Municipal  Corporations,  4. 


SOLICITOR. 

1.  Lien  for  Costs — Settlement  of 
Action  by  Party — Absence  of  Col- 


lusion— Notice  of  Lien.] — Apart 
from  any  question  as  to  there 
being  fruits  of  the  action  and  the 
absence  of  collusion,  the  lien  of  a 
solicitor  for  his  costs  of  the  action 
is  dependent  upon  notice,  which 
must  be  clear  and  explicit  to  the 
opposite  party,  that  his  costs  are 
unpaid,  and  that  he  looks  to  the 
proceeds  of  the  action  for  the  pay- 
ment thereof.] — De  Santis v.  Cana- 
dian Pacific  Railway  Co.,  108. 

2.  Contract  with  Client — Share 
in  Fruits  of  Litigation — Illegal 
Bargain — Champerty — Refusal  of 
Solicitor  to  Proceed  unless  a Round 
Sum  Paid.] — The  confidential  re- 
lationship existing  between  a soli- 
citor and  his  client  forbids  any 
bargain  between  them  whereby 
he  is  to  draw  a larger  return  out 
of  the  litigation  than  is  sanctioned 
by  the  tariff  and  the  practice  of 
the  Courts,  and  especially  any 
agreement  whereby  the  solicitor 
is  to  share  in  the  proceeds  of  a 
litigated  claim  as  compensation 
for  his  services,  as  being  in  con- 
travention of  the  statute  relating 
to  champerty,  and  a violation  of 
the  oath  of  a barrister  on  his  being 
called  to  the  bar;  nor  is  it  open  to 
a solicitor,  during  the  progress  of 
a case,  to  call  upon  his  client  to 
pay  a round  sum,  or  any  sum 
(other  than  the  costs),  before  he 
will  go  on  with  the  action. 

A barrister  and  solicitor  was, 
therefore,  held  disentitled  to  en- 
force a bargain  made  with  the 
client  whereby  he  was  to  be  paid 
25  per  cent,  of  the  amount  re- 
covered in  the  action,  as  also  pay- 
ment of  a sum  of  $200,  which 
the  client  had  agreed  to  pay  him 
in  case  the  solicitor  succeeded  in 
upholding  the  judgment  on  an 
appeal.  Re  Solicitor,  464. 
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SPECIFIC  PERFORMANCE. 

Land  Offered  for  Sale  by  Tender 
— Agreement  by  Plaintiffs  not  to 
Bid  on  Agreement  that  Defendants 
were  to  Bid  Therefor  and  Subse- 
quently Convey  Half  to  Plaintiffs — 
Refusal  by  Defendants  to  Convey — 
Right  of  Plaintiffs  to  Enforce  Agree- 
ment— Validity  of  Agreement  Not 
to  Bid.] — In  1901  the  Province  of 
Ontario  offered  for  sale  by  tender 
a triangular  piece  of  land,  com- 
prising nineteen  acres,  lying  be- 
tween the  tracks  of  the  plaintiffs’ 
and  defendants’  railways,  which 
were  to  the  north  and  south  there- 
of respectively.  Both  railways 
were  desirous  of  acquiring  the 
land,  and  it  was  arranged,  instead 
of  both  putting  in  bids,  that  the 
defendants  should  put  in  a bid  for 
the  whole,  and  if  they  procured  it 
the  plaintiffs  were  to  have  the 
right,  within  five  years,  to  a con- 
veyance of  half  the  land,  stated  in 
their  proposal  to  be  “surrounded 
green  on  the  enclosed  blue  print,” 
on  paying  half  the  purchase  money 
and  interest.  The  plaintiffs  there- 
upon refrained  from  bidding  and 
the  defendants  put  in  their  bid. 
They,  however,  actually  acquired 
only  seventeen  acres,  the  Province 
having  withdrawn  two  acres  at 
the  north-west  angle  of  the  land, 
being  on  that  half  which  would 
have  come  to  the  plaintiffs  under 
the  original  contemplated  pur- 
chase : — 

Held,  that  the  agreement  was 
for  an  equal  division  of  whatever 
land  should  be  procured,  which 
the  plaintiffs  were  entitled  to  en- 
force, and  to  have  a conveyance 
of  the  half. 

Held,  also,  that  the  fact  of  cer- 
tain proceedings  having  been 
taken  by  the  defendants  before 
the  railway  commission,  under 
which  an  order  was  obtained  by 
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the  defendant  for  a crossing  over 
the  land,  did  not  constitute  any 
answer  to  the  plaintiffs’  claim, 
for,  even  if  admissible  in  evidence, 
it  could  not  affect  the  plaintiffs 
except  as  to  the  mode  of  division, 
no  declaration  of  right  against  the 
plaintiffs’  lands  having  been 
claimed  before  the  commission, 
nor  were  plaintiffs  notified  thereof ; 
nor  could  the  defendants,  under 
the  circumstances,  set  up  that  the 
whole  parcel  was  necessary  for 
the  purposes  of  the  railway;  the 
evidence,  moreover,  shewing  that 
such  was  not  the  fact. 

Held,  also,  that  an  agreement 
such  as  this,  not  to  bid  against 
each  other,  was  not  an  illegal  one, 
and  was  enforceable. 

A declaratory  order  was  made 
directing  a conveyance  by  the 
defendants  to  the  plaintiffs  of 
half  the  land,  and  in  case  the  par- 
ties could  not  agree  on  the  mode 
of  division,  the  matter  was  re- 
ferred to  the  Master  to  settle 
same,  and  the  form  of  the  con- 
veyance. 

Judgment  of  Teetzel,  J.,  at  the 
trial  reversed  : Meredith,  J.A., 
dissenting.  Canadian  Pacific  Rail- 
way Co.  v.  Grand  Trunk  Railway 
Co.,  41. 


STATUTES. 

29  Car.  II.  ch.  3 (Statute  of  Frauds)... 
See  Contract,  1. 

29  Car.  II.  ch.  3 (Statute  of  Frauds) . . 
See  Sale  of  Goods,  1. 

16  Viet.  qh.  27  (C.)  (Grand  Trunk  Rail- 
way)  

See  Mandamus,  1. 

16  Viet.  ch.  37,  sec.  3 (C.)  (Grand 

Trunk  Railway) 

See  Conviction,  1. 

22  Viet.  (1st  session)  ch.  5,  sec.  58  (C.) 
(Act  to  Amend  Judicature  Acts 

of  Lower  Canada) 

See  Foreign  Judgment,  1. 
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22  Viet.  eh.  5,  see.  58 

See  Foreign  Judgment,  1. 

55-56  Viet.  eh.  29,  sec.  138  (D.)  (Cri- 
minal Code) 

See  Conviction,  1. 

55-56  Viet.  eh.  29,  sec.  295  (DO  (Cri- 
minal Code) 

See  Criminal  Law,  4. 

55-56  Viet.  eh.  29,  sec.  520  (Criminal 

Code) 

See  Criminal  Law,  2. 

55-56  Viet.  eh.  29,  sec.  559  (D.)  (Cri- 
minal Code) 

See  Justice  of  the  Peace,  1. 

55-56  Viet.  eh.  29,  sec.  651  (Criminal 

Code) 

See  Criminal  Law,  1. 

57  Viet.  eh.  76  (O.)  (Toronto  Street 

Railway  Agreement) 

See  Street  Railways,  1. 

63-64  Viet.  eh.  29  (D.)  (Interest) 

See  Interest,  1. 

63  Viet.  eh.  135  (O.)  (Act  Incorporating 
the  Board  of  Trustees  of  the 
Presbyterian  Church  in  Canada) . . 
See  Will,  4. 

R.S.C.  1886,  eh.  129  (Interest  Act) . . . 
See  Interest,  1. 

R.S.O.  1897,  eh.  7 (Ontario  Voters’ 

Lists  Act) 

See  Parliamentary  Elections,  1. 

R.S.O.  1897,  eh.  9,  sec.  94  (Ontario 

Election  Act) 

See  Parliamentary  Elections,  1. 

R.S.O.  1897,  eh.  32  (Crown  Timber 

Act) 

See  Assessment  and  Taxes,  1 . 

R.S.O.  1897,  ch.  51,  sec.  58,  sub-sec.  5 

(Judicature  Act) 

See  Chose  in  Action,  1. 

R.S.O.  1897,  ch.  51,  secs.  113,  114 

(Judicature  Act) 

See  Judgment,  1. 

R.S.O.  1897,  ch.  62,  sec.  13  (Arbitra- 
tion Act) 

See  Arbitration  and  Award,  1. 

R.S.O.  1897,  ch.  71,  sec.  42  (Settled 

Estates  Act) 

See  Landlord  and  Tenant,  1. 


R.S.O.  1897,  ch.  128,  sec.  36  (Wills  Act) 
See  Will,  7. 

R.S.O.  1897,  ch.  134  (Vendors  and  Pur- 
chasers Act) 

See  Vendor  and  Purchaser,  1. 

R.S.O.  1897,  ch.  136,  sec.  110  (Registry 

Act) 

See  Way,  1. 

R.S.O.  1897,  ch.  153  (Mechanics’  and 

Wage  Earners’  Lien  Act) 

See  Constitutional  Law,  1. 

R.S.O.  1897,  ch.  153  (Mechanics’  Lien 

Act) 

See  Mechanics’  Lien,  1. 

R.S.O.  1897,  ch.  160  (Workmen’s  Com- 
pensation for  Injuries  Act) 

See  Master  and  Servant,  3. 

R.S.O.  1897,  ch.  160  (Workmen’s  Com- 
pensation for  Injuries  Act) 

See  Railway,  2. 

R.S.O.  1897,  ch.  164,  sec.  12  (Dower 

Act) 

See  Dower,  1. 

R.S.O.  1897,  ch.  191,  secs.  22,  45  (Com- 
panies Act) ...... 

See  Company,  3. 

R.S.O.  1897,  ch.  191,  sec.  30  (Ontario 

Companies  Act) 

See  Company,  6. 

R.S.O.  1897,  ch.  203,  sec.  159,  sub-sec. 
11;  sec.  160,  sub-secs.  1,  2 (On- 
tario Insurance  Act) 

See  Vendor  and  Purchaser,  3. 

R.S.O.  1897,  ch.  203,  sec.  160  (Insur- 
ance Act) 

See  Criminal  Law,  2. 

R.S.O.  1897,  ch.  245,  sec.  95  (Liquor 

License  Act) 

See  Justice  of  the  Peace,  1. 

R.S.O.  1897,  ch.  245,  sec.  141,  sub-sec 

1 (Liquor  License  Act) 

See  Intoxicating  Liquors,  1. 

R.S.O.  1897,  ch.  256,  sec.  3 (Ontario 

Factories  Act) 

See  Master  and  Servant,  3. 

R.S.O.  1897,  ch.  257  (Shops  Regulation 

Act) 

See  Municipal  Corporations,  4. 

3 Edw.  VII.  ch.  19,  sec.  89  (O.)  (Con- 
solidated Municipal  Act,  1903)  — 
See  Municipal  Corporations,  6. 
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3 Edw.  VII.  ch.  19,  secs.  129,  204  (O.) 
(Consolidated  Municipal  Act, 

1903) 

See  Municipal  Elections,  2. 

3 Edw.  VII.  ch.  19,  secs.  178,  204  (O.) 
See  Municipal  Elections,  1 . 

3 Edw.  VII.  ch.  19,  secs.  204,  338,  sub- 
sec. 2 (Consolidated  Municipal 

Act,  1903). 

See  Municipal  Corporations,  5. 

3 Edw.  VII.  ch.  19,  secs.  437,  629.  ..  . 
See  Municipal  Corporations,  7. 

3 Edw.  VII.  ch.  19,  sec.  580,  sub-secs. 
10,  11;  sec.  583,  sub-sec.  1 (Con- 
solidated Municipal  Act,  1903) . . . 
See  Municipal  Corporations,  1. 

3 Edw.  VII.  ch.  58  (D.)  (Dominion 

Railway  Act,  1903) 

See  Railways,  3. 

3 Edw.  VII.  ch.  58,  secs.  8,  23,  25,  44, 
214,  294  (D.)  (Dominion  Rail- 
way Act,  1903) 

See  Mandamus,  1. 

3 [Edw.  VII.  ch.  58,  sec.  211  (D.) 

(Railway  Act) 

See  Railway,  2. 

3 Edw.  VII.  ch.  58,  sec.  237,  sub-sec.  4 

(D.)  (Dominion  Railway  Act) 

See  Master  and  Servant,  1. 

3 Edw.  VIT.  ch.  58,  sec.  241  (D.) 

(Dominion  Railway  Act) 

See  Master  and  Servant,  1 . 

3 Edw.  VII.  ch.  58,  sec.  294  (D.) 

(Railway  Act,  1903) 

See  Conviction,  1. 

4 Edw.  VII.  ch.  11,  sec.  76a  (O.)  (Act 

to  Amend  Judicature  Act) 

See  Court  of  Appeal,  2. 

4 Edw.  VII.  ch.  22,  sec.  8 (O.)  (Muni- 
cipal Amendment  Act,  1904) 

See  Municipal  Corporations,  6. 

4 Edw.  VII.  ch.  23,  secs.  3,  5, 10,  31, 33, 

35  (O.)  (Assessment  Act) 

See  Assessment  and  Taxes,  1. 

6 Edw.  VII.  ch.  47,  sec.  24,  sub-secs.  4 
(O.)  (Liquor  License  Laws  Amend- 
ment Act) 

See  Municipal  Corporations,  3. 

6 Edw.  VII.  ch.  47  (O.)  (Act  to  Amend 

Liquor  License  Laws) 

See  Municipal  Corporations,  6. 


STREET  RAILWAYS. 

Injury  to  Passenger  Alighting 
from  Car  — Negligence  — Con- 
tributory Negligence  — Crossing 
behind  Car — Collision  with  Car  on 
Parallel  Track — Duty  to  Sound 
Gong  — Regulations  — “ Crossing ” 
— Case  for  Jury — Costs — Discre- 
tion— Appeal.] — The  plaintiff  was 
a passenger  on  a car  of  the  defen- 
dants, and  stepped  from  it  while 
it  was  in  motion,  as  it  reached  a 
street  crossing;  the  motorman 
had  been  signalled  to  stop,  but 
failed  to  do  so.  The  plaintiff 
alighted  safely,  but  found  himself 
in  front  of  a horse  and  cab  driven 
swiftly  towards  him.  In  order  to 
avoid  a collision  with  the  horse, 
and  also  in  order  to  cross  to  the 
west  side  of  the  street,  the  plaintiff 
turned  behind  the  car  he  had  just 
left  and  passed  on  towards  the 
other  track;  as  he  reached  it,  he 
became  aware  of  a car  coming 
towards  him  at  a rapid  rate,  and 
to  avoid  being  run  down  he  flung 
himself  on  the  fender,  thus  saving 
his  life,  but  he  was  seriously  in- 
jured. In  an  action  to  recover 
damages  for  his  injuries  he  was  a 
witness  at  the  trial,  and  said  that 
it  was  impossible  to  get  out  of  the 
way  of  the  car;  he  did  not  hear 
the  gong  sound,  although  if  it  had 
been  rung  he  would  have  heard 
it.  By  one  of  the  regulations 
forming  part  of  the  agreement 
between  the  city  corporation  and 
the  defendants,  validated  by  57 
Viet.  ch.  76  (O.),  under  which  the 
defendants  operated  their  cars  on 
the  city’s  highways,  it  was  pro- 
vided that  each  car  was  to  be  sup- 
plied with  a gong,  to  be  sounded 
by  the  driver  when  the  car  ap- 
proached to  within  50  feet  of  each 
crossing.  This  was  not  brought 
to  the  attention  of  the  Judge  at 
the  trial.  The  plaintiff,  however, 
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was  aware  that  it  was  the  usual 
practice  to  sound  the  gong  at 
crossings,  and  he  expected  it  to 
be  done  when  a car  was  approach- 
ing a crossing  : — 

Held,  that,  even  if  the  regula- 
tion had  not  the  force  of  a statu- 
tory requirement,  the  proof  of 
failure  to  comply  with  a precau- 
tion which  the  defendants  had 
recognized  as  important  for  the 
safety  of  persons  using  the  cross- 
ing on  streets  occupied  by  the 
railway,  was  evidence  for  the  jury 
of  negligence  in  the  conduct  of 
the  car;  and  the  question  whether 
the  gong  was  sounded  was  for  the 
jury. 

Semble,  per  Moss,  C.J.O.,  that 
the  term  “ crossing”  in  the  agree- 
ment, is  intended  to  indicate  any 
place  on  or  along  the  streets  occu- 
pied by  the  railway  where  there 
is  a walk  laid  for  the  purpose  of 
enabling  foot  passengers  to  cross 
from  one  side  of  the  street  to 
another,  and  where  the  cars 
would  stop  to  take  up  or  let  down 
passengers;  and  is  not  confined 
to  the  crossing  of  an  intersecting 
street. 

The  Court  declined  to  interfere 
with  the  discretion  of  the  Court 
below  in  withholding  costs  from 
the  plaintiff,  in  setting  aside  a 
nonsuit  and  granting  a new  trial. 

Order  of  a Divisional  Court 
affirmed.  Wallingford  v.  Ottawa 
Electric  R.W.  Co.,  383. 


TIMBER  LICENSES. 

Lumber  Camps  — Slides  and 
Dams  — Assessment  Act  — Busi- 
ness Tax.] — See  Assessment  and 
Taxes,  1. 


TRADE  COMBINATIONS. 

Conspiracy  in  Restraint  of  Trade 
— Evidence — Criminal  Code,  sec. 


520 — Construction  of  Section .] — 
See  Criminal  Law,  2. 


TRADES  UNIONS. 

Strike  — Combined  Action  — In- 
tention to  Inflict  Damage — Action- 
able Wrong — Indorsement  and  Aid 
by  Other  Association — Injunction.] 
— An  appeal  by  the  defendants 
from  the  judgment  of  the  Divi- 
sional Court  reported  12  O.L.R. 
200,  was  dismissed.  Metallic  Roof- 
ing Company  of  Canada  v.  Jose, 
156. 


TRESPASS  AND  CONVER- 
SION. 

Wrongful  Removal  of  Timber 
from  Lands  — Subsequent  Bond 
Fide  Sale  — Measure  of  Damages.] 
— See  Damages,  1. 


TRIAL  OF  ACTIONS. 

Testimony  at  Pormer  Trial — 
Absence  of  Witness  at  Subsequent 
Trial.] — See  Mechanics7  Lien,  1. 


VENDOR  AND  PURCHASER. 

1.  R.S.O.  1897,  ch.  134 — Dis- 
charge of  Mortgage  by  Executor — 
Registering  Probate  — Local  Im- 
provement Rates  — Covenant  in 
Agreement  to  Convey  “ Free  from 
Incumbrances  7 7 — Executions  and 
General  Registrations.]  — On  an 
application  under  the  Vendors  and 
Purchasers  Act,  R.S.O.  1897,  ch. 
134  : — 

Held,  that  as  the  purchaser  was 
entitled  to  a registered  title,  the 
vendor  was  bound  to  register  the 
probate  of  the  will  of  a deceased 
mortgagee  whose  executor  had 
given  a discharge  in  1888.  i 
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Held,  also,  that  under  an  agree- 
ment that  the  vendor  “would 
convey  the  lands  freed  and  dis- 
charged from  all  incumbrances” 
. . . “from  and  after, the  day 

fixed  for  the  completion  of  the 
sale/’  local  improvement  rates 
were  not  apportionable  as  “taxes, 
rates  and  assessments,”  and  must 
be  removed  by  the  vendor. 

Held,  also,  that  the  purchaser 
must  satisfy  himself  by  the  usual 
searches  as  to  entries  in  the  general 
register  and  executions  affecting 
the  lands.  Re  Taylor  and  M ar- 
ty n,  132. 

2.  Sale  of  House  and  Portion  of 
Land  — Boundary  Line  — Inter- 
ference by  Fence  with  Enjoyment  of 
Vendee — Derogation  from  Grant — 
Injunction .]  — Defendant,  being 
the  owner  of  certain  land,  on  the 
east  end  of  which  was  a house 
lighted  by  windows  on  the  west 
side,  sold  and  conveyed  part  of 
the  land,  including  that  part  upon 
which  the  house  was  built,  to  the 
plaintiff. 

The  defendant  subsequently 
built  a high  fence  very  close  to  the 
house,  entirely  on  his  own  land, 
but  up  to  the  boundary  line.  The 
fence  cut  off  the  light,  and  by  ex- 
cluding the  air  impaired  the 
ventilation,  and  the  snow  and  ice 
collected  in  the  narrow  space  be- 
tween the  fence  and  the  house 
from  which  it  could  not  be  re- 
moved, and  when  melting  in  the 
spring  the  water  could  not  run 
away,  but  soaked  through  the 
walls  of  the  house  : — 

Held,  that  the  defendant  could 
not  derogate  from  his  own  grant, 
and  as  the  plaintiff  was  thus  de- 
prived of  that  comfortable  and 
reasonable  enjoyment  of  the  house 
which  he  had  a right  to  expect, 
an  injunction  was  granted  re- 
straining the  defendant  from  con- 


[vol. 

tinning  the  fence  in  such  a way  as 
to  interfere  with  that  enjoyment. 
Ruetsch  v.  Spry,  233. 

3.  Option  in  Lease— Winding- 
up  of  Lessor  Company — Liquidator 
— Sale  by — Disregard  of  Option — 
Damages .] — The  defendants  leased 
a house  to  the  plaintiff,  the  lease 
containing  a clause  : “Provided 
that  if  the  lessors  obtain  during 
the  said  term  an  offer  to  purchase 
the  said  premises,  before  accept- 
ing the  same  the  lessee  shall  be 
given  the  option  of  purchasing  on 
same  terms  as  in  said  offer.”  Sub- 
sequently an  order  for  the  wind- 
ing-up of  the  company  was  made, 
and  the  liquidator  sold  the  prem- 
ises without  giving  the  plaintiff 
an  opportunity  to  exercise  his 
option  : — 

Held , that  the  winding-up  order 
did  not  in  any  way  cut  down  the 
rights  of  the  plaintiff  or  change 
his  position;  that  the  liquidator 
was  authorized  to  sell  the  prem- 
ises, but  only  subject  to  the  terms 
and  conditions  of  the  lease;  and 
that  he  was  bound  to  submit  to 
the  plaintiff,  who  had  not  waived 
his  rights,  the  offer  received,  and, 
not  having  done  so,  the  company 
was  liable  in  damages,  notwith- 
standing that'  the  plaintiff  was 
aware  that  the  liquidator  was 
making  efforts  to  sell  the  premises. 
McCarter  v.  York  County  Loan 
Company,  420. 

4.  Option  to  Purchase  — Person 
Holding  Option  Agreeing  to  Sell — 
Offering  Land  by  Auction — Ven- 
dors Notifying  Auctioneer  not  to 
Proceed — Refusal  of  Auctioneer  to 
Sell — Loss  of  Resale — Action  for 
Damages .] — B.,  one  of  the  bene- 
ficiaries of  an  estate,  who  had  been 
given  a two-weeks’  option  to  pur- 
chase certain  land  for  $12,000, 
less  his  share  of  the  estate,  $1,200, 
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agreed  to  sell  same  for  $13,500, 
but  was  allowed  by  his  purchaser 
to  first  offer  the  property  for  sale 
by  auction,  to  secure  if  possible  a 
better  price.  This  he  proceeded 
to  do,  when  the  defendant,  one  of 
the  vendors,  wrote  notifying  the 
auctioneer  that  the  plaintiff  had 
no  right  to  sell,  whereupon  the 
auctioneer  refused  to  go  on  with 
the  auction  sale  and  the  purchaser 
refused  to  carry  out  his  agreement 
to  purchase,  and  the  two  weeks 
elapsed  without  B.  being  able  to 
carry  out  his  option  : — 

Held,  that  no  actionable  wrong 
was  shewn  on  the  part  of  the  de- 
fendant, for  that  B.’s  only  right 
was  that  secured  him  by  the 
option,  the  right  to  the  perform- 
ance of  which  on  his  payment  of 
the  amount  specified  therein  was 
not  interfered  with,  the  agreement 
made  by  B.  with  his  proposed 
purchaser  being  altogether  foreign 
to  the  transaction.  Bradley  v. 
Bradley,  473. 

5.  Contract  for  Sale  of  Land — 
Completion  — Delivery  of  Regis- 
trable Conveyance  — Repudiation 
Before  Completion  — Immoral 
Purpose  of  Purchaser — Rescission 
of  Sale  — Judgment  — Terms.]  — 
The  plaintiff,  through  an  agent, 
negotiated  a sale  of  land,  and  had 
executed  a conveyance,  and  re- 
ceived part  of  the  purchase  money, 
when  he  heard  that  the  pur- 
chaser’s intention  was  to  allow 
the  land  to  be  used  for  immoral 
purposes,  and  refused  to  complete 
unless  some  assurance  to  the  con- 
trary should  be  given.  Meanwhile 
the  conveyance  had  been  sent  to 
the  registry  office  and  returned 
unregistered  because  of  uncer- 
tainty in  the  description.  The 
plaintiff  inserted  words  to  identify 
the  land  properly,  and  also  a pro- 
vision by  which  the  land  should 


be  forfeited  and  returned  to  the 
owner  in  case  a house  of  ill-fame 
should  be  erected  and  maintained 
thereon.  The  deed  thus  altered 
was  registered  by  the  purchaser, 
and  the  transaction  completed  by 
payment  to  the  plaintiff,  the  for- 
feiture clause  not  having  been 
noticed  by  the  purchaser.  The 
plaintiff  brought  this  action  claim- 
ing a reconveyance  on  the  ground 
of  breach  of  the  above  condi- 
tion : — 

Held,  that  as  between  the  plain- 
tiff and  the  vendee  the  transaction 
had  been  completed  when  . the 
deed  was  sent  back  to  the  former 
from  the  registry  office  for  correc- 
tion; and  the  conveyance  was 
operative  to  pass  the  property, 
the  fault  in  the  description  merely 
rendering  it  equivocal  and  causing 
latent  ambiguity  which  might  be 
removed  by  extrinsic  evidence; 
and  the  plaintiff  could  derive  no 
right  under  the  condition  inserted 
even  if  in  form  valid,  because 
made  without  consent  after  the 
execution  and  delivery  of  the 
deed. 

Judgment  of  Boyd,  C.,  12 

O.L.R.  529,  reversed.  Owen  v. 
Mercier,  491. 

See  Sale  of  Land,  1. 


WASTE. 

Liability  for  Permissive  W aste — 
Tenant  for  Years.] — See  Land- 
lord and  Tenant,  1. 


WAY. 

Private  Way  — Closing  Up  — 
Registering  Plan  — Amendment 
and  Alterations — Application  for 
— Title  of  Applicants  : Registry 
Act,  R.S.O.  1897,  ch.  136,  sec.  110 
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— Construction  of.] — The  effect  of 
sec.  110  of  the  Registry  Act, 
R.S.O.  1897,  ch.  136,  whereby 
after  a plan  has  been  registered 
and  a sale  or  sales  made  there- 
under, the  plan  is  binding  upon 
the  persons  so  registering  it,  is 
that  it  is  not  irrevocably  so,  but 
it  may  be  amended  or  altered  on 
a proper  case  being  made  out. 
Notice  of  any  proposed  amend- 
ment or  alteration  must  be  given 
to  all  purchasers  thereunder,  who 
are  entitled  to  oppose  the  amend- 
ment or  alteration.  Such  applica- 
tion may  be  made  not  only  by  the 
person  registering  the  plan,  but 
also  by  a purchaser  or  anyone 
claiming  under  him;  but  when  it 
is  sought  to  close  a lane  laid  out 
on  a plan  the  soil  of  which  remains 
in  the  person  registering  it,  a pur- 
chaser seeking  to  close  the  lane 
must  shew  that  he  represents  the 
title  of  the  person  who  registers. 

Where,  therefore,  an  applica- 
tion was  made  by  a purchaser  of 
lands  laid  out  on  a plan  situated 
in  a city  to  close  a private  lane 
laid  out  thereon  and  the  appli- 
cants failed  to  shew  that  they  had 
acquired  the  title  to  the  soil  in  the 
lane,  the  application  was  refused. 
In  re  Hamilton  Terminal  Railway 
Co.  and  Laura  Whipple , 117. 


WILL. 

1.  Construction — Devise  of  In- 
come per  Stirpes — Subsequent  De- 
vise of  Corpus  per  Capita — In- 
tent.]— The  testator  by  his  will 
devised  certain  land  after  his 
wife’s  death  to  his  two  daughters 
“to  receive  the  rents  and  profits 
of  the  same  equally  during  the 
natural  lives  of  my  said  daughters, 
and  at  the  death  of  either  before 
the  other,  the  children  of  such 
deceased  daughter  to  receive  their 


[VOL. 

proportion  of  said  rents  or  profits 
of  said  lands,  during  the  life  of  my 
said  surviving  daughter,  as  the 
case  may  be,  and  at  the  death  of 
both  my  said  daughters  . . . 

that  the  land  hereinbefore  devised 
to  them  be  sold  and  the  price 
thereof  equally  divided  between 
the  children  of  my  said  daughters 
....  or  their  legal  representa- 
tives” : — 

Held,  that  after  the  death  of 
both  daughters,  their  children 
took  per  capita,  and  not  per  stirpes. 
Re  Janson,  82. 

2.  Gift  to  Children  on  Attaining 
30  Years  of  Age — Child  Dying 
Prior  Thereto — Period  of  Vesting.] 
— A testator,  out  of  certain  insur- 
ance monies,  amounting  to 
$70,000,  by  his  will  gave  to  his 
wife  during  widowhood,  $10,000, 
and  the  balance  equally  amongst 
his  children.  He  also,  out  of  the 
rest  of  his  estate,  gave  to  his  wife 
during  widowhood,  a further  sum 
of  $10,000,  and  of  the  rest  and 
residue  thereof  he  gave  one-third 
to  his  daughters  and  two-thirds  to 
his  sons.  In  case  his  wife  should 
marry,  $15,000  of  the  $20,000, 
was  to  be  equally  divided  amongst 
his  children,  and  the  remaining 
$5,000  was  to  be  hers  for  life. 
The  children’s  shares  were  not  to 
be  paid  until  they  attained  30 
years  of  age,  but  they  were  to 
have  the  interest  thereon,  on  at- 
taining 21  years  of  age,  his  execu- 
tors, however,  being  empowered 
to  expend  on  them,  before  attain- 
ing such  latter  age,  such  part  of 
the  interest  as  they  might  deem 
advisable;  on  attaining  30  years 
of  age,  the  executors  might  still, 
if  they  deemed  it  advisable,  con- 
tinue to  pay  the  interest  only. 
All  monies  invested  in  his  part- 
nership business  with  his  brother 
were  to  remain  therein  so  long  as 
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his  brother  desired,  and  out  of  | 
the  annual  profits  thereof,  if 
amounting  to  10%  or  less,  one-half 
of  the  profits  on  one-third  of  his 
interest  therein  was  to  be  added 
to  the  daughters’  shares,  and  the 
balance  to  the  sons;  but  if  the 
profits  should  exceed  10%,  5% 
thereof  on  such  one-third  interest 
was  to  be  added  to  the  daughters’ 
shares,  and  the  balance  to  the 
sons;  and  upon  the  dissolution  or 
winding-up  of  the  partnership  the 
amount  so  added  to  the  said 
shares  was  to  be  paid  to  those  en- 
titled, in  the  manner  and  subject 
to  the  same  terms  and  conditions, 
and  the  executors’  discretion, 
heretofore  expressed.  The  sons 
could,  of  their  own  accord,  pur- 
chase the  daughters’  interest  in 
the  partnership,  and  were  to  have 
the  first  right  to  do  so,  should  the 
daughters  desire  to  sell  same. 
One  of  the  daughters  who  survived 
the  testator,  died  before  attaining 
the  age  of  30  years  : — t 

Held,  that  she  had  a vested  in- 
terest in  her  share.  Re  Living- 
ston, 161. 

3.  Construction  of  — Residuary 
Bequest  to  Parties _ Mentioned  in 
Will — Application  to  Beneficiaries 
only — Restriction  to  those  in  Will 
but  not  in  Codicils.] — A testator, 
by  his  will,  after  a number  of  be- 
quests, directed  the  conversion 
into  cash  of  the  residue  of  his  real 

and  personal  estate,  and,  after 
the  payment  of  the  winding-up 
expenses,  that  it  should  be  divided 
share  and  share  alike  among  the 
“different  parties  mentioned  in 
my  will  who  shall  be  living  at  the 
time  of  the  winding-up  of  my 
estate”  and  by  a subsequent 
clause  he  appointed  executors  and 
trustees  of  his  will  : — 

Held,  that  the  testator  intended 
by  the  words  “parties  mentioned  ” 


those  named  as  beneficiaries,  and 
not  persons  whose  names  were 
mentioned  only  for  the  purpose  of 
identifying  the  objects  of  his  gifts 
or  for  the  purpose  of  dividing  the 
estate,  as  the  executors;  and  that 
the  parties  intended  to  be  bene- 
fited were  those  mentioned  in 
the  will  and  not  those  in  the 
codicils. 

Judgment  of  Falconbridge, 
C.J.K.B.,  varied.  Re  Miles,  241. 

4.  Construction  — Devise  — 
Vested  Estate  Liable  to  be  Divested 
— Gift  over  to  Church — Statutes  of 
Mortmain — Failure  of  Gift  — 63 
Viet.  ch.  135  (0.) — Construction  of 
— Lapsed  Devise  —3 *  5 Absence  of 
Residuary  Clause  — Intestacy .]  — 
The  testator  made  his  will  on  the 
17th  December,  1885,  and  died 
on  the  25th  December,  1885.  He 
bequeathed  to  his  wife  all  the 
rents  and  profits  arising  or  accru- 
ing from  his  real  or  personal  estate, 
during  her  lifetime,  and  at  her 
decease  the  rents  and  profits  of 
his  real  estate  to  Jane  Me  A.  during 
her  lifetime,  and  at  her  decease  he 
devised  his  real  estate  (describing 
it)  to  her  son  William,  his  heirs 
and  assigns,  but  if  William  should 
die  without  issue  before  his 
mother,  she  was  to  have  one-half 
of  the  real  estate  to  dispose  of  as 
she  might  think  fit,  and  the  other 
half  was  to  go  to  the  Presbyterian 
Church  in  Canada.  There  was  no 
residuary  clause.  The  widow  died 
on  the  26th  March,  1886,  and 
William  on  the  3rd  November, 
1889,  under  the  age  of  7 years,  his 
mother  surviving  him 

Held,  that  William  took  a vested 
estate,  liable  to  be  divested  upon 
his  death  in  the  lifetime  of  his 
mother ; that  one  moiety  had  been 
divested  beyond  dispute,  and  as 
to  the  other,  that  a provision  for 
divesting  is  not  rendered  of  no 
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avail  by  the  fact  that  the  gift  over 
is  void  by  the  Statutes  of  Mort- 
main. 

Robinson  v.  Wood  (1858),  6 
W.R.  728,  27  L.J.Ch.  726,  fol- 
lowed. 

Held,  also,  that  the  gift  over  to 
the  church,  if  effective,  vested  in 
the  church  not  later  than  the 
death  of  the  infant,  in  1889;  and, 
therefore,  the  statute  63  Viet.  ch. 
135  (O.),  was  not  applicable; 
moreover,  that  Act,  when  it  pro- 
vides that  “all  gifts,  devises  . . . 
which  have  been  or  shall  here- 
after be  made  to  or  intended  for 
the  Presbyterian  Church  in 
Canada  . . . shall  vest  in  the 
said  board  of  trustees,”  must  refer 
to  valid  and  effective  gifts,  not  to 
such  as  are  void  by  the  statutes 
or  otherwise;  and,  therefore,  the 
gift  over  to  the  church  was  void 
by  the  Statutes  of  Mortmain. 

Held,  lastly,  that,  there  being 
no  residuary  devise,  there  was  an 
intestacy  as  to  the  moiety  in- 
tended for  the  church.  Re  Archer, 
374. 

5.  Construction — Vested  Estate 
—Period  of  Distribution — Distri- 
bution on  Youngest  Child  Attaining 
Majority — Death  of  Child — Right 
of  Surviving  Husband .] — A testa- 
tor by  his  will  gave  all  his  property 
real  and  personal,  to  his  wife  for 
life,  and  after  her  death,  and  on 
the  arrival  of  the  youngest  child 
at  the  age  of  twenty-one  j^ears, 
the  property  was  to  be  equally 
divided  amongst  all  his  children, 
the  children  of  any  deceased  child 
to  take  the  parent’s  share.  A 
daughter  died  during  her  mother’s 
lifetime,  but  after  the  youngest 
child  had  attained  her  majority, 
leaving  a husband  surviving  her, 
but  no  issue  : — 

Held,  that  the  children  being 
referred  to  as  a class  and  not 
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nominatively,  as  each  respectively 
attained  majority  their  respective 
shares  becakne  vested;  but  that 
any  child  who  died  short  of  that 
age  took  nothing,  and  that  the 
deceased  daughter’s  share  was 
equally  divisible  between  her  hus- 
band and  next  of  kin.  Re  Stains- 
by,  468. 

6.  Construction  — - Provision 
Against  Engaging  in  Liquor  Traffic 
or  Gambling  — Personal  Appear- 
ance Before  Executors.] — A testa- 
tor by  his  will  directed  his  execu- 
tors to  give  his  son  T.  $15,000,  on 
the  condition  of  his  personally 
appearing  before  them  at  a named 
place  before  receiving  any  part 
thereof;  and  that  he  was  not  to 
engage  in  malt,  or  spirituous  liquor 
traffic,  or  in  any  form  of  gambling 
or  games  of  chance,  directly  or  in- 
directly, personally  or  through  an 
agent  or  partner,  and  should  fur- 
nish the  executors  with  a reason- 
able proof  of  his  strict  observance 
of  the  condition.  The  testator 
also  directed  his  executors  to  give 
another  son  W.  $5,000,  as  follows  : 
$500  five  years  after  his  decease, 
and  $500  each  year  thereafter  for 
nine  years,  and  that  before  re- 
ceiving any  part  he  should  appear 
personally  before  the  executors  at 
the  said  place  : — 

Held,  that  T.  had  not  an  estate 
vested  in  him.  That  the  restric- 
tion against  being  engaged  in  the 
liquor  traffic  or  gambling  was  with 
the  object  that  he  should,  if 
physically  able,  be  engaged  in 
some  honourable  calling,  exclu- 
sive of  the  liquor  traffic  or  gam- 
bling, as  a means  of  livelihood, 
and  had  no  reference  to  merely 
playing  games  by  way  of  amuse- 
ment or  diversion;  and,  as  to  the 
appearance  before  the  executors, 
this  would  be  complied  with  by 
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appearing  once  before  them.  Re 
Quay,  471. 

7.  Construction — Residuary  Be- 
quest to  Children  as  a Class — Death 
of  One  Child  Before  Testator — 
Wills  Act,  sec.  36 — Rights  of  Issue 
of  Deceased  Child] — The  testator 
gave  the  residue  of  his  estate  in 
equal  shares  to  all  his  children 
except  J.,  and  directed  that  J.’s 
share  or  a double  share  should  go 
to  M.  At  the  time  of  the  making 
of  the  will  the  testator’s  eight 
children  were  all  alive,  and  all 
survived  him  except  M.,  who  pre- 
deceased him,  leaving  issue  : — 

Held,  that  in  the  case  of  gifts  to 
•children,  as  a class,  as  tenants  in 
common,  the  shares  of  members 
of  the  class  dying  before  the  testa- 
tor do  not  pass  to  the  issue  of 
those  dying,  as  under  sec.  36  of 
the  Wills  Act,  R.S.O.  1897,  ch. 
128,  but  go  to  the  other  members 
of  the  class,  and  the  fact  that  one 
of  the  class  is  named  specially 
makes  no  difference;  and  there- 
fore the  residue  was  divisible 
among  the  six  surviving  members 
of  the  class  in  equal  shares.  Re 
Moir,  541. 

8.  Execution — Procurement  by 
Importunity — Setting  Aside — C on- 
struction — Life  Estate .] — The  tes- 
tator had  made  a will  on  the  6th 
August,  when  he  was  very  weak 
and  ill.  On  the  9th  August, 
when  he  was  in  the  same  condi- 
tion, according  to  the  medical 
evidence  a condition  in  which  he 
would  do  anything  and  give  in  in 
anything  for  the  sake  of  peace  and 
quiet,  he  executed  another  will, 
upon  the  loud  importunity  of  his 
sister,  who  was  strong  in  body 
and  will.  He  died  on  the  13th 
August : — 

Held,  that  the  will  so  procured 
could  not  stand. 

Sernble,  also,  that  upon  the 


proper  construction  of  the  words 
of  the  second  will,  “I  give  . . . 
all  my  estate  to  my  sister  . . . 
for  her  own  use,  with  power  to  sell 
or  dispose  of  the  same  as  she  may 
see  fit  . . . and  after  the  death 
of  my  said  sister,  I desire  the  re- 
mainder of  my  estate,  if  any,  to 
be  equally  divided  between,”  etc., 
the  sister  was  entitled  to  a life 
estate  only. 

Judgment  of  Mabee,  J.,  re- 
versed. Roman  Catholic  Epis- 
copal Corporation  for  the  Diocese 
of  Toronto  v.  O’Connor,  665. 

Postponing  Payment  till  After 
Full  Age — Ineffective  Provision  .]— 
See  Insurance,  2. 

WINDING-UP. 

Of  Lessor  Company — Disregard 
by  Liquidator  of  Option  to  Pur- 
chase in  Lease — Damages .] — See 
Negligence,  1. 


WORDS. 

“ Contemplated  Work”  in  Com- 
pensation Clauses  of  Municipal 
Act] — See  Municipal  Corpora- 
tions, 7. 

“Crossing”  in  Agreement  Be- 
tween a Municipality  and  a Street 
Railway]— See  Street  Railway,  1 . 

“ Liabilities”  in  Interest  Act  as 
amended  by  63-64  Viet,  ch . 29  (D.) .] 
— See  Interest. 

“ Regulating ” Eating-houses 
under  Municipal  Act] — See  Muni- 
cipal Corporations,  1. 

“ Town  Hall.”] — See  Munici- 
pal Elections,  1. 

“Week”  in  Liquor  License 
Laws] — See  Municipal  Corpora- 
tions, 6. 

“ Wilfully  ” in  Statutes  and  By- 
laws]— See  Municipal  Corpora- 
tions, 1. 
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